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BY   NATHAN    HOWARD,    JR., 

in  the  Clerk's  Office  for  the  Northern  District  of  New  York, 


SUPREME   COURT 
SPECIAL  TEEM  REPORTS, 


VOL,. 


AUGUSTUS  SMITH  vs.  HOSEA  W.  BROWN< 

A  bill  of  particulars  served  by  Defendant,  containing  seven  items  for  money  paid, 
goods  sold,  and  money  lent,  all  of  the  same  date,  except  three,  held,  not  a  sufficient 
account  to  entitle  the  Plaintiff  to  a  reference,  in  an  action  of  assumpsit  on  a  promis- 
sory note. 

December  Special  Term  1846.  Motion  by  Plaintiff" for  reference. — This 
was  an  action  of  assumpsit,  commenced  by  declaration,  with  a  copy  of  a 
promissory  note  annexed,  and  notice  that  it  was  the  Plaintiff's  only  cause 
of  action,  and  his  bill  of  particulars  in  the  cause. 

Defendant  pleaded  the  general  issue  and  gave  notice  of  set  off  general- 
ly. Defendant's  attorneys  served  a  bill  of  particulars,  as  follows  : 

1846,  May  16.  To  cash  paid  by  Defendant  to  Rensselaer 
County  Mutual  Insurance  Company,  for  Plain- 
tiff, for  assessment  declared  June  19,  1845,  on 
his  premium  note,  $74.62,  to  said  company, 
policy  No.  1516,  of  said  Company,  issued  to 
him,--- _-_^--- ..  —  _ $5  22 

"       "       "          Other  money  paid  by  Defendant  to  Rensselaer 

County  Mutual  Insurance  Company  for  Plff.,          5  22 

"  "  "  Other  money  paid  by  Defendant  to  Benj. 
"Wilkeson,  agent  for  Rensselaer  County  Mu- 
tual Insurance  Company  for  Plaintiff,  - 5  22 

"       "       "          Other  money  paid  by  Defendant  to  Benjamin 

Wilkeson  for  Plaintiff, 5  22 

1846,  Aug.  1.  Twelve  Ibs.  Sugar,  at  9  cents,  sold  and  de- 
livered by  Defendant  to  Plaintiff,-  -  - 1  08 

"       "       "          One  Ib.  Young  Hyson  Tea,  at  6s.,  sold  and 

delivered  by  Defendant  to  Plaintiff,-  - 75 

"      «      «          Cash  lent  by  Defendant  to  Plaintiff, 16381 
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Issue  was  joined  Oct.  2,  1846.  Plaintiff  moved  on  an  affidavit,  which 
stated  that  the  trial  of  the  cause  would  require  the  examination  of  a  long 
account  on  the  part  of  the  Defendant  as  he  believed,  and  as  he  learned 
from  Defendant's  attorneys,  and  the  Defendant's  bill  of  particulars  in  the 
cause — Plaintiff's  counsel  cited  1  John.  Cases,  116  ;  4  Hill,  64,  548. 

M.  I.  TOWNSEND,  Plffs  Counsel.       R.  M.  TOWNSEND,  Plffs  Jltty. 

J.  ROMEYN,  Defts  Counsel.  SEYMOURS  &  ROMEYN,  Defts  Jlttys. 

JEWETT,  Justice. — Decided  that  the  bill  of  particulars  did  not  show  a 
sufficient  account  for  reference. 
Motion  denied  with  costs. 


PLINY  FREEMAN  vs.  WILLIAM  KING. 

Where  Defendant  swore  to  seventy-eight  witnesses,  to  change  the  venue  in  an  action  of 
assumpsit,  without  stating  any  reason  or  cause  why  so  many  were  necessary  for 
him — being  the  usual  affidavit  and  Plaintiff  swore  to  three  to  retain  the  venue  :  the 
motion  was  denied,  on  the  ground  that  no  excuse  was  given  why  so  many  witnesses 
were  necessary  for  Defendant,  in  such  an  action.  See  2  Howard,  130. 

December  Special  Term,  1846.  Motion  by  Defendant  to  change  venue> 
from  the  city  and  county  of  New  York,  to  the  county  of  Lewis. — This  was 
an  action  of  assumpsit  upon  a  promissory  note  ;  venue  laid  in  the  city  and 
county  of  New  York. 

Defendant  moved  on  the  usual  formal  affidavit  with  seventy-eight  wit- 
nesses as  material  to  his  defence,  residing  in  Lewis  county. 

Plaintiff's  affidavit  stated  that  he  believed  the  number  of  witnesses 
stated  by  Defendant  to  be  material  for  his  defence,  was  a  fraud  upon  the 
court,  and  upon  the  Plaintiff — and  that  if  the  motion  was  not  denied  on 
Defendant's  own  papers,  he  should  be  required  to  disclose  the  cause  and 
reason  of  the  materiality  of  the  witnesses.  Plaintiff  swore  to  three  wit- 
nesses residing  in  New  York,  as  being  material  and  necessary  for  him  on 
the  trial  of  the  cause. 

P.  CAGGER,  Defts  Counsel.  E.  &  W.  COLLINS,  Defts  Jlttys. 

G.  R.  J.  BOWDOIN,  Plff~s  Counsel.    0.  BUSHNELL,  Plffs  Jltty. 

JEWETT,  Justice — Denied  the  motion,  on  the  ground  that  no  excuse 
was  given  why  seventy-eight  witnesses  were  necessary  to  the  defence  of 
an  action  on  a  promissory  note. 
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JAMES  BULMER,  Jr.  vs.  WILLIAM  JENKINS,  Sheriff,  &c. 

This  court  will  not  entertain  a  motion  to  increase  the  penalty  of  a  replevin  bond  ;  it  is 
a  matter  of  discretion  with  the  officer  under  the  statute. 

Motion  by  Defendant  to  require  the  Plaintiff"  to  increase  the  penalty  of 
a  replevin  bond,  fyc. — Abraham  Dyson  and  Charles  Williams  recovered 
a  judgment  against  James  Bulraer  and  John  K.  Bulmer,  for  $234.89,  upon 
which  an  execution  was  issued  and  levied  upon  property  by  Jenkins, 
sheriff  of  Kings,  which  was  claimed  by  the  Plaintiff,  by  virtue  of  an  as- 
signment from  the  Bulmers  (the  Defendants  in  the  judgment),  previous 
to  the  issuing  of  the  execution. 

The  Plaintiff  brought  an  action  of  replevin  against  the  sheriff,  and  the 
property  was  appraised  for  the  Plaintiff  before  the  coroner  at  $185,  and 
a  bond  given  in  the  penalty  of  $370.  The  property  was  delivered  to 
the  sheriff.  The  Defendant  alleged  that  the  propety  was  appraised  at 
much  less  than  its  actual  value,  and  produced  the  affidavits  of  several 
persons  who  were  acquainted  with  it,'who  stated  that  it  was  worth  $400. 
Defendant  also  alleged  that  the  appraisal  was  made,  and  bond  given  in  bad 
faith,  for  the  purpose  of  releasing  the  property  from  the  levy  without  giv- 
ing adequate  security  for  its  return  in  case  the  Defendant  succeeded  in 
the  suit. 

N.  F.  GRAVES,  Defts  Counsel.         D.  W.  CLARKE,  Defts  Atty. 
A.  FONDA,  Plffs  Counsel.  JOHNSON  &  FONDA,  Plffs  Jlttys. 

JEWETT,  Justice. — Denied  the  motion  with  costs  on  the  ground  that  it 
was  not  a  proper  case  for  a  motion  to  this  court ;  it  was  a  matter  of  dis- 
cretion with  the  officer  under  the  statute. 


THOMAS  DAVIDSON  vs.  WILLIAM  G.  HACKSTAFF,  impleaded,  &c. 

A  motion  to  require  Plaintiff  to  file  security  for  costs  where  Defendant  is  required  to 
put  in  special  bail  to  the  action,  cannot  be  made  until  after  special  bail  has  been  put 
in  and  perfected.  Gr.  Pr.  2d  Ed.  507,  6.  Hill  257. 

December  Special  Term,  1846.  Motion  by  Defendant  that  Plaintiff' 
Jile  security  for  costs. — This  was  an  action  of  trespass,  assault  and  battery. 
Special  bail  was  required,which  Defendant  filed,  and  gave  notice  thereof  to 
Plaintiff's  attorney,  on  the  7th  November  last.  Defendant  moved  on  his 
own  affidavit,  which  stated  that  the  Plaintiff  did  not,  to  his  knowledge 
or  belief,  reside  within  the  jurisdiction  of  this  court,  but  was  a  transient 
person,  having  no  family  nor  fixed  place  of  abode,  nor  other  occupation 
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than  that  of  an  ordinary  seaman.  Defendant's  attorney  stated  that  spe- 
cial bail  had  been  put  in  ;  and  that  no  declaration  had  been  filed;  that 
he  had  been  informed  and  believed  that  the  Plaintiff  was  not  a  citizen  of 
the  United  States,  either  by  birth  or  naturalization. 

The  affidavit  of  Plaintiff's  attorney  in  opposition  showed,  that  special 
bail  was  not  perfected  at  the  time  notice  of  this  motion  was  served,  nor 
was  it  then  (now)  perfected. 

Plaintiff's  counsel  insisted  that  double  time  had  not  then  expired,  it  might 
be  that  the  bail  would  turn  out  to  be  mere  straw  bail.  The  Defendant  was 
not  in  court  for  the  principal  purposes  of  the  suit  until  bail  was  per- 
fected. The  motion  for  security  for  costs  could  not  regularly  be  made 
until  bail  had  been  put  in  and  justified.  Gra.  Pr.,  2  ed.,  507,  and  au- 
thorities there  cited. 

Defendant's  counsel  insisted,  that  Defendant  could  move  before  special 
bail  perfected,  he  was  in  court  on  filing  special  bail.  Gra.  Pr.,  2d.  ed., 
176,  sec.  8,  title,  Appearance.  Redmond  vs.  C.  Russel,  impleaded,  12 
J.  R.,  153-4. 

G.  R.  J.  BOWDOIN,  Defts  Counsel.        A.  S.  GARR,  Defts  Mty. 
M.  FAIRCHILD,  Plffs  Counsel.  J.  HOSFORD,  Plffs  Mty. 

JEWETT,  Justice.— Notice  of  this  motion  was  too  soon,  the  Defendant  had 
not  appeared  by  putting  in  and  perfecting  bail  to  the  action.  Gra.  Pr., 
507  j  6  Hill,  257. 

Motion  denied  with  $7  costs. 


PETER  A.  MULLIN  vs.  JAMES  H.  KELLY. 

Where  Plaintiff  moved  for  a  reference  in  an  action  of  assumpsit,  his  bill  of  particulars 
containing  four  items,  including  a  promissory  note — and  after  motion  papers  served, 
Defendant's  attorneys  served  Plaintiff's  attorney  with  a  stipulation  agreeing  to  admit 
Plaintiff's  cause  of  action  as  to  all  the  items,  except  the  execution  and  delivery  of  the 
promissory  note;  and  to  strike  out  Defendant's  notice  of  set  off,  served  wilh  the  plea 
of  general  issue  ;  held,  that  the  stipulation  was  sufficient  to  preclude  the  Plaintiff  a 
reference,  without  costs  of  the  motion  ;  costs  would  have  been  given  Defendant,  if 
his  offer  to  stipulate  had  been  made  before  the  motion  papers  were  served. 

December  Special  Term,  1846.  Motion  by  Plaintiff" for  a  reference. — 
This  was  an  action  of  assumpsit — Plaintiff 's  bill  of  particulars  contained 
four  items,  one  of  which  was  a  promissory  note. 

Defendant  pleaded  the  general  issue  with  notice  of  set  off,  in  the  usual 
printed  form. 
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Plaintiff  moved  for  a  reference  on  an  affidavit  stating  that  the  trial  of 
the  cause  would  require  the  examination  of  a  long  account  on  the  part  of 
the  Plaintiff,  and  that  if  Defendant's  notice  of  set  off  was  true,  it  would 
also  require  the  examination  of  a  long  account  on  the  part  of  the  De- 
fendant. 

Defendant's  papers  showed  that  after  the  papers  for  this  motion  were 
served,  Defendant's  attorneys  in  order  to  avoid  the  motion  and  a  reference, 
served  on  Plaintiff's  attorney  a  stipulation,  to  admit  the  Plaintiff's  whole 
cause  of  action  and  the  items  contained  in  his  bill  of  particulars,  except 
that  the  Defendant  would  traverse  and  deny  the  execution  and  delivery  of 
the  promissory  note  mentioned  in  the  bill  of  particulars.  And  also  stipu- 
lated that  the  Defendant's  notice  of  set  off  might  be  striken  out,  and  no 
evidence  should  be  given  under  it.  Plaintiff's  attorney  refused  to  with- 
draw the  motion. 

S.  S.  BOWNE,  Plffs  Counsel.         L.  FARRAR,  Plffs  Jltty. 

L.  BIRDSEYE,  Lefts  Counsel.         DWINELLE  &  CAMPBELL,  Defts  Mtys. 

JEWETT,  Justice. — Denied  the  motion  without  costs,  on  the  ground  that 
the  Defendant's  attorneys  had  stipulated  to  admit  the  Plaintiff's  cause  of 
action  as  to  all  items,  except  the  execution  and  delivery  of  the  promissory 
note  declared  on,  and  to  strike  out  Defendant's  notice  of  set  off.  Had  the 
Defendant's  stipulation  been  served  or  offered  before  the  motion  papers 
were  served,  the  motion  would  have  been  denied  with  costs. 


WILLIAM  PERRY  vs.  JONATHAN  K.  WING,  et  al. 

An  affidavit  to  hold  Defendants  to  bail  in  an  action  of  trespass,  for  carelessly  running 
against  and  injuring  Plaintiff's  sloop,  sailing  upon  the  water,  must  show  the  facts 
required  by  statute,  and  the  decision  of  the  court,  in  regard  to  Defendant's  departing 
from  the  county.  &c.,  as  in  other  cases  to  hold  to  bail. 

December  Special  Term,  1846.  Motion  by  Defendant  Wing  to  vacate 
the  order,  holding  Defendants  to  bail. — This  was  an  action  of  trespass, 
commenced  by  capias.  An  order  to  hold  Defendants  to  bail  in  the  sum 
of  $1000  each,  was  granted  by  John  W.  Edmonds,  Esq.,  Circuit  Judge 
of  the  first  circuit,  upon  an  affidavit  (a  copy  of  which  is)  as  follows  : 

"  City  and  county  of  New  York,  ss :  WTilliam  Perry  of  Nyack,  Rockland 
county,  being  duly  sworn,  deposes  and  says  that  he  is  owner  and  captain 
of  the  sloop  "  Dart,"  and  was  so  on  the  4th  day  of  June  last  past,  that 
on  the  evening  of  said  4th  of  June,  1846,  as  deponent  was  sailing  said 
sloop  in  the  Hudson  river,  about  five  miles  below  Newburgh,  the  steam- 
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boat  "  Express  "  which  was  then  owned  by  Jonathan  K.  Wing,  Abraham 
Hitchcock,  Benjamin  Wakemen,  Provost  Veasie,  John  P.  Goewey,  Hiram 
Bennett,  Adam  Aldrich  and  John  H.  Wardwell,  and  had  as  her  captain 
having  charge  of  her,  Abraham  Hitchcock,  ran  violently  against  the  said 
sloop  of  deponent  and  seriously  injured  her,  so  that  she  was  necessarily 
taken  ashore  and  towed  down  the  river;  that  deponent  has  been  put  to  an 
expense  of  over  one  hundred  dollars  in  repairing  the  said  sloop,  and  that 
she  is  still  seriously  damaged  ;  that  said  collision  was  wholly  unnecessary 
and  inexcusable,  as  there  was  abundant  light,  and  the  same  might  easily 
have  been  avoided  by  the  captain  of  said  "  Express,"  but  could  not  have 
been  by  deponent,  and  was  the  result  of  very  gross  carelessness  on  the 
part  of  the  person  having  charge  of  the  said  steamboat  Express. 

And  deponent  further  says,  he  was  delayed  eight  days  time  during  the 
repair  of  said  sloop  ;  that  she  is  of  seventy-five  tons  burthen  ;  and  that 
the  damage  happened  when  deponent  was  very  busy  ;  and  he  has  suf- 
fered very  serious  injury  in  his  business  by  reason  of  the  same." 

The  Defendants  were  arrested  by  the  sheriff  of  Albany,  on  the  16th 
October  last,  and  held  to  bail,  in  the  sum  of  $1000  each.     Wing  swore 
lhat  at  the  time  of  his  arrest,  and  for  several  years  previous  thereto,  he 
was  a  householder  and  freeholder  in  and  resident  of  the  city  of  Albany. 
P.  CAGGER,  Lefts  Counsel.         P.  CAGGER,  Lefts  Jitty. 
C.  STEVENS,  Plffs  Counsel.         BROWN  &  MATHEWS,  Plffs  Jlttys. 

JEWETT,  Justice. — Held  the  affidavit  insufficient ;  it  did  not  state  that  the 
Defendants  were  about  to  depart  the  county,  &c.,  nor  any  facts  to  au- 
thorise an  order  to  hold  to  bail.  Wing  was  a  householder  and  freeholder 
in  Albany. 

Motion  granted  with  costs. 


SAMUEL  FROST  and  LYMAN  A.  JACOBUS  vs.  JACOB  B.  FLINT,  imp'd  with 
ADAM  A.  NESTELL. 

Where  a  joint  suit  is  commenced  under  the  Statute  (2R.  S.,  2d  ed.,274)  against  makers 
and  endorsers  of  a  promissory  note  or  bill  of  exchange,  the  Plaintiff  cannot  be  al- 
lowed to  amend  his  declaration  by  adding  a  special  count  against  one  of  the  en- 
dorsers, where  he  has  given  notice  that  the  bill  of  exchange  or  promissory  note  is 
the  only  cause  of  action. 

September  Special  Term,  1846.  Motion  by  Plaintiff's  for  leave  to 
amend  declaration  by  adding  a  special  count. — This  suit  was  brought  to 
recover  the  amount  of  a  bill  of  exchange,  drawn  by  Nestell  on  Frost  and 
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Jacobus,  and  payable  to  the  order  of  Flint,  and  endorsed  by  him.  The 
Plaintiffs  declared  on  the  money  counts  only,  and  annexed  a  copy  of  the 
bill  of  exchange  to  the  declaration  accompanied  with  a  notice  that  it  was 
the  only  cause  of  action.  The  declaration  had  been  served  on  Flint  only, 
who  had  appeared  and  pleaded  the  general  issue. 

The  Plaintiffs  moved  for  leave  to  amend  the  declaration,  by  adding  a 
special  count  against  Flint,  and  to  strike  out  the  bill  of  particulars. 
P.  CAGGER,  Plffs  Counsel.          H.  C.  ADAMS,  Plffs  Mty. 
D.  WRIGHT,  Defts.  Counsel.       J.  WENDELL,  Defts  Mty. 

BRONSON,  Ch.  Justice. — Denied  the  motion  upon  the  ground  that  under 
the  Statute  (2  R.  S.,  2d  ed.  274,)  authorising  a  joint  suit  against  makers 
endorsers  of  promissory  notes  and  bills  of  exchange,  the  Plaintiffs  could 
only  maintain  their"  action  on  the  bill  of  exchange,  and  as  they  had 
commenced  their  action  under  that  statute,  they  could  not  be  allowed  to 
amend  the  declaration  by  adding  a  special  count. 

Motion  denied  with  costs. 


BETHUEL  C.  ROWELL  vs.  DAVID  CROFOOT  AND  ISAAC  CPXOFOOT,  Jr.,  imp'd 

with  ISAAC  CROFOOT. 

Where  two  Defendants,  impleaded  with  the  third,  moved  to  change  the  venue  as  to 
all  three  Defendants,  held,  that  the  papers  were  wrongly  entitled  ;  "  implead- 
ed with"  should  have  been  left  out. 

If  two  only  of  the  Defendants  intended  to  move,  the  papers  should  show  that  a 
default  had  been  obtained  against  the  third,  who  was  impleaded. 

September  Special  Term;  1846.  Motion  by  Defendants  to  change  the 
venue. — The  Defendants  in  this  cause  moved  to  change  the  venue  from 
the  county  of  Oneida  to  the  county  of  Lewis. 

Plaintiff's  counsel  objected,  that  the  papers  on  which  the  motion  was 
founded,  did  not  show  that  a  default  had  been  entered  against  Isaac  Cro- 
foot,  and  therefore  the  other  Defendants  could  not,  without  uniting  with 
him,  move  to  change  the  venue. 

Defendants'  counsel  replied  that  he  moved  for  all  the  Defendants. 

The  notice  of  motion  was  entitled  as  above,  and  signed  "  E.  &  W. 
Collins,  Defendants'  attorneys." 

Plantift's  counsel  insisted  that  to  authorise  the  motion  to  be  made  in 
behalf  of  Isaac  Crofoot,  the  word  "  impleaded"  should  have  been  omitted 
in  the  title  of  the  cause,  in  the  affidavit  and  notice  of  motion. 
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P.  CAGGER,  Defts.  Counsel.         E.  &  W.  COLLINS,  Defts.  Jlttys. 
D.  WRIGHT,  Plffs.  Counsel.        A.  E.  CHANDLER,  Plffs  Mty. 
BRONSON,  Chief  Justice. — Held,  that  to  authorise  the    motion   to  be 
made   in    behalf  of  David  Crofoot  and  Isaac  Crofoot,  Jr.  only,  the  affi- 
davit  should    have    shown  that    a    default  had    been   obtained  against 
Isaac  Crofoot ;  and  that  if  the  motion  was  intended  to  be  made  for  all 
the  Defendants,  the  word  "  impleaded"  should  have  been  omitted  in  the 
title  of  the  affidavit  and  notice  of  motion. 
Motion  denied  with  costs. 


CORNING  &  HORNER  vs.  SHEPARD,  BABBITT  AND  HALL. 

In  a  suit  against  several  Defendants,  joint  and  several  debtors,  on  a  part  only  of 
whom  the  declaration  is  served,  by  which  the  suit  was  commenced,  judgment  by  de- 
fault cannot  regularly  be  entered  against  the  latter  only,  but  should  be  against  all  the 
Defendants.  If  in  such  case  the  suit  be  severed,  the  judgment  will  be  not  merely 
irregular  but  erroneous. 

In  a  proceeding  on  sci.  fa.  where  the  Defendants  do  not  appear  upon  the  writ,  the 
record  of  judgment  must  show  that  all  the  steps  prescribed  by  the  statue  (2  R.  S.,  p. 
477)  to  give  the  court  jurisdiction  of  their  persons,  were  had,  before  the  default  was 
entered,  or  the  proceedings  will  be  set  aside. 

Though  a  judgment  be  erroneous  for  the  reason  just  mentioned,  and  the  remedy  by 
writ  of  error  be  barred  by  lapse  of  time,  yet  if  laches  in  moving  to  correct  the  error, 
exist,  the  motion  will  be  denied.  And  if  the  Defendant  swear  to  merits  on  such 
motion,  and  set  them  forth,  and  it  be  clear  that  he  has  no  defence,  and  if  the  judg- 
ment when  finally  entered  for  the  plaintiff  must  be  in  its  present  form,  in  conse- 
quence of  what  has  transpired  since  the  suit  was  commenced,  the  motion  to  set  it 
aside  will  be  denied. 

A  suit  was  commenced  against  four  joint  and  several  makers  of  a  promissory  note, 
by  declaration,  but  service  was  made  only  on  three  of  them,  against  whom  only  the 
Plaintiff  perfected  judgment  by  default,  held  that  it  was  erroneous.  But  the  De- 
fendant having  permitted  two  special  terms  to  pass,  after  he  became  acquainted  with 
the  error,  held,  further  that  he  was  not  entitled  to  relief,  although  the  time  to  bring 
error  had  expired  before  the  error  came  to  his  knowledge.  The  Plaintiffs  in  the 
judgment  proceeded  by  sci.  fa.  to  obtain  execution,  the  Defendants  did  not  appear 
upon  the  writ,  but  the  record  which  the  Plaintiffs  filed  did  not  set  forth  that  the 
rule  granted  on  the  return  of  the  sheriff  that  the  Defendants  could  not  be  found  in 
his  county,  8tc.,  had  been  published  as  the  statute  requires,  (2R.  S.,  p.  580,  sec.  19, 
20  )  nor  did  it  set  forth  that  the  affidavit  of  publication  had  been  filed,  (sec.  21,) 
held  irregular  and  set  aside. 

December  Special  Term,  1846.  Motion  by  Defendants  to  set  aside 
the  judgment  entered  against  them  in  this  cause,  and  also  the  proceed- 
ings on  scire  facias  issued  to  obtain  execution  after  two  years. — The 
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original  judgment,  and  that  on  the  sci.  fa.  were  entered  on  defaults. 
The  suit  was  founded  on  a  joint  and  several  promissory  note  against  four 
makers,  on  three  only  of  whom  the  declaration  was  served.  Only  the 
names  of  Shepard,  Babbitt  and  Hall,  who  were  served,  were  contained 
in  the  judgment,  though  that  of  Stephen  W.  Brown,  one  of  the  makers, 
was  contained  as  appeared  by  the  record,  which  also  contained  an  aver- 
ment that  the  Plaintiff  elected  to  sever  the  suit  and  take  judgment,  as  it 
was  entered.  The  judgment  was  docketed  Oct.  19,  1843,  for  $763.32. 
The  Defendants  resided  in  the  county  of  Herkimer,  and  the  venue  was 
laid  in  Albany  county. 

It  appeared  from  the  record  of  judgment  on  the  writ  of  scire  facias, 
which  was  docketed  on  the  8th  day  of  July  1846,  that  the  writ  was 
regularly  issued  to  the  sheriff  of  Albany  county,  that  the  Defendants 
could  not  be  found  therein,  that  the  necessary  rule  to  appear  and  plead, 
and  that  notice  thereof  be  published  according  to  the  statute  had  been 
obtained  on  application  to  the  court ;  but  it  did  not  appear  by  the  record 
that  such  rule  or  any  certified  copy  had  ever  been  published,  or  that  any 
affidavit  of  such  publication  had  ever  been  filed,  (2  R.  S.  p.  580,  sec.  19, 
20,  21.)  Brown  died  after  the  judgment  in  the  original  suit  had  been 
perfected,  but  before  any  proceedings  on  sci.  fa.  The  Defendants  did 
not  know  that  his  name  was  not  in  the  judgment  until  after  the  time  to 
bring  a  writ  of  error  had  expired,  nor  did  they  know  of  the  sci.  fa.  until 
judgment  had  been  perfected  thereon,  but  they  permitted  two  special 
terms  of  this  court  to  pass  after  they  became  acquainted  with  all  the  facts, 
before  they  applied  for  relief. 

The  Defendants  insisted  that  the  original  judgment  was  erroneous,  bad 
in  substance,  and  that  laches  in  moving  to  correct,  in  this  case,  did  not 
prejudice  them,  and  that  the  sci.  fa.  proceedings  were  irregular,  for  the 
omission  of  the  necessary  averments  in  the  record  to  give  the  court  juris- 
diction of  the  persons  of  the  Defendants,  and  that  both  should  be  set  aside, 
especially  as  a  writ  of  error  could  not  then  be  brought  on  the  original 
judgment. 

E.  S.  CAPRON,  Defts.  Counsel.         CAPRON  &  LAKE,  Jlttys.  for  motion. 
M.  T.  REYNOLDS,  Plffs.  Counsel.     WHITE  &  EDWARDS,  Jlttys.  opposed. 
By  the  court,  JEWETT,  Justice. — The  judgment  upon  the  writ  of  sci. 
fa.  as  appears  by  the  record,  was  irregularly  entered.     On  the  return 
of  the  writ  by  the  sheriff,  that  the  Defendants  could  not  be  found,  and 
had  no  dwelling  house  within  his  county,  it  was  necessary  to  have  pro- 
cured a  rule  to  be  entered  by  direction  of  the  court  requiring  the  De- 
fendants to  appear  and  plead  to  such  sci.  fa.  within  twenty  days  after 
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the  publication  of  such  rule ;  and  a  certified  copy  of  such  rule  should  have 
been  published  for  four  weeks  successively  in  the  state  paper,  and  also 
in  a  newspaper  published  in  the  county  where  the  sheriff  who  executed 
the  writ  resided,  if  any  such  paper  was  published  in  said  county,  and  if 
not,  then  in  the  paper  nearest  his  residence  in  an  adjoining  county.  (2 
R.  S.  580,  sec.  19,  20  :  Laws  of  1838,  chap.  212,  sec.  1.  2.) 

The  21st  section  of  the  Revised  Statutes  provides  that  if  the  Defendant 
in  such  sci.  fa.  shall  not  appear  and  plead  within  the  time  limited  in  the 
rule,  the  Plaintiff  shall  be  entitled  upon  filing  an  affidavit  of  the  due 
publication  of  such  rule  to  enter  the  default  of  the  Defendant,  and  that 
judgment  shall  be  entered  upon  such  default  in  like  manner,  as  if  the 
writ  had  been  returned  served.  The  23rd  sec.  provides  that  no  proceed- 
ings shall  be  had  upon  any  writ  of  sci.  fa.  unless  the  same  shall  have 
been  served,  or  notice  thereof  published  as  therein  before  is  provided. 

The  record  should  contain  enough  of  the  proceedings  to  show  that  the 
court  had  jurisdiction  of  the  persons  of  the  Defendants  before  judgment 
was  entered  against  them  on  the  sci.  fa.  It  should  have  contained  a 
suggestion  that  on  the  return  and  filing  of  the  writ  with  the  return  of  the 
sheriff  thereon,  it  appeared  that  the  Defendants  could  not  be  found  in  his 
county,  and  had  no  dwelling  house  in  the  same  county,  and  that  the 
court  on  motion  of  the  Plaintiffs'  counsel  ordered  a  rule  to  be  enlered  re- 
quiring the  Defendants  to  appear  and  plead  to  such  sci.  fa.  within  twenty 
days  after  the  last  publication  of  such  rule;  and  a  further  suggestion  that 
a  copy  of  such  rule  certified  by  the  clerk  of  the  said  court  had  been  pub- 
lished for  four  weeks  successively  in  the  state  paper,  and  also  in  a  news- 
paper published  in  the  county  where  the  said  sheriff  resided ;  or  if  no 
paper  was  published  in  the  said  county,  that  such  should  be  suggested, 
and  that  it  was  published  in  some  other  paper  named,  nearest  the  resi- 
dence of  said  sheriff,  in  an  adjoining  county;  and  that  on  filing  an  affida- 
vit of  the  due  publication  of  such  rule,  twenty  days  after  the  last  publica- 
tion thereof,  having  elapsed,  and  the  Defendants  not  appearing  and 
pleading  to  such  writ,  their  default  was  duly  entered.  The  record  in  this 
case  contains  a  suggestion  that  such  rule  was  entered  by  the  direction 
of  this  court,  and  that  a  further  rule  was  ordered  and  entered  that  said 
first  rule,  shouldbe  published  for  four  weeks  successively  in  the  state  paper 
of  said  state.  It  does  not  however,  appear  by  any  suggestion  in  the 
record,  that  the  rule  or  a  copy  thereof  certified  by  the  clerk  was  publish- 
ed at  all  in  any  paper  ;  but  the  record  proceeds  to  show  that  afterwards 
on  the  eighth  day  of  July,  the  Defendant  not  appearing,  judgment  was 
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given,  without  any  suggestion  that  any  publication  of  the  rule  had  been 
had,  or  that  any  affidavit  of  the  due  publication  of  such  rule  had  been 
filed. 

It  is  claimed  that  the  judgment  in  the  original  suit  against  the  Defend- 
ants with  S.  W.  Brown  was  irregular  ;  Shepard,  Babbitt,  Hall  and 
Brown  were  joint  and  several  makers  of  the  promissory  note  upon  which 
the  action  was  brought.  The  declaration  Was  filed  against  all,  and 
served  only  on  the  three  former,  against  whom,  (dropping  Brown),  only 
was  the  judgment  entered.  This  was  not  only  irregular,  but  erroneous. 
The  judgment  should  have  been  entered  against  all  under  the  provisions 
of  the  statute,  although  the  process  had  not  been  served  on  all.  (2  R.  S, 
377,  sec.  I ;  Nelson  vs.  Bostwick,  5  Hill,  37;  Plainer  vs.  Johnson,  3  Hill, 
476;  Miller  vs.  McCagg,  4  Hill,  35.) 

From  the  lapse  of  time  since  the  judgment  was  recovered,  the  Defend- 
ant's remedy  by  writ  of  error  is  barred,  (2  JR.  S.  594,  sec.  21,)  and  relief 
by  motion,  if  the  defect  complained  of  is  merely  a  technical  irregularity, 
and  not  a  matter  of  substance,  (2  JR.  S.  359,  see.  2 ;  Dedrick  vs.  Rush- 
ley,  (9)  Wendell,  108,)  cannot  now  be  granted,  more  than  one  year  having 
elapsed  since  the  judgment,  even  if  the  Defendant  had  not  been  guilty  of 
Inches  in  making  this  motion.  They  knew  of  the  existence  of  the  judg- 
ment as  early  as  the  2lst  of  March  last.  They  lay  by  until  the  last  April 
and  June  terms  of  this  court  had  passed  without  moving  and  without  any 
valid  excuse,  and  the  excuse  given,  is  met  and  denied  fully  by  the  opposing 
affidavits.  The  Defendants  swear  to  merits,  but  they  disclose  in  what  their 
defence  rests,  from  which  it  cannot  but  be  seen  that  it  would  not  by  any 
possibility  avail  them.  Brown  is  dead;  and  if  the  default,  subsequent  pro- 
ceedings and  judgment  were  set  aside,  the  Plaintiffs  would  be  entitled  to 
enter  a  suggestion  on  the  record  of  the  death  of  Brown,  and  proceed  in  the 
action  against  the  Defendants,  Shepard,  Babbitt  and  Hall  as  survivors,  (2 
JR.  S.  386,  sec.  1,)  and  they  having  no  valid  defence,  the  Plaintiffs  would  be 
entitled  to  a  new  judgment  in  form  and  effect  the  same  as  the  present. 
Upon  the  whole  I  see  no  sufficient  reason  to  set  aside  that  judgment. 
The  default  in  the  sci.  fa.  suit  and  subsequent  proceedings  must  be  set 
aside,  but  without  costs. 
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THOMAS  T.  FERRISS  vs.  JOSEPH  MERRILL. 

Where  an  Attorney's  name  is  written  illegibly  or  equivocally  upon  papers  served  in  a 
cause,  so  much  so  as  to  be  taken  for  another  than  the  real  name,  and  is  not  accompa. 
nied  by  an  endorsement  of  his  place  of  residence,  it  is  requisite  upon  the  adverse  at- 
torney to  use  all  due  diligence  in  ascertaining  the  true  name  and  residence  of  such 
attorney,  before  serving  papers  upon  him  through  the  post  office. 

As  it  regards  the  name  of  an  attorney,  Rule  9,  has  no  application;  it  is  only  in 
reference  to  the  residence. 

June  Special  Term  1847.  Motion  by  Defendant  on  appeal  from  an 
order  of  the  Circuit  Judge  ofthejirst  Circuit. — The  original  motion  was 
made  by  Defendant  to  set  aside  the  rule  for  default  entered  in  the  cause 
and  all  subsequent  proceedings,  for  irregularity.  The  suit  was  com- 
menced by  declaration  upon  a  promissory  note:  the  parties  and  attorneys 
on  both  sides  residing  in  the  city  of  New  York — the  grounds  of  the  mo- 
tion were,  that  the  Plaintiff's  attorney  subscribed  his  name  to  the  decla- 
ration in  such  a  manner,  that  the  Defendant's  attorney  took  it  to  be 
"Bebb"  instead  of  "  Betts,"  and  the  Plaintiff's  attorney  not  having  in 
addition  subscribed  his  place  of  residence,  the  Defendant's  attorney  served 
the  plea  and  all  the  necessary  papers  in  the  cause,  through  the  post  office, 
directed  to  "  W.  C.  Bebb,  New  York,"  pursuant  to  Rule  9.  Defendant's 
attorney  stated  that  he  did  not  kno*v  where  the  Plaintiff's  attorney  re- 
sided, that  the  name  did  not  appear  in  the  Directory,  that  he  made  in- 
quiry from  a  great  number  of  the  members  of  the  bar,  and  from  the  inquiry 
so  made  he  was  unable  to  ascertain  the  residence  of  the  Plaintiff's  attor- 
ney; but  from  the  best  information  which  he  could  conveniently  obtain 
concerning  his  residence,  he  believed  that  Plaintiff's  attorney  resided  in 
the  city  of  New  York;  where  Defendant's  attorney  had  directed  his  letters 
containing  service  of  papers.  He  sent  to  the  dwelling  of  the  Plaintiff  to  ascer- 
tain where  Plaintiff 's  attorney  resided,  but  was  unable  to  see  him.  He  en- 
quired of  E.  Jenni,  Esq.,  attorney  at  law,  who  had  been  theretofore  em- 
ployed by  Plaintiff,  where  the  attorney  in  this  cause  resided,  that  Jenni 
afterwards  informed  him,  that  he  (Jenni)  had  made  inquiry  of  the  Plain- 
tiff, and  was  informed  that  he  (Plaintiff)  knew  nothing  of  the  suit,  that  it 
was  prosecuted  in  his  name  for  the  benefit  of  Aaron  Van  Valkenburgh; 
Defendant's  attorney,  then  sent  his  clerk  (Henry  Cotter)  to  inquire  of 
Van  Valkenburgh  where  Plaintiff's  attorney  resided,  and  was  informed  he 
(Van  Valkenburgh)  knew  nothing  about  it.  Defendant's  attorney  sub- 
sequently, inquired  of  Van  Valkenburgh,  where  Plaintiff's  attorney  re- 
sided, which  was  before  the  expiration  of  time  to  plead,  but  was  unable  to 
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ascertain,  by  reason  of  Van  Valkenburgh's  evading  the  question,  and 
saying  he  did  not  know,  or  replies  to  that  effect. 

On  the  3d  May  last,  Defendant's  attorney  was  informed  by  defendant, 
jhat  execution  had  been  issued  in  the  cause ;  which  was  the  first  intima- 
tion he  had  that  judgment  had  been  entered.  He  then  examined 
the  records  and  ascertained  that  judgment  was  docketed  thirty-first  of 
March  last,  and  that  W.  C.  Belts  was  the  attorney,  and  not  W.  C. 
Bebb.  Defendant's  attorney  stated  that  there  were  many  persons  by 
the  name  of  Bebb  in  the  city  of  New  York,  and  he  verily  believed  that 
the  Plaintiff's  attorney  was  of  that  name,  and  would  not  have  known 
that  the  name  was  intended  for  Bctts,  had  not  the  name  in  the  rule 
book  been  written  in  a  legible  manner  and  altogether  unlike  that  which 
was  written  in  the  declaration ;  that  upon  examining  the  papers  in  the 
clerk's  office,  filed  by  W.  C.  Betts,  in  the  cause,  most  of  them  were 
written  in  a  fair  legible  hand. 

Defendant's  attorney  produced  the  affidavits  of  three  attorneys,  in  the 
city  of  New  York,  stating  in  substance,  that  Defendant's  attorney  present- 
ed to  them  the  copy  declaration  in  the  cause  servod  on  Defendant,  (before 
the  expiration  of  the  time  to  plead),  and  inquired  the  residence  of  the 
Plaintiff's  attorney;  that  each  of  them  took  the  name  of  Plaintiff's  at- 
torney to  be  W.  C.  Bebb.  Defendant  swore  to  merits,  and  stated  the 
same  to  be  a  discharge  under  the  insolvent  act. 

On  the  part  of  the  Plaintiff  it  appeared  from  the  affidavit  of  one  Haight, 
who  was  in  the  same  office  with  W.  C.  Betts,  Plaintiff's  attorney,  that  he 
was  shown  the  copy  declaration  served  on  the  Defendant,  that  it  was  legi- 
bly written,  in  the  usual  and  customary  hand  writing  of  Plaintiff's  attor- 
ney, and  his  names  therein  written  were  plainly  written,  and  such  as  no 
person  could  mistake  or  be  deceived  in,  if  they  would  examine  the  same. 
Plaintiff's  attorney  annexed  to  his  papers  two  copy  declarations  in  different 
suits,  as  schedules  A,  B,  written  in  the  same  hand  writing  as  the  copy 
declaration  in  this  suit,  and  produced  the  affidavits  of  seven  different  at- 
torneys in  New  York  city,  who  were  acquainted  with  the  hand  writing  of 
W.  C.  Betts,  Plaintiff's  attorney,  who  all  stated  that  the  two  copies  an- 
nexed marked  A,  B,  were  in  the  usual  and  customary  hand  writing  of 
W.  C.  Betts.  One  Attorney  included  in  the  above,  stated  that  Defen- 
dant's attorney  presented  to  him  the  copy  declaration  in  this  cause  and 
inquired  the  residence  of  Plaintiff's  attorney,  that  he  unhesitatingly  told 
him  that  it  was  W.  C.  Betts,  62  Wall  street. 

Defendant's  counsel  alleged  that  this  last  information  was  received  after 
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Defendant's  attorney  had  learned  the  name  of  W.  C.  Betts,  by  examina- 
tion of  the  papers  at  the  clerk's  office. 

The  circuit  judge  ordered  that  the  default  of  the  Defendant  for  want 
of  a  plea,  be  opened,  and  the  Defendant  allowed  to  plead  in  five  days 
The  judgment,  execution  and  levy  to  stand  as  security ;  costs  of  motion 
to  abide  event. 

M.  T.  REYNOLDS,  Defts  Counsel.          C.  B.  SMITH,  Defts  Jltty. 
P.  CAGGER,  Plffs  Counsel.  W.  C.  BETTS,  Plffs  Mty. 

BEARDSLEY,  Justice. — The  ninth  rule  of  this  court  does  not  touch  the 
question  to  be  decided  in  this  case.  That  authorises  a  service  of  papers 
through  the  post  office  where  the  residence  of  the  party  is  not  endorsed, 
as  the  rule  directs ;  the  papers  to  be  served,  being  in  such  case  directed  ac- 
cording to  the  best  information  which  can  be  obtained,  concerning  the  resi- 
dence of  the  party  on  whom  they  are  to  be  served.  Here  the  Defend- 
ant's attorney  believed;  as  he  states,  that  the  Plaintiff's  attorney  resided 
in  the  city  of  New  York.  So  far  he  was  correct ;  the  error  was  as  to 
the  name  of  the  attorney,  not  his  residence.  The  rule  has  nothing  to  do 
with  any  doubt  which  mayexist  as  to  a  name. 

Then  as  to  this  name  of  the  Plaintiff's  attorney.  It  is  written  in  and 
on  the  declaration  four  times  :  three  of  these  might  very  honestly  be  read 
Bebb — the  other  I  should  read  Betts.  Here  was  room  for  doubt  and  mis- 
apprehension. The  Defendant's  attorney  says  he  was  misled,  and  I  see 
no  room  to  question  his  statement.  Still,  I  cannot  say  he  used  all  the 
diligence  to  discover  what  the  name  was,  which  the  case  required.  He 
thought  it  was  Bebb,  but  he  had  his  doubts  as  to  that.  The  attorney,  he 
believed,  lived  in  New  York;  and  believing  that,  and  doubting  what  the 
name  was,  it  seems  to  me  a  little  remarkable  he  did  not  go  to  the  clerk's 
office  where  the  true  name  could  unquestionably  have  been  discovered  in 
a  moment.  I  do  not  think  there  is  any  room  to  impute  bad  faith  in  this 
respect,  yet  there  was  not  as  much  diligence  as  such  a  case  would  seem 
to  have  called  for.  The  Plaintiff  was  strictly  regular,  although  the  name 
of  his  attorney  is  written  very  equivocally.  The  circuit  judge  allowed 
the  judgment,  &c.  to  stand,  but  gave  the  Defendant  leave  to  plead,  &c. 
I  see  no  sufficient  ground  to  disturb  what  the  circuit  judge  has  done,  and 
the  appeal  from  his  order  must  be  overruled  and  the  order  affirmed.  But 
let  the  costs  abide  the  event. 
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NlLES  &  HOLDRIDGE  VS.  GpJSWOLD. 
TAXATION  AVD  COSTS. 

Where  Defendant  pleads  his  discharge  in  bankruptcy,  he  is  entitled  to  have  taxed  in 
his  bill  of  costs  against  the  Plaintiff,  the  charge  for  exemplified  copy  of  his  bank- 
rupt proceedings,  where  they  were  obtained  for  the  purpose  of  pleading  ;  a  charge 
for  copy  judgment  record  in  such  a  case  is  not  taxable  unless  actually  used. 

Brief  for  trial,  and  copies,  are  taxable  where  issue  has  been  joined  in  the  cause,  al- 
though not  tried  nor  noticed  for  trial. 

A  charge  for  draft  and  copies  rejoinder,  is  not  taxable  where  the  replication  concludes 
to  the  country  with  the  addition  of  "  &c.,"  the  rejoinder  in  such  a  case,  is  a  mere 
similiter  and  not  necessary. 

February  Special  Term,  1847.  Motion  by  Plaintiffs' for  relaxation  of 
Defendant's  bill  of  costs  on  judgment  of  discontinuance. — It  appeared 
that  issue  was  joined  in  this  cause,  but  it  had  never  been  tried  or  noticed 
for  trial. 

Defendant's  bill  of  costs  was  taxed  by  Darius  Peck,  Esq.,  of  Hudson, 
Columbia  county,  on  the  2nd  of  January,  1847. 

Plaintiffs'  counsel  objected  to  the  following  items  which  were  overruled 
by  the  taxing  officer  and  allowed. 

1st.  Paid  clerk  for  exemplified  copy  judgment  record, --$00.78 
2d.  Paid  for  exemplified  copy  of  bankrupt  proceed- 
ings of  Deft. 9.20 

4th.  Draft.  6  rejoinders  $9,  3  copies  of  each  13.50  $22.50 
Deducted  by  taxing  officer,  Dr.  and  copies  5 

rejoinders, - 18.75  3.75 

5th.  Brief  for  trial  and  copies, --- 3.00 

Plaintiffs'  counsel  objected  to  the  taxation  of  the  1st  and  2d  items 
upon  the  ground  that  they  were  not  taxable,  not  having  been  used,  nor 
having  in  any  way  become  necessary  as  instruments  of  evidence. 

Defendant's  attorney  made  an  affidavit  which  was  used  before  the  tax- 
ing officer,  and  on  the  motion,  stating  that  the  sum  of  $9.98  was  paid 
for  copies  of  the  documents  mentioned  in  charges  No.  1  and  2,  and  were 
actually  and  necessarily  obtained  for  use. 

Defendant's  counsel  insisted  that  these  documents  were  necessary  in 
order  to  draw  the  pleas  in  the  cause,  the  Defendant  having  pleaded  his 
discharge  in  bankruptcy. 

Plaintiffs'  counsel  objected  to  the  draft  and  copies  rejoinders  marked 
No.  4,  on  the  ground  that  they  were  wholly  unnecessary  and  improper, 
being  mere  similiters,  which  were  not  necessary  to  be  prepared,  filed,  or 
served  ;  the  issue  having  been  sufficiently  joined  by  the  replications,  and 
especially  by  the  addition  of  "  &c."  at  the  end  of  the  replications  re- 


24  New  York  Supreme  Court. 

spectively.  Brief  for  trial  and  copies  marked  No.  5,  were  objected  to  on 
the  ground  that  the  cause  never  having  been  tried,  nor  noticed  for  trial, 
the  charge  was  improper. 

H.  HOGEBOOM,  Plff"s  Counsel.  C.  B.  BUTCHER,  Plffs  Atty. 

J.  C.  NEVVKIRK,  Defts  Counsel.         J.  C.  NEWKIRK,  Defts  Ally. 

BEARDSLEY,  Justice. — Disallowed  the  charge  of  78  cents  for  exempli- 
fied copy  of  judgment  record,  on  the  ground  that  there  was  no  affidavit 
to  show  that  it  was  necessary  to  use  it ;  and  that  it  did  not  appear  from 
the  pleas  that  it  was  necessary  to  have  a  copy  to  draw  them  by. 

The  charge  for  exemplified  copy  of  bankrupt  proceedings,  $9.20,  was 
allowed,  on  the  ground,  that  the  Defendant  having  pleaded  his  discharge 
in  bankruptcy,  it  was  necessary  to  set  out  the  proceedings  in  pleading. 

The  charge  of  $3.75  for  draft  and  copies  rejoinders,  were  disallowed, 
on  the  ground  that  the  issue  was  sufficiently  joined  by  the  replications 
concluding  to  the  country,  with  the  addition  of  "&c." 

The  charge  of  $3,  for  brief  for  trial  and  copies  were  allowed,  on  the 
ground  that  issue  had  been  joined,  and  the  party  had  a  right  to  prepare 
his  brief. 


KANOUSE,  Plaintiff  in  error  vs.  MARTIN,  Defendant  in  error. 
It  is  not  necessary  for  a  non-resident  Plaintiff  in  error,  to  file  security  for  costs  ;  the 
bond  required  by  statute  on  prosecuting  his  writ  of  error  is  all  that  is  required. 

Motion  by  Defendant  in  error,  that  Plaintiff  in  error  file  security  for 
costs. — On  the  part  of  the  Defendant  in  error,  it  appeared  that  Kanouse,  the 
Plaintiff  in  error,  resided  out  of  the  jurisdiction  of  this  court,  to  wit:  in 
the  state  of  New  Jersey. 

That  a  motion  had  been  previously  made  by  the  Plaintiff  in  error  in 
this  cause,  which  was  denied  with  costs ;  that  on  service  of  a  copy  rule 
denying  that  motion,  on  the  attorney  for  Plaintiff  in  error,  (who  was  a 
resident  of  this  state,)  and  a  demand  of  the  costs,  the  attorney  refused  to 
pay,  and  said  he  was  unable  to  procure  payment  from  the  Plaintiff  in 
error,  although  he  had  made  application  to  him  for  that  purpose.  No 
security  for  costs  had  been  filed  by  the  Plaintiff  in  error.  The  pleadings 
to  the  special  assignment  of  errors  had  already  reached  a  surrejoinder. 

On  the  part  of  the  Plaintiff  in  error,  it  appeared  that  this  cause  was 
originally  commenced  in  the  common  pleas  of  the  city  and  county  of  New 
York,  and  prosecuted  to  judgment  in  that  court  j  upon  which  judgment  a 
writ  of  error  from  the  supreme  court  was  issued  to  the  common  pleas,  and 
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the  proper  bond,  according  to  the  statute  on  bringing  writs  of  error,  exe- 
cuted and  filed  with  the  clerk  of  that  court ;  which  was  approved  by  J. 
W.  Edmonds,  Esq.,  circuit  judge. 

C.  W.  SANDFORD,  Lefts  Counsel.       H.  SCOVELL,  Jlttyfor  Deft  in  error. 
G.  R.  J.  BOWDOIN,  Plffs  Counsel.       J.  WALLIS,  JLtty  for  P Iff  in  error. 
The  counsel  for  the  Defendant  in  error  insisted, 

1st.  That  a  non-resident  Plaintiff  who  commences  "  a  suit,"  must  file 
a  bond  in  a  penalty  of  $250,  conditioned  "  to  pay  on  demand  all  costs 
that  may  be  awarded  to  the  Defendant  in  such  suit,  (2d  R.  S.  620,  sec. 
1  &  3,)  and  the  issuing  of  a  writ  of  error  is  a  commencement  of  a  new 
"suit."  (2d  Saund.  R.,  101,  £.;  7  Term  R.,  337-8;  J.  R,  289.)] 

2d.  The  filing  of  a  bond  for  $150  (as  was  done  on  the  issuing  of  the 
writ  of  error  in  this  cause,)  2d  R.  S.,  596,  Sec.  27,  Sub.  2,  and  Sec.  28, 
Sub.  3,  conditioned  to  pay  costs  and  damages  if  the  party  shall  fail  to 
prosecute  his  writ,  fyc.,  is  no  compliance  with  the  statute  requiring  non- 
residents to  file  security  for  costs;  because  the  reasons  for  requiring  the 
bond  to  be  filed  are  different,  as  are  the  statutes.  This  appears  from  the 
statutes  themselves,  and  the  difference  in  the  penalties,  amounts  and  condi- 
tions of  the  respective  bonds. 

3d.  Under  the  facts  disclosed  in  the  affidavit  of  the  Defendant  in  error, 
the  attorney  of  the  Plaintiff  in  error  is  liable  to  pay  the  interlocutory  costs 
therein  mentioned,  under  pain  of  attachment,  (Gillespie  vs.  Stanless,  1. 
Howard  Sp.  T.  Rep.  101,)  and  no  demand  on  the  non-resident  Plaintiff 
was  necessary  as  a  preliminary  to  the  Defendant's  motion.  (Talmage  vs. 
G.  Wallis,  id.  100.) 

4th.  An  order  may  and  should  be  made  under  the  general  and  particu- 
lar clauses  of  relief  asked  for  by  the  Defendant's  notice,  requiring  the 
Plaintiff's  attorney  to  pay  the  interlocutory  costs  mentioned  in  the  De- 
fendant's affidavit,  and  requiring  the  Plaintiff  in  error  to  file  the  usual  bond 
for  security  for  costs,  and  to  pay  the  costs  of  this  motion. 

Plaintiff's  counsel  insisted,  that  the  Plaintiff  in  error  had  conformed  to 
the  statute  on  bringing  his  writ  of  error,  and  had  given  the  bond  for  se- 
curity for  costs  which  the  statute  in  such  cases  specifies. 

BEARDSLEY,  Justice. — Held,  that  it  was  not  necessary  to  file  security 
for  costs ;  the  bond  required  by  statute  on  prosecuting  the  writ  of  error 
having  been  given,  it  was  all  the  statute  required.  But  ordered  the  pro- 
ceedings, on  the  part  of  the  Plaintiff  in  error,  to  be  stayed  until  the  pay- 
ment of  the  $7  costs  heretofore  ordered ;  costs  of  this  motion  to  abide 
event  of  the  cause. 
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In  the  matter  of  the  application  of  the  MAYOR  AND  COMMON  COUNCIL  OF 
THE  CITY  OF  BROOKLYN,  to  open  Summit  Street,  from  Smith  Street  to 
Hamilton  Avenue,  in  the  city  of  Brooklyn. 

The  decision  of  two  commissioners  (to  open  streets,  &.c.,)  where  all  are  present  and 
acting,  is  the  decision  of  all;  but  two  cannot  do  any  valid  act  in  the  absence  of  the 
third,  such  as  signing  a  report,  &c. 

February  Special  Term,  1847. — Mr.  N.  F.  Waring,  on  behalf  of  the 
Mayor  and  Common  Council  of  the  city  of  Brooklyn,  moved  for  the  con- 
firmation of  the  final  report  of  the  Commissioners  of  Estimate  and  Assess- 
ment in  this  matter. 

Mr.  J.  M.  Van  Cott,  as  counsel  for  Conklin,  Brush  and  others,  Appel- 
lants, opposed  the  motion,  on  the  ground  that  the  paper  purporting  to  be 
such  final  report  was  signed  by  only  two  of  the  commissioners,  and  on  its 
face  appeared  to  be  their  decision,  without  the  concurrence  or  presence 
of  the  third  commissioner ;  and  that  although,  at  a  meeting  of  all  the 
commissioners,  where  all  took  part  in  making  a  decision,  the  judgment  of 
two  of  them  was  in  contemplation  of  law  the  judgment  of  all,  no  valid 
decision  could  be  made  in  the  absence  of  any  one  of  them ;  and  that  such 
report  was,  consequently,  a  mere  nullity. 

BEARDSLEY,  Justice. — The  objection  is  clearly  fatal.  The  decision  of 
two  commissioners,  where  all  are  present  and  acting,  is  the  decision  of 
all ;  but  two  cannot  do  any  valid  act  in  the  absence  of  the  other.  The 
motion  to  confirm  is  denied  on  the  ground  that  no  final  report  has  been 
made  by  the  commissioners. 


WESTBROOK  vs.  DUBOIS, 

Two  referees,  survivors  of  a  third,  are  bound  to  settle  a  case  made  upon  the  report  of 
the  three  referees. 

It  is  not  a  sufficient  excuse  that  they  have  been  unable  to  procure  the  minutes  of  the 
deceased  referee,  in  order  to  properly  settle  it. 

A  motion  to  discharge  the  two  referees  from  further  service,  and  to  substitute  three 
new  referees,  in  such  a  case  should  not  be  noticed  to  the  adverse  party,  he  has  no- 
thing to  do  with  the  settlement  of  the  case  by  the  referees. 

The  party  moving  may,  however,  have  an  ex  parte  order,  that  the  referees  settle  the 
case,  or  show  cause  before  the  court,  &c. 

February  Special  Term,  1847.  This  was  a  motion  on  the  part  of  the 
Plaintiff,  to  release  two  referees,  survivors  of  the  third,  from  further  ser- 
vice, and  for  the  appointment  of  three  other  referees  in  their  place.  It 
appeared  that  the  cause  had  been  brought  to  a  hearing  before  the  three  re- 
ferees appointed,  and  a  report  made,  after  which  one  of  the  referees, 
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(Nicholas  Sickles,  Esq.,)  died.  It  appeared  that  Sickles  kept  the  minutes 
of  the  hearing  fully,  which  minutes,  after  his  death,  passed  into  the  hands 
of  his  legal  representative.  A  case  was  made  upon  the  report  of  the  re- 
ferees, and  the  Plaintiff's  attorney  served  the  two  surviving  referees  with 
a  written  notice,  to  name  a  time  and  place  when  they  would  meet  to  set- 
tle the  case;  the  referees  applied  to  the  representative  of  Sickles,  for  the 
minutes  of  the  hearing  kept  by  Sickles,  to  enable  them  properly  to  settle 
the  case ;  the  representative  refused  to  deliver  them  to  any  one,  unless  the 
referee's  fees  due  Sickles  was  first  paid ;  this  not  having  been  done,  the 
two  referees  then  requested  a  release  from  any  further  service  in  the  cause. 
This  motion  was  noticed  to  Defendant's  attorneys. 

Plaintiff's  counsel  stated  that  he  had  been  very  diligent  in  trying  to 
get  the  case  settled  by  the  referees,  and  insisted  that  inasmuch  as  the  sur 
viving  referees  would  not  or  could  not  settle  it,  and  requested  a  discharge 
from  further  service  in  the  cause,  the  motion  should  be  granted. 
J.  VAN  BUREN,  Plffs  Counsel.          VAN  BUREN  &  OSTRANDER,  Plffs  JJttys 
M.  T.  REYNOLDS,  Defts  Counsel.     BRUYN  &  LINDERMAN,  Defts  Jittys. 

BEARDSLEY,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
the  motion  should  not  have  been  noticed  to  Defendant ;  he  had  nothing  to 
do  with  the  settlement  of  the  case  by  the  referees ;  the  present  referees 
should  settle  the  case ;  tLere  were  no  sufficient  grounds  stated  for  substi 
tuting  others  for  that  purpose. 

The  Plaintiff  was  allowed  an  ex  parte  order,  requiring  the  referees  to 
settle  the  case,  or  show  cause,  &c. 


MULKINS  &  BENNETT,  Overseers,  &c.  vs.  CLARK. 

An  appearance  by  Defendant  in  a  cause,  such  as  serving  a  general  notice  of  retainer, 
waives  all  irregularity  in  the  process  by  which  the  suit  is  commenced.  7  Cow.  366; 
2  Howard's  Pr.  Rep.,  241  and  242. 

April  Special  Term,  1847.  fllotion  by  Defendant  to  set  aside  capias 
ad  respondendum  and  subsequent  proceedings. — This  suit  was  commenced 
by  capias,  to  recover  penalties  under  the  statute  for  selling  intoxicating 
liquors  without  license.  The  writ  was  personally  served  on  Defendant 
on  the  Ib'th  of  January  last ;  on  the  19th  of  January  Defendant's  attorney 
served  a  general  notice  of  retainer  for  the  Defendant  in  the  suit  upon 
Plaintiffs'  attorney,  who  thereupon  entered  Defendant's  appearance.  On 
the  5th  of  February,  Plaintiffs'  attorney  served  on  Defendant's  attorney, 
copy  declaration  in  the  cause,  with  notice  to  plead. 
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Defendant's  attorney,  on  the  24th  of  February,  served  the  papers  for 
this  motion,  which  was  made  on  the  ground  that  there  was  no  endorse- 
ment on  the  writ  of  a  reference  to  the  statute,  as  required  in  actions  for 
penalties,  and  stated  that  he  was  not  aware  of  the  omission  until  the  25th 
of  February.  The  time  to  plead  had  not  expired,  and  no  steps  had  been 
taken  by  Defendant,  except  to  serve  notice  of  retainer,  which  Defendant's 
attorney  supposed  was  necessary,  in  order  to  learn  what  the  suit  was  in 
fact  brought  for. 

Defendant  produced  the  affidavit  of  Bennett,  one  of  the  Plaintiffs,  stating 
that  the  suit  was  commenced  without  his  authority  or  consent,  and  against 
his  wishes,  and  was  not  prosecuted  by  any  person  or  persons  in  the  name 
of  the  Overseers,  by  giving  a  bond,  &c.,  under  the  statute. 

The  Plaintiffs'  attorney  answered,  by  saying  that  the  suit  was  com- 
menced on  the  retainer,  and  employment  of  Mulkins,  who  stated  that  he 
had  conferred  with  Bennett  in  relation  to  commencing  the  suit,  and  Ben- 
nett said  he  would  not  consent  nor  object  to  it,  but  leave  it  to  the  discre- 
tion of  Mulkins. 

J.  A.  SPENCER,  Defts  Counsel.        J.  H.  BAKER,  Lefts  Jltty. 
R.  W.  PECKHAM,  Plffs  Counsel       L.  S.  CHATFIELD,  Pl/s  Atty. 

BRONSON,  Chief  Justice. — Denied  the  motion  with  costs,  on  the  ground 
that  the  Defendant  had  appeared  generally  in  the  cause,  and  by  so  doing, 
waived  all  irregularity  in  the  process.  (7  Cow.,  366 ;  2  Howard's  Prac. 
Rep.,  241  and  242.) 


WATKINS  &  MUCKLESTON  vs.  STEVENS. 

Under  the  rule,  an  attorney  should  endorse  his  place  of  residence  on  papers  served  in 
a  cause. 

Where  Plaintiffs'  attorney  served  copy  declaration  without  endorsing  his  place  of  re- 
sidence on  it,  and  the  residence  was  not  ascertained  by  Defendant's  attorney,  until 
after  twenty  days  had  expired,  and  the  Defendant's  default  had  been  entered:  held, 
that  Plaintiff  was  irregular;  the  default  and^ubsequent  proceedings  were  set  aside. 

It  is  incumbent  on  the  Defendant  in  such  a  case,  to  use  due  diligence  in  ascertaining 
the  residence  of  Plaintiffs'  attorney,  otherwise  no  costs  will  be  allowed  him  on  grant- 
ing the  motion. 

February  Special  Term,  1847.  Motion  by  Defendant  to  set  aside  de- 
fault and  all  subsequent  proceedings. — It  appeared  from  the  affidavit  of 
the  Defendant,  that  he  resided  in  Livingston  county,  and  that  a  copy  de- 
claration in  this  cause,  (in  an  action  of  assumpsit,)  was  served  on  him  on  the 
5th  of  October,  1846,  that  within  six  or  eight  days  thereafter,  he  retained 
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his  attorney  to  defend  the  suit,  who  also  resided  in  Livingston  county ; 
about  four  or  five  days  afterwards,  his  attorney  called  upon  him,  and  en- 
quired where  Plaintiffs'  attorney  resided,  to  which  he  replied  be  did  not 
know,  and  could  give  no  information  on  the  subject,  and  did  not  know  of 
any  person  that  could. 

Defendant  swore  to  merits.  Defendant's  attorney  stated  that  after  he 
had  prepared  the  pleas  in  the  cause,  he  found,  on  examination  of  the  copy 
declaration  served  on  Defendant,  that  the  place  of  residence  of  the  Plain- 
tiffs' attorney  was  no  where  written  or  endorsed  thereon ;  that  the  notice 
to  plead  required  the  Defendant  to  plead  thereto,  within  twenty  years  after 
service  of  a  copy,  &c.;  he  did  not  suppose  that  the  Defendant  was  obliged 
to  plead  to  the  declaration  within  the  usual  time,  to  wit:  twenty  days,  he 
however  prepared  the  pleas  within  twenty  days.  He  was  not  acquainted 
with  Plaintiffs'  attorney  by  reputation,  or  otherwise,  and  never  had  any 
information  as  to  his  place  of  residence,  until  the  28th  of  November  last. 
He  made  enquiries  of  other  persons  besides  the  Defendant,  as  to  the  resi- 
dence of  Plaintiffs'  attorney,  but  was  unable  to  find  it ;  that  on  the  28th 
of  November  last,  he  ascertained  from  Williams's  Register  of  1840,  that 
Joseph  Mullin,  an  attorney,  at  that  time  resided  in  Watertown,  Jefferson 
county,  which  was  all  the  information  he  had  on  the  subject ;  and  on  that 
day  he  served  two  pleas  and  a  notice  of  set  off,  by  mail,  directed  to  J. 
Mullin,  Watertown,  Jefferson  county,  and  paid  the  postage,  and  informed 
him  in  the  letter  the  reason  why  the  papers  were  not  served  sooner,  which 
was,  that  he  was  unable  to  find  out  his  residence.  On  the  8th  of  Decem- 
ber last,  he  received  a  letter  from  Mullin  enclosing  the  pleas,  in  which 
letter  he  stated  that  Defendant's  default  for  not  pleading,  and  a  rule  for  a 
writ  of  inquiry  had  been  entered,  and  that  he  could  not  waive  the  default 
and  accept  the  pleas.  The  declaration  was  upon  the  common  counts  in 
assumpsit,  the  venue  laid  in  Jefferson  county;  no  bill  of  particulars  of 
Plaintiffs'  demand  furnished.  The  pleas  were  the  general  issue,  statute 
of  limitations  and  notice  of  set  off. 

On  the  part  of  the  Plaintiffs,  it, was  shown  that  the  sheriff  of  Livingston 
county,  who  served  the  declaration,  resided  but  a  few  miles  from  the  De- 
fendant's residence,  and  the  Defendant  might  have  learned  the  place  of 
residence  of  Plaintiffs'  attorney,  by  calling  on  the  sheriff,  as  the  letter  to 
the  sheriff  stated  the  residence,  and  the  return  of  the  sheriff  to  the  Plain- 
tiffs' attorney  of  the  service  of  the  declaration,  was  duly  received  by  Plain- 
tiffs' attorney;  at  his  place  of  residence  in  Watertown.  That  the  venue 
in  the  cause  was  laid  in  Jefferson  county,  and  the  indebtedness  was  stated 
in  the  declaration  to  have  accrued  at  Watertown,  in  the  county  of  Jeffer- 
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son ;  and  also  that  the  name  and  place  of  residence  of  Plaintiffs'  attorney 
had  been  published  in  every  State  Register  issued  since  1840,  as  well  as 
in  Williams's  Register  of  that  year.  In  regard  to  the  notice  to  plead  be- 
ing stated  "  twenty  years,"  instead  of  twenty  days,  as  mentioned  in  the 
moving  papers,  Plaintiffs'  attorney  stated  that  the  copy  declaration  served 
was  compared  with  the  original  before  it  was  sent  to  the  sheriff,  and  he 
believed  was  a  true  copy  of  the  original,  and  the  notice  on  the  original 
was  "  twenty  days." 

Defendant  produced  the  copy  served  on  him,  which  was  plainly  written 
"  twenty  years." 

Plaintiffs'  counsel  insisted  that  the  Defendant  could  not  have  been  mis- 
led by  it,  as  it  was  evidently  a  clerical  mistake,  and  Defendant's  attorney 
so  understood  it  undoubtedly,  as  he  prepared  his  pleas  within  twenty  days, 
and  that  his  appearance  in  the  cause  had  waived  the  irregularity,  if  any. 
P.  CAGGER,  Lefts  Counsel.  H.  CHAMBERLIN,  Defts  Jitty. 

D.  BURWELL,  Plffs  Counsel.  J.  MULLIN,  Plffs  Jitty. 

BEARDSLEY,  Justice. — Granted  the  motion,  (770  costs  to  either  party,}  on 
the  ground  that  the  Plaintiffs'  attorney  should  have  endorsed  his  residence 
on  the  narr  served,  he  was  irregular  in  that  respect,  but  did  not  think  the 
Defendant  had  used  due  diligence  in  ascertaining  the  residence;  therefore 
no  costs  were  allowed. 


The  People  ex  rel.  SMITH  &  COBURN  vs.  The  JUDGES  OF  COLUMBIA 
COMMON  PLEAS. 

Where  a  motion  for  a  further  return  of  additional  facts  is  made  upon  the  filing  an  al- 
ternative mandamus,  and  the  return  thereto;  such  additional  facts  must  appear  in 
the  alternative  writ,  otherwise  a  further  return  will  be  denied. 

An  alternative  writ  of  mandamus  is  defective,  where  it  does  not  show  a  title  in  the 
relators,  to  have  the  thing  done  which  the  writ  commands.  (10  Wend.,  25.) 

Such  defect  may  be  set  up  against  a  motion  for  a  peremptory  writ,  after  the  return  to 
the  alternative  has  been  made. 

Where  it  appears  that  the  court  below  had  jurisdiction  to  act  in  the  matter,  and  although 
it  may  have  acted  erroneously,  (18  Wend.,  672;  1  Hill,  646,)  a  mandamus  will  not 
lie.  20  Wend.,  678;  1  Denio,  679. 

JJpril  Special  Term,  1847.  A  motion  was  made  on  behalf  of  the  re- 
lators, for  an  amended  return,  to  be  made  by  the  Defendants  to  their  re- 
turn made  to  a  writ  of  alternative  mandamus  issued  against  them. 

The  affidavit  stated  the  additional  facts,  which  it  was  alleged  were  ne- 
cessary to  be  returned,  and  as  authority  for  a  further  return,  relators'  coun- 
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sel  cited  9  Wend.,  429.  Defendants'  counsel  produced  a  copy  of  the  al- 
ternative writ  of  mandamus,  by  which  it  appeared  that  none  of  the  addi- 
tional facts  sought  to  be  returned,  were  stated  in  the  alternative  writ,  and 
objected  to  granting  the  motion,  for  the  reason  that  such  additional  facts 
were  not  set  forth  in  the  writ. 

K.  MILLER,  Relators*  Counsel.         P.  W.  BISHOP,  Relators'  Mty. 

J.  H.  REYNOLDS,  Defts  Counsel.       TOBEY  &  REYNOLDS,  Lefts  Attys. 

BRONSON,  Chief  Justice. — Sustained  the  objection  taken  by  Defendants' 
counsel,  and  denied  the  motion  with  costs,  to  be  paid  by  relators. 

The  relators'  counsel  then  moved  for  a  peremptory  mandamus  upon  the 
return  to  the  alternative  writ  made  by  the  Defendants. 

Defendants'  counsel  insisted  that  the  alternative  mandamus  was  defec- 
tive, and  for  that  reason  a  peremptory  mandamus  could  not  be  awarded : 
( 10  Wend.,  25,)  that  the  relators  should  set  forth  their  title  to  the  relief 
sought,  and  the  facts  on  which  they  relied,  and  alleged  that  the  alterna- 
tive writ  did  not  set  them  forth  at  all. 

The  alternative  writ  recited  as  follows : 

"  Whereas  in  a  suit  tried  before  you  in  your  said  court  of  common  pleas, 
wherein  Walter  B.  Evans,  by  his  next  friend  George  Marshall  appellee, 
was  Plaintiff,  and  Gideon  WT.  Salmon  appellant  was  Defendant,  you  have 
in  your  said  court  of  September  term  of  said  court,  1846,  to  wit :  the  8th 
of  October  in  said  term  of  September,  made  a  rule  or  order  in  said  cause, 
that  Joseph  W.  Smith  and  Edward  L.  Coburn  pay  the  amount  due  on  the 
judgment  recovered  by  the  said  Evans  against  said  Salmon,  in  your  said 
court,  and  ten  dollars  costs  of  motion  made  at  said  September  term,  amount- 
ing in  all  to  about  $125,  or  that  an  attachment  issue  against  said  Smith  & 
Coburn  as  for  a  contempt,  to  the  great  damage  and  grievance  of  the  said 
Smith  &  Coburn;  we  therefore  being  willing,  &c.,do  command  you  firmly 
enjoining  you,  that  immediately  after  the  receipt  of  this  writ,  you  do,  with- 
out delay,  vacate  and  cause  to  be  vacated,  the  said  rule  granted  by  you, 
at,  &c.,  or  that  you  show  cause,  &c." 

It  was  further  insisted  by  Defendants'  counsel,  that  upon  the  face  of  the 
writ  there  appeared  no  reason  why  the  rule  of  the  common  pleas  should 
be  vacated ;  there  was  nothing  alleged  against  the  validity  or  propriety 
of  the  rule.  That  if  the  writ  was  defective,  a  peremptory  mandamus  would 
not  be  awarded,  even  after  a  return  to  the  alternative  had  been  made. 
10  Wend.,  25.  On  a  motion  for  a  peremptory  writ,  the  Defendants  might 
object  to  the  sufficiency  of  the  alternative  writ  in  matters  of  substance,  and 
if  insufficient,  the  motion  for  a  peremptory  would  be  denied ;  and  further, 
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that- the  error  of  the  common  pleas,  if  any,  was  judicial,  and  could  not 
be  corrected  by  mandamus.  1  Denio,  682,  and  cases  cited. 

It  appeared  in  this  case  from  the  return  of  the  Defendants',  that  the  rule 
sought  to  be  vacated  in  the  common  pleas,  was  granted  to  compel  the  re- 
lators  to  pay  a  balance  of  a  judgment,  which  was  a  balance  due  on  a 
taxed  bill  of  costs,  which  accrued  to  the  appellee  in  an  appeal  cause,  from 
a  justices'  court,  wherein  one  Salmon  was  appellant,  and  one  Evans  ap- 
pellee. The  return  showing  that  the  relators  were  the  appellants  in  fact, 
and  party  in  interest;  and  that  the  suit,  from  its  commencement,  was  de- 
fended before  the  justice,  and  prosecuted  in  the  common  pleas,  in  the 
name  of  Salmon,  (who  was  a  public  officer,)  for  the  benefit  of  the  rela- 
tors exclusively. 

K.  MILLER,  Relators'  Counsel.         P.  W.  BISHOP,  Relators'  Atty. 

J.  H.  REYNOLDS,  Defts  Counsel.       TOBEY  &  REYNOLDS,  Defts  Jlttys. 

BKONSON,  Chief  Justice. — The  alternative  writ  is  defective.  It  does  not 
show  a  title  in  the  relators,  to  have  the  thing  done  which  the  writ  com- 
mands; (10  Wend.,  25,)  and  besides,  the  facts  stated  in  the  return  of  the 
judges,  show  that  the  court  had  jurisdiction  to  act  in  the  matter ;  and  al- 
though it  may  have  acted  erroneously,  (18  Wend.,  672;  1  Hill,  646,)  a 
mandamus  will  not  lie.  (20  Wend.,  678 ;  1  Denio,  679.)  Motion  for  a 
peremptory  mandamus  denied. 


THE  POWERS  OF  COUNTY  JUDGES. 

County  judges  of  the  degree  of  counsellor  at  law,  authorised  to  perform  the  duties  of 
a  justice  of  the  supreme  court  at  chambers. 

The  following  opinion  in  relation  to  the  powers  of  county  judges,  under 
the  new  judiciary  act,  was  delivered  by  Mr.  Justice  WILLARD,  of  the  4th 
Judicial  District,  August  13,  1847. 

AMELIUS  WOODRUFF  ads.  THE  PEOPLE. 

The  Defendant  was  committed  to  the -custody  of  the  sheriff  of  Wash- 
ington county,  by  virtue  of  a  warrant  of  commitment  issued  by  a  justice 
of  the  peace  of  that  county,  on  the  28th  of  July  last,  on  the  charge  of 
uttering  as  true  a  counterfeit  two  dollar  bill,  purporting  to  be  issued  by 
the  Bank  of  Burlington.  An  application  was  made  to  Willard,  Justice, 
at  his  office  in  Saratoga  Springs,  for  an  allowance  of  a  writ  of  habeas 
corpus,  with  a  view  to  letting  the  prisoner  to  bail.  It  being  more  conve- 
nient that  the  prisoner  should  be  brought  before  an  officer  in  the  county 
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of  Washington,  where  he  was  imprisoned,  and  it  having  been  suggested 
that  the  county  judge  of  Washington  county  had  doubts  as  to  his  power 
under  the  late  judiciary  act,  to  perform  the  duties  of  a  justice  of  the  su- 
preme court  at  chambers,  in  any  case;  Judge  Willard,  before  making  the 
habeas  corpus  returnable  before  the  county  judge,  held  the  case  under  ad- 
visement a  few  days,  and  ultimately  delivered  the  following  opinion. 
C.  L.  ALLEN,  for  the  motion. 

WILLARD,  Justice. — A  question  has  been  raised  whether  a  county  judge 
of  the  degree  of  counsellor  at  law  in  the  supreme  court,  can  by  virtue  of 
the  judiciary  act  of  May  12,  1847,  or  otherwise,  execute,  at  chambers, 
the  power  and  duties  which  before  the  new  constitution  were  executed, 
at  chambers,  by  county  judges  of  the  degree  of  counsellor  at  law  in  the 
supreme  court. 

It  is  not  pretended  by  any  one,  that  the  judiciary  act,  in  terms,  confers 
the  power  in  question ;  but  it  is  confidently  believed  that  it  is  granted  by 
necessary  implication. 

The  solution  of  the  question  involves  an  inquiry  as  to  what  portion  of 
the  Revised  Statutes  has  been  abrogated,  and  what  portion  has  been  suf- 
fered to  remain ;  or  has  been  expressly,  or  by  inference,  or  implication, 
adopted  by  the  late  judiciary  act. 

It  is  contended  by  those  who  deny  the  existence  of  the  power  in  ques- 
tion, that  as  the  office  of  supreme  court  commissioner  is  abolished  by  the 
8th  section  of  article  14  of  the  new  constitution,  it  cannot  be  presumed 
that  the  legislature  intended  to  confer  the  same  power  upon  another  class 
of  officers.  This  argument,  if  it  proves  any  thing,  proves  too  much.  The 
same  section  that  abolishes  the  office  of  supreme  court  commissioner,  abo- 
lishes also  that  of  chancellor,  justice  of  the  then  existing  supreme  court, 
circuit  judge,  vice  chancellor,  assistant  vice-chancellor,  judges  of  the  county 
courts,  and  masters  and  examiners  in  chancery.  No  one,  however,  doubts 
that  the  powers  and  jurisdiction  of  the  courts  and  officers  thus  abolished, 
are  vested  in  the  new  tribunals  which  have  been  established.  To  retain 
the  jurisdiction  of  a  supreme  court  commissioner,  it  was  not  necessary  to 
retain  the  office  by  that  name,  since  the  duties  of  it  had  long  been  de- 
volved on  another  class  of  officers,  equally  well  known  to  the  law,  and  in 
whose  place  a  substitute  was  adopted  by  the  new  constitution,  with  ana- 
logous powers  and  duties. 

It  becomes  necessary  to  compare  the  various  provisions  in  the  judiciary 
act  with  the  Revised  Statutes. 

In  the  3d  section,  of  title  1,  chap.  5,  of  part  1,  of  the  Revised  Statutes,  (vol. 
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1,  R.  S ,  97, 3d  ed.,}  it  is  enacted  that  commissioners  to  perform  the  duties 
of  a  justice  of  the  supreme  court  at  chambers,  to  be  denominated  supreme 
court  commissioners  shall  be  appointed  by  the  governor  and  senate;  and 
subsequent  statutes  collected  in  the  said  section  of  the  3d  edition  show  in 
what  counties  they  were  to  reside.  They  were  not  created  by  the  consti- 
tution, but  were  long  known  in  our  practice,  and  upon  them  has  devolved 
for  more  than  a  quarter  of  a  century,  the  great  mass  of  duties  which 
otherwise  must  have  been  discharged  by  the  justices  themselves,  at  their 
chambers.  In  the  third  chapter  of  the  third  part  of  the  Revised  Statutes, 
(2  R.  S.,  378,  3d  ed.,)  it  is  there  enacted  :  §  20.  "  Supreme  court  com- 
missioners duly  appointed  according  to  law,  shall  be  severally  authorized 
and  required  to  perform  all  the  duties,  and  to  execute  every  act,  power, 
and  trust,  which  a  justice  of  the  supreme  court  may  perform,  and  execute 
out  of  court  according  to  the  rules  and  practice  of  such  court,  and  pursu- 
ant to  the  provisions  of  any  statute  in  all  civil  cases,  except  as  herein 
otherwise  provided."  Other  statutes  confer  upon  them  criminal  jurisdic- 
tion, (title  1,  chap.  2,  part  4,  and  title  4,  chap.  2,  part  4,  §  57.)  By  the 
35th  section  of  title  2,  chap.  3,  of  part  3,  (2  R.  S.,  380,)  it  is  enacted 
that  "  Every  recorder  of  a  city,  and  every  judge  of  the  county  courts  of 
any  county,  being  of  the  degree  of  counsellor  in  the  supreme  court,  shall 
be  by  virtue  of  their  respective  offices,  supreme  court  commissioners,  and 
shall  he  authorized  and  required  to  perform  all  the  duties  of  that  office." 

Supreme  court  commissioners,  whether  holding  by  direct  appointment, 
or  being  such  merely  ex  officiis,  have  always  been  deemed  officers  of  the 
supreme  court.  They  are  so  treated  in  the  books  of  practice,  and  in  the 
statutes.  (1  Gr.  Pr.,  51  to  64,  3d  ed.) 

The  3d  chapter  of  part  3  of  the  Revised  Statutes,  contains  the  general 
provisions  concerning  courts  of  justice,  and  the  powers  and  duties  of  cer- 
tain judicial  officers.  It  prescribes  the  power  and  duties  of  the  judges  of 
the  supreme  court,  and  other  courts  of  record,  as  well  in  court  as  out  of 
court;  it  designates  the  class  of  public  officers,  on  whom  it  devolves  the 
duties  of  the  office  of  supreme  court  commissioner,  to  wit :  recorders  of 
cities,  and  county  judges  of  the  degiee  of  counsellor,  and  describes  the 
duties  of  such  officers;  and,  in  short,  it  contains  the  course  of  proceedure 
in  our  courts  of  record,  and  before  the  officers  thereof  out  of  court.  The 
decision  of  the  matter,  now  in  dispute,  turns  mainly  on  the  question  as  to 
how  much  of  that  chapter  has  been  adopted  by  the  late  judiciary  act,  and 
is  now  in  force. 

The  16lh  section  of  the  judiciary  act  is  in  these  words :  "  §  16.  The 
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supreme  court  organized  by  this  act,  shall  possess  the  same  powers,  and 
exercise  the  same  jurisdiction  as  is  now  possessed  and  exercised  by  the 
present  supreme  court  and  court  of  chancery,  and  the  justices  of  said  court 
shall  possess  and  exercise  the  jurisdiction  now  possessed  and  exercised  by 
the  justices  of  the  present  supreme  court,  chancellor,  vice  chancellor,  and 
circuit  judges,  so  far  as  the  powers  and  jurisdiction  of  said  courts  and  of- 
ficers shall  be  consistent  with  the  constitution  and  provisions  of  this  act." 
The  section  thus  far  admits  of  no  doubt,  if  we  understand  the  terms, 
"justice,"  &c.,  as  used  distributively.  The  meaning  is,  that  any  one  jus- 
tice of  the  present  supreme  court  possesses  the  same  power  in  or  out  of 
court,  in  relation  to  matters  of  law,  that  was  possessed  by  any  of  the  jus- 
tices of  the  late  supreme  court  under  the  same  circumstances ;  and  any 
justice  possesses  the  same  power  in  relation  to  matters  of  equity,  that  the 
chancellor  or  a  vice-chancellor  possessed  under  the  like  circumstances. 
Hence  if  a  justice  of  the  late  supreme  court  could  make  an  order  at  cham- 
bers, to  hold  to  bail,  or  tax  a  bill  of  costs,  or  grant  an  order  to  stay  pro- 
ceedings, the  same  service  may  be  performed  under  the  like  circumstances 
by  any  justice  of  the  present  supreme  court.  The  section  then  proceeds: 
"  and  all  laws  relating  to  the  present  supreme  court  and  court  of  chancery, 
or  any  court  held  by  any  vice-chancellor,  and  the  jurisdiction,  powers,  and 
duties  of  said  court,  the  proceedings  therein,  and  ike  officers  thereof,  their 
-powers  and  duties,  shall  be  applicable  to  the  supreme  court  organized  by 
this  act,  and  the  powers  and  duties  thereof,  the  proceedings  therein  and 
the  officers  thereof,  their  powers  and  duties,  so  far  as  the  same  can  be  ap- 
plied, and  are  consistent  with  the  constitution  and  the  provisions  of  this 
act."  Hence  it  follows  that  all  that  part  of  chapter  3d  of  the  3d  part  of 
the  Revised  Statutes,  relating  to  the  jurisdiction  and  powers  of  the  late 
supreme  court,  the  officers  thereof,  embracing  county  judges  of  the  degree 
of  counsellor,  their  powers  and  duties,  are  made  applicable  to  the  corres- 
ponding officers  under  the  new  system.  It  does  not  revive  the  office  of 
supreme  court  commissioner,  because  to  do  so  would  not  be  consistent 
with  the  constitution.  But  it  puts  the  new  system  in  motion  with  the 
same  machinery  that  existed  before,  with  the  exception  named.  Such 
obviously  was  the  intention  of  the  framers  of  this  bill. 

If  we  look  further  into  the  judiciary  act,  we  shall  find  that  those  sec- 
tions which  relate  to  the  county  courts,  harmonize  with  the  same  hypothe- 
sis. The  29th  section  of  the  judiciary  act  confers  upon  the  county  courts 
organized  under  the  new  constitution,  the  power  and  jurisdiction  to  hear, 
try,  and  determine  all  matters  and  proceedings  specially  conferred  by  sta- 
tute upon,  and  heretofore  triable  and  cognizable  by  courts  of  common 
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pleas  of  the  several  counties;  and  it  further  enacts,  that  "  county  judges 
in  their  respective  counties  shall  have  power  to  perform  all  the  duties,  and 
do  all  other  acts  now  required  to  be  done  and  performed  by  the  judges  of 
the  county  court.*!,  not  holding  county  courts,  or  any  one  or  more  of  them 
at  chambers  or  otherwise,  so  far  as  those  acts  and  duties  are  consistent 
with  the  constitution  and  the  provisions  of  this  act."  This  section  proba- 
bly relates  to  chamber  duties  of  the  county  judge  in  his  own  court,  and  it 
places  him  in  that  respect  upon  the  same  footing  that  the  first  judge  of 
the  court  of  common  pleas  occupied  under  the  late  constitution.  The  36th 
section  goes  further :  it  gives  to  the  county  courts  the  same  powers  in 
proceedings,  either  at  law  or  in  equity,  of  which  they  may  take  cognizance, 
as  were  possessed  by  the  court  of  common  pleas  of  the  same  county,  or 
the  court  of  chancery,  so  far  as  shall  be  consistent  with  the  constitution 
and  the  provisions  of  the  judiciary  act.  And  it  proceeds  thus  :  "  and  all 
laws  relating  to  the  present  court  of  common  pleas  and  courts  of  chancery, 
the  jurisdiction,  powers  and  duties  of  said  courts,  the  proceedings  therein, 
and  the  officers  thereof,  and  their  powers  and  duties,  shall  be  applicable 
to  the  county  courts  of  the  respective  counties,  the  proceedings  therein, 
and  the  officers  thereof,  their  powers  and  duties,  so  far  as  the  same  can 
be  applied,  and  are  consistent  with  the  provisions  of  this  act." 

It  has  been  seen  that  chapter  3d  of  the  3d  part  of  the  Revised  Statutes, 
at  the  35th  section,  (2  R.  S.,  380,  3d  ed.,)  confers  upon  the  judges  of  the 
court  of  common  pleas  of  the  degree  of  counsellor,  the  office  of  supreme 
court  commissioner,  and  authorises  and  requires  them  to  perform  its  duties; 
and  also  that  it  is  a  statute  relating  among  other  things  to  the  courts  of 
common  pleas,  and  the  respective  judges  thereof;  hence,  by  virtue  of  the 
36th  section  of  the  judiciary  act,  it  is  made  applicable  to  the  county  courts 
of  their  respective  counties  under  the  new  constitution,  their  powers  and 
duties,  the  proceedings  therein,  and  the  officers  thereof,  and  their  powers 
and  duties.  Therefore  it  follows,  that  since  the  Revised  Statutes  clothe 
the  judges  of  the  court  of  common  pleas  of  the  degree  of  counsellor,  with 
the  power  to  perform  certain  duties  of  a  justice  of  the  supreme  court  at 
chambers,  the  36th  section  of  the  judiciary  act  vests  the  county  judges 
under  the  new  constitution  of  the  degree  of  counsellor,  with  the  same 
powers".  It  is  in  elTect  the  same  thing  as  if  the  35th  section  of  article  2, 
title  2,  chap.  3,  part  3,  R.  S.,  (2  R.  S.,  380,  3d  ed.,)  had  been  repeated 
in  the  36th  section  of  the  judiciary  act.  Had  that  section  been  enacted 
in  terms  as  a  part  of  the  36th  section,  no  one  could  have  doubted  that  the 
present  county  judges,  who  are  of  the  degree  of  counsellor,  possessed  the 
same  power  in  respect  to  the  chamber  duties  of  a  justice  of  the  supreme 
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court  that  was  enjoyed  by  the  county  judges  under  the  late  constitution. 
The  only  difficulty  arises  fiom  the  length  of  the  statute,  the  number  and 
variety  of  its  provisions,  and  the  complexity  of  the  case.  It  becomes 
plain  enough  when  it  is  considered  in  parts.  I  do  not  doubt  that  the 
judiciary  act  confers  upon  the  respective  county  judges  of  the  degree  of 
counsellor,  the  same  power  to  perform  the  chamber  duties  of  a  justice  of 
the  supreme  court,  that  was  possessed  by  county  judges  of  the  degree  of 
counsellor,  under  the  late  constitution. 

I  have  purposely  passed  by  certain  objections  to  any  construction  of  the 
act  until  this  time,  in  order  not  to  interrupt  the  chain  of  argument.  It  is 
said  that  the  judiciary  act,  by  the  llth  section,  authorises  a  county  judge 
by  name,  to  allow  a  writ  of  error  to  the  court  of  appeals,  and  by  the  34th 
section,  authorises  him  by  name  to  allow  an  injunction,  and  in  the  76th 
section,  authorises  him  by  name  to  complete  certain  proceedings,  which 
on  the  5th  July.  1847,  might  be  pending  before  certain  judges  and  com- 
missioners, and  which  might  be  transferred  to  them ;  and  the  maxim  ex- 
pressio  unius,  exclusio  alterius,  is  urged  as  affording  evidence,  that  the 
general  powers  and  duties  of  a  supreme  court  commissioner  were  not  in- 
tended to  be  conferred.  The  maxim  is  not  applicable  to  this  case.  For 
if  the  judiciary  act  had,  in  so  many  words,  clothed  county  judges  with  the 
power  formerly  possessed  by  supreme  court  commissioners,  they  could  not 
without  some  further  provision  have  exercised  the  authority  conferred  by 
the  llth,  34th,  and  76th  sections.  Indeed  the  justices  of  this  court  are 
coupled  with  the  county  judges  in  those  sections,  and  doubtless  would  not 
have  possessed  the  power  therein  conferred,  without  a  special  delegation 
of  it.  The  duties  therein  enjoined,  do  not  belong  to  the  ordinary  cham- 
ber duties  of  a  justice  of  the  supreme  court. 

Great  stress  has  also  been  laid  upon  the  fact  that  county  judges,  under 
the  late  constitution,  were  only  ex  qfficiis  supreme  court  commissioners  j 
and  therefore  the  abolishing  the  office  of  supreme  court  commissioner  an- 
nihilated the  ex  officio  power.  There  is  nothing  in  this  objection.  The 
statute  enacts  that  "  county  judges  of  the  degree  of  counsellor,  shall  by 
virtue  of  their  offices,  be  supreme  court  commissioners ;  and  shall  be  au- 
thorised," &c.  The  office  itself  is  devolved  on  them,  and  had  the  legis- 
lature immediately  after  repealed  the  law,  authorising  the  governor,  with 
the  advice  and  consent  of  the  senate,  to  appoint  supreme  court  commis- 
sioners, as  provided  for  in  the  Revised  Statutes,  the  power  would  still 
have  remained  in  the  county  judges  of  the  degree  of  counsellor.  There 
is  a  substantive  delegation  of  power  to  the  county  judge  of  the  degree  of 
counsellor,  and  not  the  mere  annexation  of  a  temporary  duty  relating  to 
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another  office,  which  might  be  defeated  by  the  destruction  of  the  latter 
office. 

I  have  thus  reasoned  the  case  upon  the  language  of  the  statute,  and  the 
obvious  intent  of  the  legislature,  and  I  think  it  is  apparent  that  it  was  in- 
tended that  the  county  judge  of  the  degree  of  counsellor  should  occupy 
about  the  same  relation  to  the  supreme  court  and  the  justices  thereof,  that 
county  judges  occupied  before  the  new  constitution. 

This  question  was  in  fact  settled  by  the  supreme  court,  at  the  meeting 
in  July.  The  committee  on  the  law  rules  reported  an  amendment  to  the 
old  12th  rule,  by  striking  out  the  words  "  circuit  judge  and  supreme  court 
commissioner,"  thus  leaving  bail  to  justify  before  a  justice  of  this  court 
only — a  motion  was  made  to  insert  "  county  judge  "  after  "a  justice  of 
the  supreme  court,"  and  it  failed,  the  court  being  equally  divided,  and 
standing  11  to  11.  The  rule  was  then  modified,  so  as  to  allow  bail  to 
justify  before  a  justice  of  this  court  at  chambers,  or  other  officer  authorised 
to  do  the  duties  of  a  justice  of  this  court  at  chambers.  This  waived  a  de- 
cision of  the  question,  whether  a  county  judge  had  by  law  the  power  to 
perform  the  chamber  duties  of  a  justice  of  this  court.  At  a  subsequent  day, 
Willard,  Justice,  moved  that  those  words  be  stricken  out,  and  the  words 
"  county  judge  of  the  degree  of  counsellor  at  law  in  this  court,"  be  inserted 
in  their  place.  This  motion  was  carried  without  a  division,  and  by  a 
strong  vote,  and  the  rule  thus  amended,  was  adopted  as  our  llth  rule. 
This  was  a  direct  adjudication  upon  the  very  question. 

The  construction  insisted  on,  is  strongly  iortified  by  other  statutes  passed 
at  the  same  time  of  the  judiciary  act.  The  8th  and  9lh  sections  of  chapter 
277,  page  313,  would  be  nearly  useless,  if  county  judges  cannot  perform 
the  duties  which  formerly  pertained  to  supreme  court  commissioners.  The 
legislature  clearly  intended  to  reimburse  the  counties,  the  salaries  given 
to  the  county  judge  by  the  perquisites  of  his  office,  which  he  is  required 
to  receive  and  account  for,  or  to  charge  and  certify  to  the  county  trea- 
surer. It  is  believed  that  a  similar  view  was  entertained  in  the  conven- 
tion. The  office  of  supreme  court  commissioner,  as  a  distinct  office,  had 
been  unduly  multiplied.  By  abolishing  that  office,  and  transferring  its  du- 
ties to  the  county  judge,  it  was  supposed  that  adequate  means  would  be 
provided  for  paying  to  that  officer  a  respectable  salary.  The  supervisors 
regulated  the  compensation  upon  the  supposed  amount  of  service  to  be 
performed,  and  perquisites  to  be  earned.  But  on  the  construction  con- 
tended for,  the  office  of  county  judge  will  be  but  little  more  than  a  sine- 
cure. 

In  conclusion,  I  will  repeat  that  a  county  judge  of  the  degree  of  coun- 
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sellor  has  long  been  recognized  by  statute  as  an  officer  of  the  supreme 
court,  with  power  to  do  certain  duties  of  a  justice  of  that  court  at  cham- 
bers. The  new  constitution  creates  a  new  supreme  court  and  county 
court,  in  lieu  of  the  former,  which  are  abolished.  The  judiciary  act,  in 
organizing  the  new  courts,  adopts  all  the  laws  then  in  force,  renting  to 
both  the  former  courts,  the  officers  thereof,  and  their  powers  and  duties, 
and  applies  them  expressly  to  the  new  courts,  the  officers  thereof,  and  their 
powers  and  duties.  It  follows  by  necessary  inference,  that  a  county  judge 
of  the  degree  of  counsellor,  is  still  an  officer  of  the  supreme  court,  with 
power  to  discharge  the  chamber  duties  of  a  justice  of  the  latter  court,  as 
under  the  old  constitution. 

I  shall  accordingly  allow  the  habeas  corpus  in  this  case,  returnable  be- 
fore the  county  judge  of  Washington  county. 


JURISDICTION  OF  JUSTICES  OF  THE  SUPREME  COURT  AT  CHAMBERS, 

IN  CERTAIN  CASES,  AND  THE  POWERS  OF  COUNTY  JUDGES. 
THE  POWER  OF  COUNTY  SUPERINTENDENTS  TO  BIND  OUT  POOR  CHILDREN,  &c.     3  <j 

The  following  decision  by  Mr.  Justice  HARRIS  of  the  3d  Judicial  Dis-  ^ 
trict,  August  26, 1847,  relates  to  the  jurisdiction  of  justices  of  the  supreme     ^> 
court  at  chambers,  in  cases  of  habeas  corpus,  and  the  power  of  county  su-   \^ 
perintendents  to  bind  out  poor  children.     It  also  sustains  and  approves  of  ^^  ' 
the  decision  of  Mr.  Justice  WILLARD,  (see  page  32,)  as  to  the  power  of 
county  judges  to  perform  the  duties  of  a  justice  of  the  supreme  court  at 
chambers. 

THE  PEOPLE  on  the  relation  of  JABEZ  BENTLEY  vs.  SAMUEL  HANNA. 
A  writ  of  habeas  corpus  ad  subjiciendum  was  allowed  by  Mr.  Justice 
Harris,  directed  to  the  Defendant,  commanding  him  to  bring  the  relator 
before  the  said  justice,  to  inquire  into  the  cause  of  his  detention.  In  re- 
turn to  the  writ,  the  Defendant  claimed  the  right  to  the  services  and  cus- 
tody of  the  relator.  by  virtue  of  indentures  of  apprenticeship,  executed  by 
the  superintendents  of  the  poor  of  the  county  of  Columbia,  September  5, 
1838,  whereby,  after  reciting  that  the  relator,  a  male  child,  aged  10  years, 
had  been  sent  to  the  county  poor-house,  from  the  town  of  Kinderhook ;  he 
was  bound  to  the  defendant,  "  to  serve  as  an  apprentice  to  the  employment 
of  manufacturing,  until  the  said  apprentice  shall  be  21  years  of  age." 
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Daniel  Reynolds  was  examined  as  a  witness  in  behalf  of  the  Defendant, 
and  testified  that  at  the  date  of  the  indentures,  he  was  an  overseer  of  the 
poor  for  the  town  of  Kinderhook;  that  shortly  before  that  time  the  mother 
of  the  relator  had  applied  to  him  to  have  the  relator  bound  as  an  appren- 
tice to  the  Defendant,  stating  that  her  husband  had  deserted  her;  that  she 
could  not  support  the  boy,  and  the  defendant  was  willing  to  take  him; 
that  he  told  her  he  had  never  done  such  a  thing,  but  that  he  was  going 
to  the  county  house  soon,  and  would  take  the  boy  along,  if  she  desired  it, 
and  have  the  superintendents  bind  him;  that  he  accordingly,  at  the  mo- 
ther's request,  took  the  relator  to  the  county  superintendents,  who  executed 
the  indentures.  Upon  cross-examination,  the  witness  stated  that  no  ap- 
plication was  ever  made  to  him  by  the  mother  of  the  boy  for  relief. 

It  was  insisted  on  the  part  of  the  Defendant,  that  there  being  no  proof 
before  the  justice  who  allowed  the  writ,  that  there  was  no  officer  in  the 
county  of  Columbia  authorised  to  grant  the  writ,  or  that  such  officer  was 
absent,  or  had  refused  to  grant  the  writ,  or  was  incapable  of  acting,  as 
required  by  the  provisions  of  the  24th  section  of  the  statute,  relating  to 
the  habeas  corpus,  the  application  ought  to  have  been  denied ;  and  the 
writ  having  been  allowed  without  such  proof,  the  proceedings  should  be 
dismissed  for  want  of  jurisdiction. 

G.  W.  PECKHAM  and  C.  P.  SCHERMERHORN,  for  Relator. 
M.  T.  REYNOLDS  and  A.  VANDERPOEL,  for  Defendant. 

HARRIS,  Justice. — It  has  recently  been  held  by  Mr.  Justice  Willard, 
upon  an  application  to  him  at  his  office  in  Saratoga  Springs,  in  the  case 
of  Woodruff  ads.  The  People,  for  the  allowance  of  a  writ  of  habeas  cor- 
pus to  bring  up  a  prisoner  confined  in  the  jail  of  Washington  county,  that 
a  county  judge  of  the  degree  of  counsellor,  is  authorised  to  perform  the 
duties  of  a  justice  of  the  supreme  court  at  chambers.  In  this  decision  I 
entirely  concur.  And  it  having  been  conceded,  upon  the  hearing  of  this 
case,  that  there  is  in  the  county  of  Columbia  a  county  judge  of  the  degree 
of  counsellor,  the  application  for  this  writ  ought  to  have  been  denied,  if 
the  provisions  of  the  24th  section  of  the  act  in  relation  to  writs  of  habeas 
corpus,  (2  R.  S.,  564,)  are  applicable  to  such  a  case. 

The  statute  as  it  existed  prior  to  the  revision  of  1830,  made  it  the  duty 
of  the  chancellor,  and  every  judge  of  the  supreme  court,  to  whom  proper 
application  was  made,  lo  allow  the  writ.  But  it  is  contended  that  the 
section  of  the  Revised  Statutes,  already  referred  to,  restricts  the  jurisdic- 
tion of  the  chancellor  and  justices  of  the  supreme  court,  as  well  as  other 
officers  authorised  to  perform  the  duties  of  a  justice  of  the  supreme  court 
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at  chambers,  to  cases  arising  in  the  county  where  such  officer  resides.  By 
the  23d  section,  it  is  provided  that  the  application  may  be  made  to  the 
supreme  court  during  its  sitting,  or  to  the  chancellor,  or  any  of  the  justices 
of  (he  supreme  court,  or  any  officer  who  may  be  authorised  to  perform  the 
duties  of  a  j ustice  of  the  supreme  court  at  chambers,  being  or  residing  with- 
in the  county  where  the  prisoner  is  detained,  or  if  there  be  no  such  officer 
within  such  county,  or  if  he  be  absent,  or  for  any  cause  be  incapable  of 
acting,  or  have  refused  to  grant  such  writ,  then  to  some  such  officer  hav- 
ing such  authority  residing  in  any  adjoining  county. 

The  limitation  in  the  last  clause  of  this  section  was  a  new  provision  in- 
troduced by  the  revisers  into  the  habeas  corpus  act;  and  the  24th  section 
was  also  added,  for  the  purpose  of  carrying  out  this  new  provision.  There 
does  not  seem  to  have  been  any  iitention  on  the  part  of  the  revisers,  or 
the  legislature  that  enacted  the  Revised  Statutes,  to  limit  the  power  of 
the  chancellor  or  judges  of  the  supreme  court,  as  it  had  previously  existed. 
The  limitation  contained  in  the  words  "being  or  residing  within  the  county 
where  the  prisoner  is  detailed,"  seems  to  have  been  intended  to  apply  to 
the  last  preceding  class  of  officers  "  authorised  to  perform  the  duties  of  a 
justice  of  the  supreme  court,"  leaving  to  the  chancellor  and  justices  of  the 
supreme  court  the  same  unrestricted  jurisdiction  in  such  cases  as  they  had 
possessed  under  the  previously  existing  statutes. 

This  construction  of  the  statute  in  question  is  sustained  by  what  is  un- 
derstood to  have  been  the  uniform  practice  of  the  chancellor  and  justices 
of  the  supreme  court  since  it  was  enacted.  In  the  case  before  Justice 
Willard  already  referred  to,  that  justice  allowed  the  writ  returnable  before 
the  county  judge  of  Washington,  when,  if  the  construction  of  the  statute 
contended  for  by  the  Defendant  is  to  prevail,  he  should  have  dismissed  the 
application,  on  the  ground  that  there  was  an  officer  "  residing  within  the 
county  where  the  prisoner  was  detained,"  who  had  jurisdiction  of  the 
case.  It  is  manifest  that  the  proof  required  by  the  24th  section  of  the  act, 
could  not  have  been  produced  before  the  justice  to  give  him  jurisdiction. 
He  must  have  acted  upon  the  assumption  that  a  justice  of  the  supreme 
court  has  power  to  allow  a  writ  of  habeas  corpus,  in  whatever  part  of  the 
state  the  prisoner  may  be  detained. 

In  the  ca.*e  of  The  People  on  the  relation  of  Barry  vs.  Mercein,  the 
chancellor,  at  Saratoga  Springs,  allowed  a  writ  of  habeas  corpus  to  bring 
up  the  child  of  the  relator  from  the  city  of  New  York.  In  that  case  the 
chancellor  says,  (8  Paige,  55,)  "  It  is  not  material  to  inquire  whether  the 
chancellor,  in  allowing  the  writ  of  ;habeas  corpus,  acts  as  a  mere  commis- 
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sioner  under  the  statute,  or  as  a  court  proceeding  by  virtue  of  an  inherent 
power  derived  from  the  common  law,  but  regulated  in  the  exercise  of  that 
power,  by  the  special  provisions  of  the  Revised  Statutes  on  the  subject." 

At  the  time  the  chancellor  allowed  the  writ  in  that  case,  there  were 
officers  residing  in  the  city  of  New  York  authorised  to  perform  the  duties 
of  a  justice  of  the  supreme  court  at  chambers,  and  if  the  limitation  con- 
tained in  the  act  referred  to  is  applicable  to  the  chancellor  and  justices  of 
the  supreme  court,  as  well  as  officers  authorised  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers,  then  the  chancellor  had  no  author- 
ity to  allow  the  writ,  unless  by  virtue  of  the  "  inherent  power  of  the  court  of 
chancery  derived  from  the  common  law,"  to  which  the  chancellor  refers. 
If  therefore  the  construction  for  which  the  Defendant  contends,  had  been 
regarded  by  the  chancellor  as  the  true  meaning  of  the  act  in  question,  it 
would  have  been  material  for  him  to  inquire  whether  he  acted  as  a  mere 
commissioner  under  the  statute,  or  in  the  exercise  of  the  inherent  power 
of  the  court  of  chancery,  for  unless  such  inherent  power  could  be  shown 
to  exist,  the  chancellor  would  have  had  no  jurisdiction  in  the  case. 

These  views  seem  to  be  further  sustained  by  the  provisions  of  the  1st 
section  of  chapter  240  of  the  Session  Laws  of  1837,  authorising  the  chan- 
cellor and  any  justice  of  the  supreme  court,  to  whom  application  for  a 
writ  of  habeas  corpus  shall  be  made,  in  his  discretion,  to  make  such  wiit 
returnable  "  before  some  othsr  officer  authorised  to  issue  such  writ  in  the 
comity  where  the  prisoner  may  be  confined."  For  it  is  manifest  that  if  the 
chancellor  or  any  justice  of  the  supreme  court  is  bound  by  section  24  of 
the  habeas  corpus  act,  to  deny  the  application  when  the  proof  required  by 
that  section  is  not  produced,  the  provision  of  the  act  of  1837  referred  to, 
would  be  entirely  nugatory. 

Having  come  to  the  conclusion  that  a  justice  of  the  supreme  court  has 
power,  under  the  provisions  of  the  statute,  to  allow  this  writ,  notwith- 
standing there  may  be  an  officer  in  the  county  where  the  relator  is  alleged 
to  be  restrained  of  his  liberty,  authorised  to  exercise  the  same  power,  I 
have  not  thought  it  necessary  to  enquire  whether  an  "inherent  power" 
to  allow  the  writ  existed  in  the  court  of  chancery ;  or,  if  it  did,  whether 
under  the  provisions  of  the  new  constitution  and  the  judiciary  act,  such 
power  may  be  exercised  by  a  justice  of  the  supreme  court  at  chambers. 
In  the  case  of  The  People  vs.  Mercein,  already  referred  to,  the  chancellor 
says :  "  Were  it  necessary,  I  think  there  would  be  no  difficulty  in  shewing 
that  the  power  of  tho  chancellor  to  issue  a  habeas  corpus,  is  not  derived 
from  the  statute,  but  is  also  an  inherent  power  in  the  court,  derived  from 
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the  common  law."  I  may  arid,  that  were  it  necessary,  I  think  there  would 
be  no  difficulty  in  showing  that  whatever  inherent  power  existed  in  the 
court  of  chancery  under  the  late  constitution,  may  under  the  present  con- 
stitution and  laws  be  exercised  by  a  justice  of  the  supreme  court  at  cham- 
bers. 

With  this  view  of  the  case,  it  becomes  necessary  to  examine  the  grounds 
upon  which  the  Defendant  claims  the  services  of  the  relator,  and  of  course 
the  validity  of  the  indentures  of  apprenticeship,  upon  which  he  relies  to 
sustain  that  claim. 

It  is  provided  by  law,  that  infants,  if  males,  under  the  age  of  twenty- 
one  years,  and  if  females,  under  the  age  of  eighteen  years,  may  be  bound 
by  indenture,  of  their  own  free  will,  and  by  their  own  act,  with  the  con- 
sent of  thi'ir  father,  or  mother,  or  guardian,  or  testamentary  executors,  or 
where  there  is  no  such  parent  or  guardian,  then  with  the  consent  of  the 
overseers  of  the  poor,  or  tw.o  justices  of  the  peace,  or  any  county  judge. 
In  all  such  cases  the  infant  can  only  be  bound  by  himself  becoming  a 
party  to  the  deed.  The  father  himself  has  no  authority  under  the  statute, 
nor  even  at  common  law,  to  bind  his  infant  son  an  apprentice,  without 
the  free  will  and  act  of  the  child.  To  this  general  rule  there  is  one  ex- 
ception, and  but  one.  It  is  provided  by  statute,  (2  R.  S.,  155,  §  5.)  that 
"  the  county  superintendents  of  the  poor,  in  the  several  counties,  may  bind 
out  any  child  under  the  ages  above  specified,  who  shall  be  sent  to  any  county 
poor  house,  or  who  is,  or  shall  become  chargeable,  or  whose  parent  or  pa- 
rents are  or  shall  become  chargeable  to  such  county,  to  be  clerks,  appren- 
tices, or  servants,"  &c.,  which  binding  shall  be  as  effectual  as  if  such 
child  had  bound  himself  with  the  consent,  of  the  father. 

It  is  under  the  exercise  of  this  extraordinary  power  by  the  county  su- 
perintendents of  the  poor  for  the  county  of  Columbia,  that  the  defendant 
claims  the  right  to  the  custody  and  services  of  the  relator.  The  first  and 
most  important  question  which  arises  is,  whether  the  superintendents  of 
the  poor  ever  acquired  such  jurisdiction  over  the  person  of  the  relator,  as 
authorised  them  to  exercise  this  extraordinary  power.  The  statute  under 
which  they  assumed  to  act,  being  in  restraint  of  the  rights  of  personal 
liberty,  is  to  be  strictly  construed.  Nothing  is  to  be  taken  by  implication. 
It  is  not  pretended  that  at  the  time  the  indentures  were  executed,  the  re- 
lator, or  his  mother,  had  become  chargeable  to  the  county,  but  it  is  in- 
sisted that  the  relator  "  had  been  sent  to  the  county  poor  house."  Before 
the  superintendents  acquired  the  right  to  dispose  of  the  liberty  of  a  child 
during  his  minority,  under  this  clause  of  the  statute,  something  more  is 
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necessary  than  that  the  child  be  "sent  to  the  county  poor  house"  to  visit 
a  friend,  or  even  to  be  "  bound  out."  The  term  "  sent  to  tffe  county  poor 
house,"  has  reference  to  the  object  for  which  such  poor  house  was  erected, 
and  a  person  can  only  be  said  to  have  been  sent  there,  within  the  meaa- 
ing  of  the  statute,  when  he  is  sent  according  to  law,  and  for  the  purposes 
contemplated  by  the  law. 

By  the  39th  section  of  the  statute  relating  to  the  relief  and  support  of 
indigent  poor,  ( 1  R.  S.,  624,)  it  is  provided  that  "  when  any  person  shall 
apply  for  relief  to  any  overseer  of  the  poor  in  any  county  where  a  poor 
house  is  established,  such  overseer  shall  inquire  into  the  stale  and  circum- 
stances of  the  applicant.     If  it  shall  appear  that  the  applicant  is  in  such 
indigent  circumstances  as  to  require  permanent  relief  and  support,  the 
overseers  shall  by  a  written  order  cause  the  poor  person  to  be  removed  to 
the  county  poor  house,  to  be  relieved  and  provided  for,  as  the  necessities 
of  such  applicant  shall  require."     It  can  scarcely  be  necessary  to  do  more 
than  refer  to  this  statute,  to  show  that  the  relator  was  never  sent  to  the 
county  poor  house,  in  the  sense  in  which  that  expression  is  used  in  the 
statute  referred  to.     Did  he,  or  his  mother  for  him,  ever  apply  to  the  over- 
seer of  the  poor  for  relief?     Did  the  overseer  of  the  poor,  upon  inquiry 
into  the  state  and  circumstances  of  the  relator,  ever  adjudge  that  he  was 
in  such  indigent  circumstances  as  to  require  permanent  relief  and  support? 
Did  the  overseer  of  the  poor,  ever  by  his  written,  or  any  other  order,  or 
in  any  other  manner,  cause  the  relator  to  be  removed  to  the  county  poor 
house,  to  be  relieved  and  provided  for,  as  his  necessities  might  require  ? 
And  yet  all  this  must  have  been  done  before  the  relator  can  be  said  to 
have  been  sent  to  the  county  poor  house,  so  as  to  authorise  the  superin- 
tendent to  "  bind  him  out."     So  far  from  this  being  the  case,  it  is  not 
pretended  that  any  application  for  relief  was  ever  made  to  the  overseer 
of  the  poor,  or  that  any  examination  into  the  state  and  circumstances  of 
the  relator  was  ever  made  by  him,  or  that  he  ever  caused  the  relator  to  be 
removed  to  the  county  poor  house  to  be  provided  for,  and  relieved  as  his 
necessities  might  require.     Nothing  was  done  to  clothe  the  superintend- 
ents with  the  extraordinary  power  which  they  assumed  to  exercise,  ex- 
cept that  the  overseer  of  the  poor,  at  the  instance  of  the  mother,  took  the 
child  to  the  superintendents,  and  requested  them  to  bind  him  to  the  De- 
fendant.    The  statute  which  confers  this  power,  cannot  so  easily  be  satis- 
fied, and  I  must  therefore  hold  that  the  indentures  set  forth  in  the  Defend- 
ant's return  to  the  writ,  in  this  case  are  void,  for  want  of  authority  in  the 
county  superintendents  to  execute  them. 
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Various  objections  were  made  by  the  counsel  for  the  relator  to  the  form 
of  the  indentures.  It  is  provided  by  law  that  "  no  indenture  or  contract 
for  the  service  of  any  apprentice,  shall  be  valid  as  against  the  person 
whose  services  may  be  claimed,  unless  made  in  the  manner  prescribed  by 
law."  I  am  inclined  to  think  the  indentures  fatally  defective  in  this  re- 
spect, but  the  conclusion  at  which  I  have  arrived,  renders  it  unnecessary 
that  I  should  decide  these  questions.  An  order  must  be  made  for  the  dis- 
charge of  the  relator. 


HARP  vs.  BULL. 

Plaintiff  may  have  leave  to  withdraw  a  joinder  in  demurrer,  and  after  service  amend 
his  declaration  on  payment  of  costs. 

It  seems  that  this  case  decides  a  new  point;  whether  a  joinder  in  demurrer  can  be  with- 
drawn, and  an  amendment  to  the  declaration  made,  after  service  of  demurrer  and 
joinder,  on  special  motion. 

April  Special  Term,  1847.  Motion  by  Plaintiff  for  leave  to  withdraw 
a  joinder  in  demurrer,  and  to  amend  declaration. — This  was  an  action  for 
breach  of  marriage  promise,  commenced  by  capias.  The  declaration  con- 
tained four  counts.  The  second  count  was  in  substance  as  follows : 

"And  whereas  also  heretofore  to  wit,  on  the  1st  day  of  May,  one  thou- 
sand eight  hundred  and  forty-six,  at  Lenox,  in  said  county,  in  considera- 
tion that  the  said  Plaintiff,  being  then  and  there  unmarried,  at  the  like 
special  instance  and  request  of  the  said  Defendant,  had  then  and  there 
undertaken  and  faithfully  promised  the  said  Defendant  to  marry  him,  the 
said  Defendant ;  he,  the  said  Defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  Plaintiff  to  marry  her,  the  said  Plaintiff,  in  a 
reasonable  time,  then  next  following.  And  the  said  Plaintiff  avers  that 
she  confiding  in  the  said  last  mentioned  promise  and  undertaking  of  the 
said  Defendant,  hath  always  hitherto  remained  and  continued,  and  still  is 
sole  and  unmarried,  and  hath  been  for  and  during  all  the  time  last  afore- 
said, and  still  is  ready  and  willing  to  marry  the  said  Defendant,  to  wit,  at 
Lenox  aforesaid.  And  although  a  reasonable  time  for  the  said  Defendant 
to  marry  her,  the  said  Plaintiff,  hath  elapsed,  since  the  making  of  the  said 
last  mentioned  promise  and  undertaking  of  the  said  Defendant ;  yet  the 
said  Defendant  not  regarding  his  said  last  mentioned  promise  and  under- 
taking, &c.,  did  not  or  would  within  such  reasonable  time  as  aforesaid, 
or  at  any  time  afterwards,  marry  her,  the  said  plaintiff,  but  hath  neglected 
and  refused  so  to  do,  to  wit,  at  Lenox  aforesaid,  in  the  county  aforesaid." 
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To  which  count  the  Defendant's  attorney  demurred,  and  specified  the 
following  causes  of  demurrer. 

1st.  "  The  said  second  count  contains  no  averment  of  notice  to  the  said 
Defendant ;  that  she  the  said  Plaintiff  was  ready  and  willing  to  marry  him. 

2d.  The  said  count  contains  no  averment  of  any  special  request  made 
by  the  said  Plaintiff  to  the  said  Defendant;  that  he  the  said  Defendant 
should  marry  her  the  said  Plaintiff. 

3d.  The  said  count  contains  no  sufficient  statement  of  a  special  refusal 
on  the  part  of  the  Defendant  to  marry  the  Plaintiff. 

4th.  The  said  count  is  defective  in  this;  that  it  does  not  state  with  suf- 
ficient certainty  of  time  and  place,  the  special  request  made  by  the  De- 
fendant to  marry,  and  the  refusal  of  the  Defendant  to  marry  the  Plaintiff. 

bth.  That  the  refusal  of  the  Defendant  to  marry  the  Plaintiff  is  not  al- 
leged in  the  said  count  with  a  proper  degree  of  certainty  as  to  time  and 
place,  &c. 

6th.  That  the  breach  of  the  promise  to  marry,  as  the  same  is  set  forth  in 
the  said  count,  is  not  sufficiently  alleged  and  stated,  and  that  the  said 
count  is  in  other  respects  uncertain,  informal  and  insufficient. 

7th.  That  the  said  second  count  shows  no  good  and  sufficient  cause  of 
action  against  the  said  defendant." 

Plaintiff's  attorney  joined  in  demurrer,  and  afterwards  became  satisfied 
that  the  second  count  in  the  declaration  was  defective,  applied  to  Defend- 
ant's attorney  for  leave  to  withdraw  the  joinder  in  demurrer,  and  to  amend 
the  second  count  in  the  declaration,  and  offered  to  pay  Defendant's  attor- 
ney the  costs  of  ihe  demurrer,  or  such  reasonable  sum  as  might  be  agreed 
upon;  to  which  proposition  and  offer  Defendant's  attorney  declined  to  ac- 
cede, unless  Plaintiff's  attorney  would  amend  his  replications  to  Defend- 
ant's special  pleas,  to  the  1st,  3d,  and  4lh  counts  of  the  declaration,  so  as 
to  take  issue  upon  the  matters  alleged  in  the  pleas;  Defendant's  attorney 
supposing  the  replications  defective  in  that  respect.  Plaintiff's  attorney 
not  consenting  to  the  conditions  proposed  by  Defendant's  attorney,  served 
the  papers  for  this  motion. 

N.  F.  GRAVES,  Pl/s  Counsel.  B.  F.  CHAPMAN,  Plffs  Atty. 

J.  H.  COLLIER,  Defts  Counsel.          J.  G.  STOWER,  Defls  Atty. 

BHONSON,  Chief  Justice. — Allowed  the  Plaintiff  to  withdraw  the  joinder 
in  demurrer,  and  amend  the  second  count  in  the  declaration,  on  payment 
of  costs  of  demurrer  to  be  taxed.  Defendant  to  have  twenty  days  to  de- 
mur to  the  replications,  and  Plaintiff  twenty  days  to  amend. 
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GALE  vs.  HOYSKADT. 

Where  a  new  trial  is  granted  to  the  Plaintiff  by  a  circuit  judse,  and  he  neglects  to  en- 
ter the  rule  in  season  to  notice  the  cause  for  the  next  circuit,  the  Defendant  may  en- 
ter  such  rule,  and  give  the  Plaintiff  notice  thereof,  and  if  he  then  neglects  to  notice 
the  cause,  (where  there  is  time,)  the  Defendant  may  move  for  judgment  as  in  case 
of  non  suit. 

Such  motion  may  be  made  in  an  action  of  replevin. 

JJpril  Special  Term,  1847.  Motion  by  Defendant  for  judgment  as  in 
case  of  non-suit. — This  was  an  action  of  replevin  in  the  detinet.  Plea, 
general  issue,  and  notice  special  matter.  The  cause  was  tried  in  Septem- 
ber, 1844,  at  Columbia  circuit,  and  verdict  rendered  for  Defendant,  which 
was  subsequently  set  aside.  (See  1  Howard's  Pr.  Rep.,  72.)  The  cause 
was  tried  a  second^  time  at  Columbia  circuit,  before  J.  W.  Edmonds,  cir- 
cuit judge,  and  verdict  rendered  for  Defendant.  Upon  the  last  trial,  a  wit- 
ness by  the  name  of  Van  Slyck  was  offered  by  Plaintiff,  and  rejected  by 
the  circuit  judge ;  to  his  decision  Plaintiff  excepted.  The  bill  of  excep- 
tions was  subsequently  brought  to  a  hearing  before  A.  J.  Parker,  circuit 
judge,  who  decided  that  the  witness  Van  Slyck  was  erroneously  excluded, 
and  granted  a  new  trial.  Defendant  showed  on  the  hearing  of  the  bill  of 
exceptions,  that  Van  Slyck  the  proposed  witness  died,  during  the  time 
intervening  the  circuit,  and  the  hearing  of  the  bill  of  exceptions.  The 
circuit  judge  decided  it  made  no  difference,  in  regard  to  granting  a  new 
trial  in  the  case,  inasmuch  as  it  was  a  bill  of  exceptions,  and  not  a  case. 
Plaintiff  did  not  enter  the  rule  for  a  new  trial  in  time  to  notice  the  cause 
for  the  next  circuit,  after  the  circuit  judge's  decision.  The  defendant  filed 
a  copy  of  the  circuit  judge's  opinion,  and  entered  a  rule  for  new  trial  in 
the  common  rule  book,  and  served  notice  thereof  on  Plaintiff's  attorney, 
in  season  ibr  him  to  notice  the  cause  for  the  circuit.  Plaintiff's  attorney 
did  not  notice  the  cause;  and  after  the  circuit  had  passed,  Defendant  made 
this  motion. 

Plaintiff's  counsel  insisted  that  Defendant  had  no  authoritv  or  rio-ht  to 
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enter  the  rule  for  new  trial ;  it  was  a  decision  for  the  benefit  of  the  Plain- 
tiff, and  he  had  a  right  to  it,  and  an  exclusive  right  to  enter  the  rule  un- 
der and  in  conformity  to  it;  that  if  the  Defendant  wished  to  expedite 
the  Plaintiff,  he  should  have  given  notice;  and  if  the  Plaintiff  did  not  file 
the  decision,  and  enter  the  rule,  the  Defendant  would  be  entitled  to 
relief.  That  Defendant  had  not  entered  the  rule  in  conformity  to  the  de- 
cision; the  decision  granted  a  new  trial,  costs  to  abide  event;  the  rule  as 
entered  by  Defendant  was  a  new  trial  granted  merely. 
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G.  W.  BULKLEY,  Defts  Counsel.     G.  W.  BULKLEY,  Defts  Atty. 

J.  H.  REYNOLDS,  Plffs  Counsel.  J.  H.  REYNOLDS,  Piffs  Ally. 
BRONSON,  Chief  Justice. — Granted  the  motion  unless  Plaintiff  stipulated; 
costs  of  motion  to  abide  event  in  case  of  stipulation:  and  held,  that  the 
rule  granting  a  new  trial  was  for  the  benefit  of  the  Plaintiff,  and  he  was 
bound  to  take  notice  of  the  decision  of  the  circuit  judge;  and  if  he  neg- 
lected to  enter  the  rule,  the  Defendant  might  enter  it  for  him,  and  then 
give  notice  and  proceed  under  it. 
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WM.  W.  PULVER  vs.  WARDEN  HISERODT. 

On  molion  Tor  the  first  time  to  put  off  the  trial  of  a  cause  at  the  circuit  where  there 
are  no  circumstances  of  suspicion,  the  common  affidavit  is  sufficient,  and  the  Defend- 
ant cannot  be  required  to  state  what  he  expects  to  prove  by  the  absent  witness.  (5 
Cow.,  15;  6  id  ,  577;  7  id.,  3S3;  3  Hill,  323.) 

On  a  second  motion  to  put  off  the  trial  at  a  subsequent  circuit,  on  account  of  the  ab- 
sence of  another  witness  who  is  material,  where  there  is  a  plain  case  made  out,  and 
there  is  nothing  to  induce  the  belief  that  the  motion  is  merely  for  delay;  the  common 
affidavit  is  sufficient,  and  the  Defendant  will  not  be  required  to  state  what  he  expects 
to  prove  by  such  witness,  and  especially  where  it  appears  that  the  cause  was  not 
reached  on  the  calendar  at  the  first  circuital  which  Defendant  put  it  off,  on  account 
of  the  absence  of  a  different  witness. 

It  is  settled  that  decisions  at  the  circuit  upon  such  questions,  may  be  reviewed  in  this 
court. 

April  Special  Term,  1847.  Motion  by  Defendant  to  set  aside  verdict 
and  subsequent  proceedings. — This  motion  was  made  on  the  ground  that 
the  circuit  judge  before  whom  the  cause  was  tried,  erroneously  refused  to 
put  off  the  trial  for  the  circuit,  upon  the  Defendant's  application  ;  who  al- 
leged the  absence  of  a  material  witness,  which  was  necessary  for  him  on 
the  trial.  The  cause  was  noticed  for  trial,  and  put  upon  the  calendar  for 
the  Dutchess  circuit,  held  on  the  16th  of  November  last.  There  was  also 
noticed  for  trial  at  the  same  time  and  place  another  cause,  wherein  Esther 
Pulver  was  Plaintiff  against  the  same  Defendant. 

Defendant's  counsel  read  an  affidavit  showing  that  one  Amanda  Finch, 
of  Pine  Plains,  Dutchess  county,  was  a  material  witness  for  him,  and  that 
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she  was  not  in  this  state,  but  had  been  found  in  the  state  of  Connecticut, 
and  duly  subpoenaed  by  Defendant  according  to  the  laws  of  this  state.  It 
appeared  that  both  of  the  causes  had  been  put  off  by  Defendant,  at  the 
previous  March  circuit,  on  account  of  the  absence  of  another  witness,  and 
that  Amanda  Finch  was  in  attendance  as  a  witness  at  the  circuit;  and 
that  ne.ther  of  the  causes  were  reached  at  the  March  circuit. 

The  circuit  judge  refused  to  put  off  the  trial  of  either  of  the  causes,  un- 
less the  Defendant  would  state  in  his  affidavit  what  he  expected  to  prove 
by  the  witness,  Amanda  Finch.  This  the  Defendant  declined  to  do ;  and 
on  Plaintiff's  motion  this  cause  was  tried,  under  objection  of  Defendant's 
counsel,  who  did  not  defend;  and  a  verdict  of  $5,000  rendered  in  favor  of 
the  Plaintiff. 

In  opposition  to  this  motion,  it  was  insisted,  from  the  facts  disclosed  in 
the  Plaintiff's  papers,  that  there  would  be  danger  of  losing  the  judgment, 
if  a  new  trial  was  granted. 

K.  MILLER,  Lefts  Counsel.  JOHN  W.  BROWN,  Defls  Atty. 

A.  TABER,  Plffs  Counsel.  WILLIAM  ENO,  Plffs  Jitty. 

BRONSON,  Chief  Justice. — On  motion  for  the  first  time  to  put  off  the  trial 
of  a  cause  where  there  are  no  circumstances  of  suspicion,  the  common  af- 
fidavit is  sufficient,  and  the  Defendant  cannot  be  required  to  state  what 
he  expects  to  prove  by  the  absent  witness.  (Ogden  vs.  Payne,  5  Cow., 
15;  Hooker  vs.  Rogers,  6  id.,  577;  The  People  vs.  Vermilyea,  7  id.,  383; 
Onderdon/c  vs.  Rantlett,  3  Hill,  323.)  Although  the  Defendant  had 
moved  to  put  off  the  trial  in  March,  that  cannot  properly  be  taken  into 
the  account,  for  the  reason  that  the  cause  was  not  reached,  and  could  not 
have  been  tried  at  that  circuit,  if  no  application  for  a  postponement  had 
been  made.  A  plain  rase  was  made  out  for  putting  off  the  trial  at  the 
November  circuit,  unless  there  was  something  to  induce  the  belief  that 
the  motion  was  intended  merely  for  delay.  I  have  been  unable  to  discover 
any  just  ground  for  saying  that  the  application  was  not  made  in  perfect 
good  faith.  The  Defendant  had  taken  all  proper  means  to  secure  the  at- 
tendance of  the  witness,  who  for  some  unexplained  reason  had  left  the 
state  just  before  the  circuit,  and  probably  for  the  very  purpose  of  getting 
beyond  the  reach  of  a  subpccna.  She  had  been  subpoenaed  by  the  De- 
fendant, and  had  attended  the  previous  March  circuit,  and  there  was  no 
just  ground  for  doubt,  that  she  was  regarded  by  him  as  a  material  and  ne- 
cessary witness. 

The  fact  that  the  Defendant  had  moved  to  put  off  the  trial  in  March, 
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on  account  of  the  absence  of  Vandewater,  proved  nothing  against  his  ap- 
plication in  November,  on  account  of  the  absence  of  another  witness.  There 
was  nothing  to  show  that  all  the  Defendant  had  sworn  al.out  Vandewater 
was  not  strictly  true;  and  if  the  Defendant  had  riot  taken  all  the  proper 
measures  for  obtaining  his  testimony,  by  commission  or  otherwise,  for  ihe 
November  circuit,  that  was  not  a  sufficient  reason  for  compelling  him  to 
go  to  trial  in  the  absence  of  another  material  witness. 

Although  the  Plaintiff  swore  to  his  belief  that  the  Defendant  was  "put- 
ting all  his  property  out  of  his  hands,"  that  was  not  a  sufficient  reason  for 
refusing  to  postpone  the  trial ;  nor  was  there  any  thing  in  the  nature  of 
the  action  which  should  deprive  the  Defendant  of  a  fair  and  reasonable 
opportunity  to  be  heard  in  his  defence. 

It  would  perhaps  have  been  as  well  if  questions  of  thit=  kind  had  been 
left  to  the  discretion  of  the  judge  who  holds  the  circuit,  without  any  re- 
view ;  but  it  is  settled  that  decisions  at  the  circuit  upon  such  questions 
may  be  reviewed ;  and  if  we  follow  the  adjudged  cases,  this  verdict  can- 
not stand. 

Verdict  and  subsequent  proceedings  set  aside,  and  a  new  trial  granted, 
on  payment  by  the  Defendant  of  the  costs  of  that  circuit,  up  to  the  time 
thai  the  circuit  judge  finally  refused  to  put  off  the  trial  of  the  cause. 


DECISIONS 

UNDER   THE 

NEW  ORGANIZATION  OF  THE  JUDICIAEY. 


STILES  vs.  FISHER. 

Costs  of  a  motion  are  in  the  discretion  of  the  court.  Jin  absolute  right  to  ten  dollarg 
costs  of  a  motion,  does  not  accrue,  of  course,  on  the  service  of  motion  papers. 

Where  Defendant  served  motion  papers,  and  the  Plaintiff  immediately  offered  to  pay 
him  five  dollars  costs,  and  grant  him  the  benefit  of  his  motion;  held,  on  the  decision 
of  the  motion,  that  the  costs  abide  the  event. 

September  Special  Term,  1847.  Albany  County.  An  order  to  hold 
the  Defendant  to  bail  was  granted  in  this  cause  in  June  last,  by  a  supreme 
court  commissioner. 

This  motion  was  made  by  Defendant  to  set  aside  that  order,  on  the 
ground  that  the  affidavit  upon  which  it  was  founded,  was  insufficient. 
After  the  papers  for  the  motion  were  served,  the  Plaintiff's  attorney  served 
upon  the  Defendant's  attorney  a  stipulation  waiving  the  effect  of  the  or- 
der to  hold  to  bail,  and  consenting  that  the  Defendant  be  discharged  from 
his  arrest  upon  filing  common  bail,  and  offered  to  pay  the  Defendant's  at- 
torney five  dollars  for  the  costs  of  preparing  papers  for  the  motion. 

R.  W.  PECKHAM,  for  Deft. 
A.  J.  COLVIN,  for  PI/. 

HARRIS,  Justice. — The  only  question  between  the  parties  upon  this  mo- 
tion, relates  to  the  costs  of  the  motion;  the  Plaintiff  having  by  his  stipula- 
tion given  to  the  Defendant  substantially  the  benefit  of  his  motion.  It  is 
not  usual  in  vacating  an  order  made  by  an  officer  having  competent  au- 
thority to  award  costs;  but  the  case  of  an  order  to  hold  to  bail  made  upon 
an  insufficient  affidavit,  seems  to  have  been  an  exreption  to  this  rule.  In 
this  case,  the  affidavit  upon  which  the  order  was  founded,  was  clearly  in- 
sufficient, and  in  setting  aside  that  order,  the  Defendant  would  have  been 
entitled  according  to  the  practice  of  the  court,  to  the  costs  of  his  motion. 
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I  cannot,  however,  agree  with  the  counsel  for  the  Defendant ;  that  when 
the  papers  for  the  motion  were  served,  an  absolute  right  to  ten  dollars 
costs  had  accrued.  On  the  contrary,  it  is  a  matter  entirely  in  the  discretion 
of  the  court;  a  discretion,  it  is  true,  which  is  not  to  be  exercised  arbitra- 
rily, but  in  reference  to  the  justice  of  the  case,  and  what  has  been  the. 
usage  of  the  court  in  similar  cases.  But  in  determining  the  question,  the 
court  may,  I  think,  very  properly  take  into  consideration  the  fact  that  when 
the  papers  for  the  motion  were  served,  the  attorney  making  the  motion 
was  offered  the  full  benefit  of  his  motion,  and  a  sum  for  costs,  which  would 
be  a  fair  compensation  for  making  out  the  papers  for  the  motion. 

This  motion  in  fact  is  made  to  obtain  five  dollars  additional  costs  for 
making  it.  The  ten  dollars  allowed  for  the  costs  of  a  motion,  is  intended 
as  a  compensation  as  well  for  the  counsel  fee  for  making  the  motion,  as 
for  preparing  the  papers  upon  which  the  motion  is  founded ;  and  it  is  but 
analogous  to  the  practice  of  the  court  in  other  cases,  to  deny  a  party  costs 
to  which  he  might  otherwise  be  entitled,  when  it  appears  that  the  object 
of  the  motion  is  merely  to  obtain  costs.  I  do  not  say  that  in  every  case 
the  costs  of  a  motion  should  be  refused,  when  the  party  moving  has  been 
offered  a  reasonable  amount  for  the  expense  incurred  by  him  in  preparing 
for  the  motion.  All  I  mean  to  say  is,  that  this  is  a  circumstance  which  is 
entitled  to  its  influence  in  directing  the  discretion  of  the  court  in  awarding 
costs.  I  think  the  proper  disposition  of  this  motion  is  to  allow  the  costs 
to  abide  the  event  of  the  suit. 


J.  B.  KNAPP  vs.  PULTS. 
M.  E.  KNAPP  vs.  The  Same. 

A  declaration  in  ejectment,  held,  not  to  be  process  within  the  term  "  process,"  as  used 
in  the  57th  section  of  the  Judiciary  Act;  which  declaies  ''  every  court  of  record  shall 
always  be  open  for  the  issuing  and  return  of  process." 

It  cannot  be  filed  in  vacation,  by  virtue  of  the  above  section. 

It  seems  that  the  notice  subjoined  to  a  declaration  in  ejectment,  should  specify  some  day 
in  the  next  general  term  of  the  court,  to  be  held  in  the  county  in  which  the  declara- 
tion is  to  be  filed;  or  perhaps  the  requirements  of  the  statute  would  be  satisfied  (un- 
der the  present  judiciary  system,)  to  name  a  day  in  the  next  special  term  to  be  held 
in  the  county. 

On  th»  28th  day  of  July,  1847,  a  copy  declaration  in  each  of  the  causes 
was  served  on  the  Defendant,  with  a  notice  that  the  declaration  would  be 
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filed  in  the  Rensselaer  clerk's  office  on  the  next  day,  and  the  usual  rule 
to  plead  in  twenty  days  would  be  entered.  On  the  day  mentioned  in  the 
notice,  the  declaration,  notice,  and  proof  of  service  was  filed,  and  a  rule  to 
plead  entered  in  each  cause. 

The  Defendant  moved  to  set  aside  the  declaration  and  all  subsequent 
proceedings,  on  the  ground  that  the  day  specified  in  the  notice  subjoined 
to  the  declaration,  was  not  a  day  in  any  term  of  the  court. 

J.  ROMEYN,  for  Deft. 
C.  STEVENS,  for  Plff. 

HARRIS,  Justice. — The  action  of  ejectment  can  only  be  commenced  by 
declaration.  (2  R.  S.,304,  §  5.)  To  such  declaration  there  must  be  sub- 
joined a  notice  in  writing,  notifying  the  Defendant  that  on  some  day  in 
the  then  present  term,  if  the  declaration  be  served  during  a  term  of  the 
court,  or  if  not,  on  some  day  in  the  then  next  term  the  declaration  will  be 
filed,  and  a  rule  entered,  requiring  the  Defendant  to  appear  and  plead. 

It  would  not  be  easy  to  assign  any  satisfactory  reason  why  a  declara- 
tion in  ejectment,  any  more  than  any  other  declaration,  should  be  filed  in 
term  only :  or  why  a  rule  to  plead  to  such  declaration  might  not  be  en- 
tered in  vacation,  as  well  as  any  other  rule  to  plead.  But  such  is  the 
provision  of  the  statute;  (2  R.  S.,  305,  §  12,)  a  declaration  in  ejectment 
can  only  be  filed,  and  the  rule  to  plead  to  such  declaration  can  only  be  en- 
tered in  term ;  and  the  declarations  in  these  causes  not  having  been  filed,  or 
the  rules  to  plead  entered  during  any  term  of  the  court,  the  proceedings  are 
irregular,  unless  the  requirement  of  the  statute  has  been  dispensed  with  by 
some  provision  in  the  act  organizing  the  present  judiciary  system.  The 
counsel  for  the  Plaintiffs  contends  that  this  provision  is  found  in  the  57th 
section  of  the  Judiciary  Act,  in  which  it  is  declared  that  "  every  court  of 
record  shall  always  be  open  for  the  issuing  and  return  of  process." 

It  is  true,  that  a  declaration  by  which  a  suit  is  commenced,  has  some- 
times been  said  to  be  in  the  nature  of  process.  (Roth  vs.  Way,  2  Hill, 
385;  Borst  vs.  Griffin,  5  Wend.,  84.)  It  is  so  because  it  is  made  by  sta- 
tute, the  substitute  for  process  in  bringing  the  Defendant  into  court.  In 
no  other  sense  can  a  declaration  be  regarded  as  even  in  the  nature  of  pro- 
cess, as  its  name  imports ;  process  is  something  issuing  out  of,  and  return- 
able to  the  court;  it  is  generally,  if  not  always,  synonymous  with  writs; 
it  is  to  be  issued  in  the  name  of  the  people ;  it  is  tested ;  it  bears  the  seal 
of  the  court ;  it  is  made  returnable  to  the  court  at  a  specified  time.  The 
language  of  the  section  of  the  Judiciary  Act  relied  upon  by  the  Pfeintiffs, 
renders  it  quite  evident  that  the  legislature  did  not  intend  to  include  de- 
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clarations,  within  the  term  process  as  used  in  that  section.  It  speaks  of 
the  time  when,  and  in  whose  name  process  may  be  tested.  It  provides 
when,  and  how  it  shall  be  returnable,  not  only  in  the  section  referred  to, 
but  throughout  the  Judiciary  Act ;  the  term  process  is  evidently  intended 
to  embrace  the  various  writs  issuing  out  of  the  courts,  and  nothino-  else. 

O  f  O 

The  Plaintiffs'  practice  therefore  cannot  be  upheld  by  any  thing  contained 
in  the  JucKciary  Act. 

It  is  not  necessary  to  determine  upon  the  decision  of  these  motions, 
where  the  Plaintiffs  should  have  filed  their  declarations,  and  entered  their 
rules  to  plead.  It  is  admitted  that  the  present  judiciary  system  is  so  dif- 
ferent in  many  respects  from  that  which  existed  when  the  Revised  Sta- 
tutes  were  adopted,  that  it  is  not  easy  in  all  cases  to  adapt  their  provisions 
to  the  new  system.  It  is,  however,  safe  to  say,  that  the  requirements  of 
the  statute  in  relation  to  the  commencement  of  the  action  of  ejectment, 
would  be  satisfied,  by  specifying  in  the  notice  to  be  subjoined  to  the  de- 
claration, some  day  in  the  next  general  term  of  the  court  to  be  held  in  the 
county  in  which  the  declaration  is  to  be  filed.  I  am  inclined  to  think  this 
is  the  only  way  in  which  the  requirements  of  the  statute  can  be  satisfied, 
though  I  am  not  prepared  to  say  that  it  may  not  be  sufficient  to  name  a 
day  in  the  next  special  term  to  be  held  in  the  county. 

The  Plaintiffs'  declarations,  and  all  other  proceedings  in  these  suits, 
must  be  set  aside ;  but  as  the  questions  are  new,  and  not  free  from  diffi- 
culty, the  Plaintiffs  ought  not  to  be  charged  with  the  costs  of  the  motions. 


CLINTON  &  O'DONNELL  vs.  KING. 

In  an  action  of  replevin,  where  the  sheriff  took  the  propery  described  in  the  writ,  and 
delivered  it  to  the  Plaintiff,  without  serving  the  Defendant  with  summons;  held,  that 
the  Defendant  had  a  right  at  once  to  give  notice  of  his  appearance,  and  except  to* 
the  bail. 

It  is  no  answer  to  a  motion  by  Defendant  for  judgment  of  discontinuance  in  such  en- 
action, that  he  had  never  been  served  with  summons,  and  therefore  had  no  right  to 
appear  and  except  to  the  bail;  he  had  a  right  at  once  to  give  notice  of  his  appear- 
ance, in  order  that  he  might,  if  entitled  thereto,  procure  a  return  of  the  property. 

The  Defendant  moved  for  judgment  of  discontinuance  in  an  action  of 
replevin.  The  Defendant  having  appeared  within  the  time  prescribed  by 
law,  excepted  to  the  sufficiency  of  the  sureties  taken  by  the  sheriff,  upon 
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the  receipt  of  the  writ.  The  sureties  had  not  justified,  nor  had  any  new 
bond  been  executed. 

It  appeared  that  the  property  described  in  the  writ  was  taken  by  the 
sheriff  and  delivered  to  the  Plaintiff. 

The  Plaintiffs  opposed  the  motion,  on  the  ground  that  the  Defendant 
was  not  served  with  a  summons,  and  therefore  insisted  that  he  had  no  right 
to  appear  and  except  to  the  bail. 

P.  CAGGER,  for  Deft. 
S.  F.  HIGGINS,  for  Plffs. 

HARRIS.  Justice. — The  sheriff  having  proceeded  so  far  in  the  execution 
of  the  writ  of  replevin,  as  to  take  the  property  and  deliver  it  to  the  Plain- 
tiffs, the  Defendant  was  not  bound  to  wait  until  he  should  be  served  with 
a  summons  before  he  should  appear  in  the  suit.  He  had  a  right  at  once 
to  give  notice  of  his  appearance,  in  order  that  he  might,  if  entitled  thereto, 
procure  a  return  of  the  property.  It  is  no  answer  to  the  default  of  the 
Plaintiffs  for  not  having  their  sureties  justify  or  giving  a  new  bond  within 
the  time  allowed  for  that  purpose,  after  notice  of  exception,  that  the  sheriff 
had  omitted  to  serve  the  Defendant  with  a  summons  at  the  commencement 
of  the  suit.  The  Defendant  himself,  after  having  appeared  in  the  cause, 
would  have  no  right  to  take  the  objection. 

The  motion  is  granted,  unless  within  twenty  days  the  Plaintiffs  cause 
their  sureties  to  justify  or  file  a  new  bond,  as  provided  by  law  in  such  cases, 
and  pay  the  costs  of  this  motion. 


The  People  ex  rel.  VAN  VALKENBURGH  vs.  SAGE,  MESICK  &  SMITH, 
Commissioners  of  Highways,  £c. 

A  commissioner  of  highways  elect,  cannot  be  substituted  as  successor  in  office  to  pro- 
ceedings had  asaiust  his  predecessor  by  mandamus.  The  former  commissioners 
having  made  a  return  to  the  writ  of  mandamus,  which  had  been  pleaded  to  by  the 
relator. 

A  proceeding  by  mandamus  against  certain  officers,  is  not  such  an  action  as  is  contem- 
plated in  the  Revised  Statutes,  ('2  R.  S.,  474,)  where  the  court  is  required  to  substi- 
tule  the  name  of  the  successors  in  oliicc,  upon  the  application  of  such  successors,  or 
of  the  adverse  party. 

In  December,  1845,  an  alternative  mandamus  was  issued  and  served  up- 
on the  Defendants,  commanding  them  to  do  certain  things  specified  in  the 
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writ,  in  relation  to  the  alteration  of  a  highway  in  the  town  of  Schodack, 
or  show  cause,  &c.  To  this  writ,  the  Defendants,  Sage  &  Mesick,  in 
March,  1846,  made  a  return,  in  which  the  other  Defendant,  Smith,  refused 
to  join.  The  relator  pleaded  to  the  return,  taking  issue  upon  some  of  the 
facts  stated  therein.  In  the  spring  of  1846,  John  Mynderse  and  George 
\V.  Stewart  were  elected  commissioners  in  the  place  of  Sage  &  Smith, 
and  in  May,  1847,  Barent  J.  Van  Hoesen  was  elected  in  the  place  of 
Stewart.  The  issue  upon  the  return  was  noticed  for  trial  at  the  the  Rens- 
selaer  circuit.  Van  Hoesen  now  moves  to  have  his  name  substituted  as 
a  Defendant,  in  the  place  of  Sage. 

J.  H.  REYNOLDS,  for  Defts. 
S.  STEVENS,  for  Relator. 

HARKIS,  Justice. — It  is  provided  by  the  Revised  Statutes,  (2  R.  S.,  474, 
§  96,)  that  actions  against  certain  officers,  and  among  others,  commission- 
ers of  highways,  shall  be  brought  against  such  officers  individually,  spe- 
cifying their  name  of  office ;  and  in  a  sub-sequent  section  it  is  further  pro- 
vided, that  in  case  of  the  expiration  of  the  term  of  office  of  such  officers, 
the  court  in  which  any  such  action  shall  be  pending,  shall  substitute  the 
name  of  the  successors  in  such  office,  upon  the  application  of  such  suc- 
cessors, or  of  the  adverse  party.  The  motion  is  founded  upon  this  provi- 
sion of  the  statute.  The  relator  resists  the  motion,  upon  the  ground  that 
the  proceeding  by  mandamus  is  not  such  an  action  as  is  contemplated  in 
the  statute  referred  to,  and  upon  the  further  ground  that  if  this  be  such  an 
action,  the  motion  should  be  to  substitute  all  the  present  commissioners  in 
the  place  of  those  whom  the  writ  was  served,  and  not  one  merely. 

Is  the  proceeding  by  mandamus  to  be  regarded  as  an  action  ?  If  it  is, 
the  statute  is  imperative  that  the  names  of  the  successors  to  the  Defend- 
ants shall  upon  the  application  of  such  successors  be  substituted.  The 
term  "  action  "  means  a  legal  demand  of  one's  right,  or  as  it  has  been 
defined,  it  is  "  the  right  of  prosecuting  to  judgment  for  what  is  due  to 
one's  self."  The  party  complaining  commences  his  action  in  his  own 
name,  and  as  a  matter  of  right;  but  the  writ  of  mandamus  is  only  issued 
in  the  name  of  the  people.  It  may  be  granted  or  withheld  in  the  discre- 
tion of  the  court.  Before  a  party  is  entitled  to  have  it  granted,  he  must 
show  not  only  that  he  has  a  specific  legal  right  to  have  the  thing  asked 
for  done,  but  also  that  he  is  without  a  specific  legal  remedy.  The  object 
of  the  writ  is  to  prevent  a  failure  of  justice,  and  it  is  the  want  of  any  other 
legal  remedy  to  enforce  a  duty  that  gives  the  court  jurisdiction  to  grant 
the  writ.  If  any  effectual  relief  can  be  obtained  by  an  action  at  law,  this 
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writ  is  never  granted.  The  issuing  of  such  a  writ,  though  it  is  indeed  an 
important  civil  remedy,  cannot,  I  think,  in  any  proper  sense,  be  regarded 
as  the  commencement  of  an  action. 

In  case  of  a  false  return  to  the  writ,  the  complaining  party  had  no  re- 
medy at  common  law,  but  to  bring  an  action  on  the  case  against  the  party 
making  such  return.  If  in  such  an  action  he  proved  the  return  to  be  false, 
he  was  entitled  to  recover  damages  equiralent  to  the  injury  sustained,  and 
upon  showing  a  verdict  in  his  favor  in  such  an  action  was  also  entitled  to 
a  peremptory  mandamus. 

But  now  it  is  provided  by  statute,  (2  R.  S.,  586,  §  55,)  that  "  when- 
ever a  return  shall  be  made  to  any  such  writ,  the  person  prosecuting  such 
writ  may  demur  or  plead  to  all  or  any  of  the  material  facts  contained  in 
the  said  return,  and  the  like  proceedings  shall  be  had  therein  for  the  deter- 
mination thereof,  as  might  have  been  had  if  the  -person  prosecuting  such 
writ  had  brought  his  action  on  the  case  for  a  false  return;"  and  if  judg- 
ment be  given  for  the  person  prosecuting  such  writ,  he  shall  recover  da- 
mages and  costs  in  like  manner,  as  he  might  have  done  in  an  action  on 
the  case.  The  effect  of  this  provision  is,  it  is  true,  at  least  from  the  time 
a  plea  is  interposed,  taking  issue  upon  the  return,  to  impart  to  the  proceed- 
ings the  nature  of,  and  very  closely  to  assimilate  them  to,  an  action  at 
law.  But  at  the  same  time  that  the  proceeding  takes  the  character  of  an 
action  at  law,  it  also,  in  effect,  becomes  a  suit  between  individuals  —  be- 
tween the  prosecutor  as  Plaintiff,  and  the  persons  making  the  return  as 
Defendants.  The  same  proceedings  are  to  be  had  after  a  plea  to  the  re- 
turn as  would  have  been  had  if  an  action  had  been  brought  for  a  false  re- 
turn, and  the  successful  party  recovers  the  same  judgment  as  he  would 
have  recovered  in  such  an  action.  Suppose  in  this  case  that  the  relator 
instead  of  pleading  to  the  return,  had  brought,  as  he  might  have  done,  an 
action  on  the  case  against  the  two  Defendants  who  made  the  return,  for 
a  false  return.  It  would  hardly  be  pretended  that  the  statute  requiring 
upon  proper  application  made,  that  the  successors  in  office  of  the  Defend- 
ants should  be  substituted  as  parties  in  their  place,  would  be  applicable  to 
such  a  case ;  and  yet  it  has  been  seen  that  the  statute  gives  the  same  ef- 
fect to  the  proceedings  upon  the  plea  to  the  return,  as  if  an  action  for  a 
false  return  had  been  brought.  I  am  clearly  of  opinion  that  this  proceed- 
ing is  not  \vithin  the  class  of  actions  contemplated  by  the  statute  upon 
which  the  applicant  relies  to  sustain  this  motion. 

Having  come  to  this  conclusion,  1  have  not  thought  it  necessary  to  ex- 
amine at  length  the  other  position  taken  by  the  counsel  for  the  relator,  in 
opposition  to  this  motion,  but  I  think  this  objection  would  also  be  fatal  to 
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the  motion.  If  the  applicant  has  the  right  to  have  this  motion  granted, 
substituting  himself  as  Defendant  in  the  place  of  Sage,  Mynderse  has  the 
right  to  make  another  motion,  to  be  substituted  in  place  of  Smith,  whose 
term  has  also  expired ;  and  upon  another  election  each  of  the  new  com- 
missioners would  have  the  right  to  make  a  separate  motion,  to  be  substi- 
tuted as  Defendant,  in  place  of  one  of  those  whom  he  had  succeeded  in 
office.  This  could  never  have  been  intended  by  the  statute.  Its  language 
is,  "  the  court  shall  substitute  the  names  of  the  successors  in  such  office, 
upon  the  application  of  such  successors,  or  of  the  adverse  party."  It  evi- 
dently contemplates  one  application  for  the  substitution  of  all  the  succes- 
sors, in  place  of  all  whose  term  has  expired.  The  motion  must  be  denied 
with  costs. 


DORMAN  vs.  LANG. 

In  an  action  commenced  before  a  justice  of  the  peace,  and  continued  in  the  common 
pleas,  by  reason  of  a  special  plea  of  title,  interposed  by  the  Defendant  under  2  R.  S., 
236i  §  59,  not  forming  an  issue  between  the  parties;  the  Plaintiff  may  interpose  a  de- 
murrer (in  the  court  above,)  to  the  Defendant's  plea,  tendering  an  issue  of  law  up- 
on the  matters  contained  in  such  plea. 

A  motion  to  strike  out  such  demurrer  will  be  denied  with  costs,  on  the  ground  that  it 
is  not  a  departure  from  the  pleading,  to  which  the  parties  are  limited  by  the  statute. 

This  was  an  action  of  trespass  on  lands.  The  Plaintiff  commenced  a 
suit  before  a  justice  of  the  peace  in  the  county  of  Schoharie,  and  declared 
in  trespass ;  to  which  the  Defendant  interposed  a  plea  of  title,  and  executed 
the  bond  required  in  such  cases.  The  justice  thereupon  discontinued  the 
suit,  and  this  action  was  commenced  in  the  Schoharie  common  pleas,  which 
was  subsequently  removed  by  certiorari  into  this  court.  The  declaration 
and  plea  in  this  action,  are  in  substance  the  same  as  in  the  justices'  court. 
To  the  Defendant's  plea  the  Plaintiff  put  in  a  special  demurrer,  which  the 
Defendant  moved  to  set  aside. 

R.  R.  MENZIE,  for  Deft. 
S.  W.  JACKSON,  for  Plff. 

HARRIS,  Justice. — When  the  title  to  lands  comes  in  question,  in  an  ac- 
tion before  a  justice  of  the  peace,  the  Defendant  may  plead  specially  any 
plea  showing  that  the  title  to  lands  will  come  in  question,  or  under  the 
general  issue,  may  give  a  notice  to  that  effect;  (2  R.  S.,  236,  §  59,)  and 
upon  the  Defendant's  executing  and  delivering  to  the  justice  a  bond  con- 
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ditioned  as  provided  in  the  next  section ;  the  justice  is  required  to  discon- 
tinue the  action.  The  Plaintiff  may  thereupon,  within  thirty  days,  com- 
mence an  action  for  the  same  cause  in  the  court  of  common  pleas  of  the 
county  where  the  cause  of  action  accrued ;  and  in  such  action  he  can  only 
declare  for  the  same  cause  of  action  upon  which  he  relied  before  the  jus- 
tice ;  and  the  Defendant  is  confined  to  a  plea,  or  plea  and  notice,  inter- 
posed by  him  before  the  justice.  If  either  party  departs  from  the  plead- 
ing tendered  by  him  to  the  justice,  the  other  party  may  apply  to  strike 
out  such  new  pleading ;  but  if  he  do  not,  and  the  cause  is  tried  upon  is- 
sues different  from  those  presented  before  the  justice,  it  will  be  deemed  an 
original  suit,  having  no  connection  with  the  proceedings  before  the  justice, 
either  in  respect  to  the  questions  arising  upon  the  trial  or  the  costs. 

Under  this  statute,  it  would,  probably,  be  allowed  for  either  party  to 
put  his  pleading  more  in  form  in  the  court  above,  than  he  might  hare 
thought  it  necessary  in  the  court  below,  but  the  cause  of  action  and  the 
defence,  must  be  substantially  the  same.  But  as  the  proceedings  before 
the  justice  are  arrested  upon  the  Defendant  tendering  his  plea,  which  plea 
may  be,  and  in  this  case  is  such  as  not  to  form  an  issue  between  the  par- 
ties, it  is  necessary  that  the  pleadings  should  be  continued  in  the  court 
above,  until  such  issue  is  obtained.  This  may  be  effected  by  a  replication 
to  the  plea,  in  which,  however,  the  Plaintiff  must  be  confined  to  the  same 
cause  of  action  contained  in  his  declaration,  or  by  a  demurrer  tendering 
an  issue  of  law  upon  the  matters  contained  in  the  plea.  The  demurrer 
interposed  by  the  Plaintiff  to  the  Defendant's  plea,  was  therefore  regular. 
It  is  not  a  departure  from  the  pleading  to  which  he  is  limited  by  the  sta- 
tute, and  the  motion  must  therefore  be  denied  with  costs. 


VAN  ARSDALE  &  WARNOCK  vs.  BOARDMAN,  impl'd  with  Bull. 

The  acceptor  to  a  bill  of  exchange,  drawn  in  this  state  upon  him,  as  a  resident  of  an- 
other state  or  territory,  (protested  for  non-payment,)  is  not  liable  for  the  damages 
mentioned  in  1  R.  S.,  770,  §  18,  to  wit:  ten  per  cent  over  and  above  the  amount  of 
the  bill  and  interest. 

The  holder  can  recover  such  damages  only,  of  the  drawer  or  endorser, 

The  Defendants  were  acceptors  of  a  foreign  bill  of  exchange,  drawn  in 
New  York,  and  payable  in  Mobile.  The  declaration  contained  the  com- 
mon money  counts,  with  a  copy  of  the  bill  subjoined.  The  Defendant 
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Boardman  demurred  to  the  declaration,  and  judgment  having  been  rendered 
for  the  Plaintiffs  on  the  demurrer;  the  damages  were  assessed  by  the  clerk 
of  Rensselaer,  on  the  27th  day  of  July  last.  In  addition  to  the  amount  of 
the  bill  of  exchange,  and  the  interest  thereon  from  the  time  it  became  due, 
the  clerk  allowed  the  Plaintiff  $124.88,  for  damages  upon  the  protest  of 
the  bill  for  non-payment,  at  the  rate  of  ten  per  cent  and  the  interest  thereon. 
Judgment  having  been  perfected  upon  the  report  of  the  clerk,  the  Defend- 
ant Boardman  moved  to  set  aside  the  assessment,  upon  the  following 
grounds. 

1st.  That  the  acceptor  was  not  liable  for  damages  upon  the  protest  of 
a  foreign  bill  of  exchange. 

2d.  That  there  was  no  count  in  the  declaration  under  which  such  da- 
mages, if  recoverable  at  all,  could  be  recovered. 

3d.  That  if  the  acceptor  was  liable  for  damages,  they  could  only  be 
recovered  upon  proof  of  protest  for  non-payment,  and  that  the  certificate 
of  the  notary  at  Mobile,  the  only  evidence  produced  before  the  clerk,  was 
not  admissible  evidence  of  such  protest. 

S.  STEVENS,  for  Deft. 
N.  HILL,  JR.,  for  Pl/s. 

HARRIS,  Justice. — According  to  the  law  merchant  of  Europe,  the  act  of 
drawing  a  bill,  implies  an  undertaking  from  the  drawer  to  the  payee,  and 
every  subsequent  holder ;  that  the  person  on  whom  the  bill  is  drawn,  will 
accept  it,  on  presentment,  and  will  pay  it  when  it  becomes  due.  On  the 
failure  of  the  person  upon  whom  the  bill  is  drawn  to  accept  it  when  pre- 
sented, or  to  pay  it  at  maturity,  the  drawer  becomes  liable  to  the  holder  for 
the  amount  of  the  bill,  the  expenses  of  protest,  and  the  reexchange  between 
the  place  where  the  bill  was  payable,  and  the  place  where  it  was  drawn. 
(Chitty  on  Bills,  7th  American,  from  7th  London  ed.,  106;  3  Kent's 
Com.  115.) 

This  liability  for  reexchange  exists  only  against  the  drawer  and  endorser. 
The  acceptor  is  only  chargeable  with  the  sum  specified  in  the  bill,  with 
interest.  But  in  this  country  a  different  usage  has  always  existed.  It  had 
its  origin  in  the  relation  which  existed  between  Great  Britain  and  her 
American  colonies.  It  was  established  for  the  benefit  of  the  English  mer- 
chant, through  whom  the  colonial  merchant  made  all  his  payments  in  Eu- 
rope. It  was  one  of  the  badges  of  colonial  dependence.  By  this  usage 
the  holder  of  a  bill  of  exchange  drawn  in  the  colonies  upon  Europe,  was 
entitled  to  twenty  per  cent  in  addition  to  what  he  would  be  entitled  to  re- 
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ceive  under  the  general  law  merchant ;  this  usage,  strange  as  it  may  now 
seem,  continued  until  1830,  when  by  the  adoption  of  the  Revised  Statutes, 
the  rate  of  damages  upon  bills  drawn  in  this  state  upon  any  person  in 
Europe,  was  fixed  at  ten  per  cent,  to  be  determined  without  reference  to 
the  rate  of  exchange  between  the  place  where  the  bill  was  drawn,  and 
where  it  was  payable.  The  same  statute  also  regulates  the  rate  of  da- 
mages upon  bills  drawn  in  this  state,  upon  persons  in  other  states  or  places 
on  this  continent. 

The  counsel  for  the  Plaintiffs  insists  that  the  statute  referred  to,  (2  R. 
S.,  770,  §  18,)  charges  the  damages  recoverable  under  it,  upon  all  the 
parties  liable  for  the  payment  of  the  bill,  that  although  by  the  law  mer- 
chant the  acceptor  of  a  bill  is  not  liable  for  damages  upon  the  protest 
thereof,  yet  by  the  provisions  of  this  statute  he  is  chargeable  to  the  same 
extent  as  the  drawer  or  endorser.  But  I  do  not  so  understand  the  statute. 
Prior  to  1819,  there  was  no  law  or  custom  in  this  state  regulating  the  pay- 
ment of  damages  upon  protested  bills  of  exchange  drawn  in  this  state,  and 
payable  in  another,  In  that  year  an  act  was  passed  by  which,  after  re- 
citing that  "  no  certain  and  legal  usage  or  custom  hath  yet  been  establised 
within  this  state  for  subjecting  the  drawers  and  endorsers  of  bills  of  ex- 
change drawn  in  this  state  upon  other  states,  territories,  and  places  on  and 
adjacent  to  this  continent,  and  north  of  the  equator,  to  the  payment  of  da- 
mages for  refusal  to  accept,  and  delays  of  payment  j "  it  is  provided  that 
whenever  any  such  bills  shall  be  returned  unpaid,  and  shall  have  been 
duly  protested  for  non-payment,  the  holder  shall  be  entitled  to  recover  of 
the  drawer  or  endorser,  the  damages  prescribed  in  that  act,  over  and  above 
the  amount  of  the  bill,  and  interest  thereon.  The  provisions  of  this  act 
are,  with  some  modifications  in  the  Revised  Statutes,  with  a  more  exten- 
sive regulation,  by  which  the  rate  of  damages  upon  all  bills  of  exchange 
is  fixed. 

There  is  nothing  in  the  provisions  of  the  Revised  Statutes  on  the  sub- 
ject from  which  it  can  be  inferred  that  the  legislature  intended  to  change 
the  liability  of  the  parties  to  a  bill  of  exchange.  On  the  contrary,  it 
seems  to  me  very  clear  that  the  only  object  of  the  legislature  was  to  es- 
tablish a  fixed  rate  of  damages,  to  be  recovered  in  all  cases  in  which  by 
the  commercial  law  such  damages  were  recoverable,  leaving  that  law  to 
determine  who  should,  and  who  should  not  be  liable  for  the  payment  of 
the  damages  thus  regulated.  The  language  of  the  statute  is,  "  the  rate 
of  damages  to  be  allowed  and  paid  upon  the  usual  protest  of  bills  of  ex- 
change, shall  be"  as  therein  specified, without  in  any  way  indicating  who 
shall,  or  who  shall  not  be  liable  for  such  damages. 
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The  Defendants  are  therefore  only  liable  for  the  amount  of  the  bill  and 
interest,  and  the  motion  must  be  granted  with  costs.  The  Plaintiffs  how- 
ever may  retain  their  judgment  upon  stipulating  to  deduct  therefrom,  the 
sum  of  $124.88,  being  the  amount  of  the  damages,  and  interest  thereon, 
allowed  bj  the  clerk. 


LEESE  vs.  SCHEKMERHORN. 

Every  agreement  between  parties  to  a  suit,  or  their  attorneys,  must  be  in  writing,  in 
order  to  be  binding. 

Where  Plaintiff's  attorney  entered  judgment  on  a  report  of  referee,  without  serving  a 
copy  of  the  report  on  Defendant's  attorney,  and  after  service  of  motion  papers  by 
Defendant  to  set  aside  the  judgment  for  irregularity,  Plaintiff's  attorney  showed  that 
Defendant's  attorney  accepted  a  copy  of  the  report,  and  a  stipulation  giving  him 
twenty  days  to  make  a  case,  and  verbally  agreed  that  the  motion  should  not  be  made; 
held,  that  the  agreement  should  have  been  put  in  writing^if  he  desired  to  avail  him- 
self of  it. 

This  cause  having  been  referred  to  a  sole  referee,  he,  on  the  26th  of 
July  last,  reported  in  favor  of  the  Plaintiff,  without  serving  a  copy  of  the 
report;  the  Plaintiff's  attorney  on  the  2d  day  of  August  perfected  a  judg- 
ment upon  the  report.  The  Defendant  moved  to  set  aside  the  judgment 
for  irregularity. 

The  Plaintiff  resisted  the  motion,  by  shewing  that  after  the  service  of 
the  papers  for  this  motion,  the  Defendant's  attorney  accepted  a  copy  of 
the  report,  and  a  stipulation  giving  him  twenty  days  to  make  a  case,  and 
verbally  agreed  that  this  motion  should  not  be  made. 

D.  WRIGHT,  for  Deft. 
P.  POTTER,  for  Plff. 

HARRIS,  Justice. — In  perfecting  judgment  upon  the  report  of  the  referee, 
without  serving  a  copy  of  the  report  upon  the  Defendant's  attorney,  the 
Plaintiff  is  conceded  to  have  been  irregular,  but  he  claims  that  the  irre- 
gularity is  cured  by  the  waiver  of  the  Defendant's  attorney,  notwithstand~ 
ing  the  rule  which  requires  every  agreement  between  parties  to  a  suit,  or 
their  attorneys,  to  be  in  writing,  in  order  Jo  make  it  binding ;  a  party  should 
not  be  allowed  to  avail  himself  of  this  objection,  where  the  other  party 
had  been  led  to  do  or  omit  any  thing  in  the  cause,  in  consequence  of  a 
parol  agreement. 
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Thus,  if  in  this  case,  the  Defendant's  attorney  had,  after  the  report  was 
made,  agreed  to  waive  the  service  of  a  copy  of  the  report,  and  consented 
that  judgment  might  be  perfected  without  waiting  the  time  required  by 
the  practice  of  the  court ;  and  in  consequence  of  such  parol  waiver,  the 
Plaintiff  had  proceeded  to  perfect  judgment,  he  would  not  be  permitted 
now  to  set  aside  the  proceedings,  on  the  ground  that  his  agreement  was 
not  in  writing.  But  in  this  case  the  Plaintiff  does  not  pretend  that  he  has 
been  misled  by  the  parol  agreement,  upon  which  he  relies ;  indeed  he  could 
not  have  been,  for  the  agreement  is  alleged  to  have  been  made  since  the 
notice  of  this  motion  was  served ;  and  it  seems  by  his  appearing  to  oppose 
this  motion,  that  the  Plaintiff  himself  did  not  rely  upon  it.  I  see  nothing 
to  prevent  the  application  of  the  rule,  which  requires  every  agreement  in 
respect  to  the  proceedings  in  a  cause,  to  be  in  writing,  in  order  to  be  bind- 
ing. The  motion  must  therefore  be  granted  with  costs. 


KNICKERBACKER  vs.  LOUCKS. 

Defective  papers  served,  should  be  immediately  returned,  or  notice  given  to  the  party 
from  whom  they  are  received,  that  they  will  be  disregarded;  (see  1  Howard,  240;  2 
do.,  146;)  a  delay  of  five  or  six  days  will  be  construed  into  an  acceptance. 

September  Special  Term,  1847.  Dutchess  county.  Motion  by  Defend- 
ant to  set  aside  default  and  subsequent  proceedings  for  irregularity. — De- 
claration was  served  on  the  18th  of  May,  1847;  on  the  3d  of  June,  De- 
fendant's attorney  sent  pleas  and  affidavit  by  mail  to  Plaintiff's  attorney, 
with  a  notice  of  retainer ;  on  the  afternoon  of  the  9th  of  June,  the  Plain- 
ttiff 's  attorney  returned  the  pleas,  &c.,  to  Defendant's  attorney,  on  the 
ground  of  a  defect  in  the  affidavit.  On  the  morning  of  the  same  day,  the 
Plaintiff's  attorney  had  sent  proof  of  service  of  declaration  to  the  clerk's 
office,  on  which  Defendant's  default  for  not  pleading  was  entered  on  the 
10th  of  June.  As  soon  as  Defendant's  attorney  received  the  pleas,  he 
added  an  affidavit,  and  redelivered  the  same  to  Plaintiff's  attorney,  who 
refused  to  receive  them,  saying  "  it  was  too  late." 

WM.  ENO,  Attorney  and  Counsel  for  Defendant. 

O.  E.  BOWMAN,  Pl/s  Jltty. 

JNO.  THOMPSON,  Counsel  for  Plff. 
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BARCULO,  Justice. — The  motion  must  be  granted.  The  Plaintiff's  at- 
torney should  have  returned  the  pleas  immediately,  or  given  notice  that  he 
should  disregard  them.  Instead  of  doing  this,  he  retained  the  pleas  un<il 
he  had  sent  direction  to  the  clerk  to  enter  the  default.  Motion  granted 
with  $10  costs.  (1  Howard,  240;  2  do.,  146.) 


IN  EQUITY. 

DAVIS,  Ex'r,  &c.  vs.  BRIGGS  et  al. 

The  supreme  court  in  equity  have  power  to  restrain  proceedings  at  law,  where  such 
proceedings  must  necessarily  work  injustice.  (2  Story's  Com.  on  Equity,  §  885.) 

A  prior  mortgagee  will  be  restrained  by  injunction  from  proceeding  with  a  statute  fore- 
closure, instituted  after  a  foreclosure  commenced  in  equity  by  a  junior  mortgagee,      pJ 
upon  the  same  premises,  where  the  prior  mortgagee  is  made  a  parly  Defendant  in     pv 
the  latter  proceedings.  X» 

It  is  no  answer  by  the  prior  mortgagee,  that  he  is  apprehensive  that  the  security  will 
be  insufficient,  in  consequence  of  delay.  If  he  is  injured  by  delay,  he  should  move 
to  dismiss  the  Plaintiff's  bill,  and  for  leave  to  proceed  at  law,  or  for  a  decree  direct- 
ing a  sale  of  the  mortgaged  premises  and  payment  of  his  debts  and  cost. 

September  Special  Term,  1847.     Dutchess  county.     Application  for    ^> 
an  injunction  to  restrain  the  Defendant  Mriance  from  further  proceed- 
ings, under  a  statute  foreclosure  of  his  mortgage. — The  bill  was  filed  26th 
of  September,  1846,  to  foreclose  a  mortgage  made  by  the  Defendant  Briggs.  *^J 
The  Defendant  Adriance  was  made  a  party,  as  the  holder  of  a  prior  mort-     3 
gage,  and  put  in  his  answer  admitting  the  material  facts  in  the  bill.     The 
Defendant  Briggs  also  put  in  an  answer,  denying  the  complainant's  rights  ' 
as  set  forth.     To  the  answer  a  replication  was  filed,  and  proofs  were  taken -"" 
in  the  month  of  June,  1847.     The  answer  of  Adriance  was  served  on  the  o^ 
4th  of  December  last;  the  answer  of  Briggs  was  served  on  the  21st  of 
December,  and  the  first  proofs  were  taken  on  the  22d  of  June.     In  the 
mean  time,  Adriance  becoming  impatient  at  the  delay,  and  apprehensive 
that  the  premises  were  becoming  a  scanty  security  far  his  debt  and  interest; 
on  the  19th  of  June,  commenced  a  statute  foreclosure  of  his  mortgage,  by 
advertising  the  premises  to  be  sold  on  the  13th  of  September  inst.     The 
Plaintiff  noticed  the  cause  for  hearing  at  this  term,  and  it  is  now  on  the 
calendar. 

9 
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W.  J.  STREET,  for  PI/. 

E.  Q.  ELDRIDGE,  for  Deft  Mriance. 

H.  &  C.  W.  SWIFT,  for  Deft  Briggs. 

BARCULO,  Justice. — My  first  impressions  were  strongly  against  the  mo- 
tion. It  seemed  that  the  holder  of  the  second  mortgage  should  not,  by 
commencing  a  foreclosure  of  his  mortgage,  and  making  the  first  mortgagee 
a  party,  deprive  the  latter  of  the  more  speedy  remedy  of  a  statute  fore- 
closure. Subsequent  reflection,  however,  has  led  me  to  a  different  con- 
clusion. 

In  the  first  place,  this  court  undoubtedly  has  the  power  to  grant  the  re- 
lief sought.  For  al'hough  no  reported  case  has  been  adduced  on  the  point, 
it  comes  within  the  broad  principle  so  familiar  to  courts  of  equity,  of  re- 
straining proceedings  at  law,  where  those  proceedings  must  necessarily 
work  injustice.  (2  Story's  Com.  on  Equity,  §  885.) 

I  think  also  this  is  a  proper  case  for  the  exercise  of  that  power.  Unless 
restrained,  the  premises  will  be  sold  under  the  prior  mortgage,  before  a 
decree  can  be  obtained  in  the  original  cause,  and  perhaps  while  the  hear- 
ing is  pending.  The  premises  being  sold,  this  suit  is  defeated ;  the  lien 
of  the  Plaintiff's  mortgage  is  destroyed;  he  has  no  apparent  remedy  for 
his  costs,  and  can  hardly  escape  the  payment  of  the  Defendants'  costs. 

The  Defendant  Adriance  was  regularly  and  properly  made  a  party  De- 
fendant. As  such,  he  is  within  the  control  of  this  court,  which  is  bound 
to  restrain,  as  well  as  protect  its  suitors.  His  mortgage  is  a  subject  mat- 
ter of  this  suit,  and  here  he  must  seek  his  relief.  The  interests  of  all  the 
other  parties,  requires  that  he  should  be  restrained  from  prosecuting  con- 
current proceedings  at  law. 

If  Adriance  was  injured  by  the  delay  arising  from  the  litigation  between 
the  other  parties,  he  should  have  applied  to  the  court  in  this  cause  to 
dismiss  the  Plaintiff's  bill,  and  for  leave  to  proceed  at  law,  or  for  a  decree 
directing  the  sale  of  the  mortgaged  premises,  and  payment  of  his  debt  and 
costs,  leaving  the  surplus  moneys  to  abide  the  final  decision  of  the  cause. 
As  there  seems  to  be  some  question  whether  the  Plaintiff  can  sustain 
his  bill,  on  the  merits  against  the  mortgagee,  I  shall  not  grant  a  perpetual 
injunction,  but  merely  stay  the  sale  at  law,  until  the  final  decision  of  this 
cause,  and  the  further  order  of  the  court.  The  question  of  costs  is  reserved 
for  the  final  decision. 
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STRETTER  et  al.  vs.  FISHER  et  al. 

A  capias  made  returnable  more  than  sixty  dayt  from  its  teste,  is  irregular.     (See  Rule 

98.) 
No  costs  will  be  given  on  setting  aside  such  a  writ,  where  it  was  issued  before  the  new 

rules  were  published,  and  in  ignorance  thereof. 

September  Special  Term,  1847.  Dutchess  county.  Motion  to  set  aside 
capias,  on  the  ground  that  more  than  sixty  days  intervened  between  the 
teste  and  return. — The  capias  was  tested  30th  of  July,  1847;  returnable 
the  3d  Tuesday  of  October  next.  The  Defendant  relies  on  rule  98  ;  the 
Plaintiffs'  attorney  swears  that  the  rules  were  not  published  until  August, 
and  that  he  was  ignorant  of  the  rule,  and  relies  on  57th  section  of  the  Ju- 
diciary Act. 

J.  DEAN,  for  Deft. 
C.  SWAN,  for  PI/. 

BARCULO,  Justice. — Independent  of  the  rules,  the  capias  was  right.  But 
the  rules  went  into  effect  the  14th  of  July,  and  therefore  the  return  day 
being  more  than  sixty  days  after  the  teste,  renders  the  writ  erroneous.  It 
must  be  set  aside,  but  without  costs. 


RADCLIFF  vs.  VAN  BENTHUYSEN. 

Where  Defendant  served  plea  within  twenty  days,  by  depositing  it  in  the  po«t  office, 
and  paying  postage,  8tc ,  according  to  the  rule,  and  it  was  not  received  by  Plaintiff's 
attorney,  until  eight  days  after  it  was  so  served,  and  a  default,  &c.,  had  been  entered; 
held,  that  the  service  was  regular,  and  the  default,  &tc.,  set  aside,  costs  of  motion  to 
abide  event.  (See  1  Howard,  152.) 

September  Special  Term,  1847.  Dutchess  county.  Motion  to  set  aside 
default,  and  to  change  the  venue  from  Dutchess  to  Essex. — The  declara- 
tion was  served  on  the  16th  of  June.  On  the  5th  of  July,  the  Defendant's 
attorney  served  a  plea,  by  depositing  it  in  the  post  office  at  Elizabethlown, 
Essex  county,  directed  to  the  Plaintiff's  attorney  at  Redhook,  Dutchess 
county.  The  plea  did  not  reach  the  Plaintiff's  attorney  until  the  13th, 
and  prior  to  that  time  the  Defendant's  default  had  been  entered,  and  judg- 
ment perfected.  He  therefore  immediately  returned  the  plea  by  mail  to 
Defendant's  attorney,  informing  him  that  it  had  arrived  too  late.  There  was 
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no  mark  upon  the  envelope  enclosing  the  plea,  from  which  he  could  as- 
certain when  it  was  mailed. 

KELLOGG  &  HALE,  Defts  JJttys. 

L.  MAISON,  Defts  Counsel. 

J.  W.  ELSEFFER,  Jltty  and  Counsel  for  Plff. 

BARCULO,  Justice. — The  default  and  all  subsequent  proceedings  must  be 
set  aside.  The  plea  having  been  duly  enveloped  and  deposited  in  the  post 
office,  and  postage  paid  within  twenty  days,  was  properly  served.  (1 
Howard,  152.) 

A  rule  must  be  entered  setting  aside  default,  &c.,  and  allowing  twenty 
days  time  to  Defendant  to  plead.  The  venue  must  also  be  changed  from 
Dutchess  to  Essex  county.  The  costs  of  motion  to  abide  the  event. 


IN  EQUITY. 

SIDLEY  vs.  SMITH  et  al. 

A  mortgagee  obtained  a  decree  of  foreclosure,  nnJ  sale  on  hill  taken  as  confesseJ  against 
all  the  Defendants,  and  thereafter  assigned  the  bond  and  mortgage  and  decree,  to  a 
third  person.  Subsequent  to  the  assignment,  the  mortgagee  died;  the  assignee  moved 
to  be  made  Plaintiff,  in  place  of  the  deceased,  which  was  opposed,  on  the  ground 
that  he  could  only  be  made  so  by  bill  of  revivor;  held,  that  a  bill  of  revivor  was  not 
necessary;  that  immediately  after  the  assignment,  the  assignee  was  entitled  to  be 
substituted  as  complainant,  being  party  in  interest;  the  suit  had  not  abated. 

September  Special  Term,  1S47.  Dutchess  county.  Petition  of  Win. 
Ji.  Davies  to  be  substituted  as  Plaintiff,  in  place  of  Sidley,  and  to  enforce 
the  decree  heretofore  made  in  this  cause. — A  decree  of  foreclosure  and  sale 
was  made  on  the  12th  of  July,  1842,  on  bill  taken  as  confessed  by  all  the 
Defendants.  On  the  23d  of  September,  1843,  the  bond  and  mortgage  and 
decree  were  assigned  by  Sidley  to  Davies.  Sidley  died  ISth  of  February, 
1846. 

Notice  of  the  application  having  been  served  upon  the  executors  of 
Sidley,  and  upon  the  Defendant  Smith,  who  is  the  mortgagor,  the  latter 
appeared  by  counsel,  and  insisted  that  by  the  death  of  Sidley  the  suit  abated 
and  must  be  revived  by  his  representatives,  before  any  further  proceedings 
could  be  had,  and  that  this  could  be  done  only  by  bill  of  revivor. 

C.  W.  SWIFT,  for  Petitioner. 

V.  D.  BONESTEEL,  for  Deft  Smith. 
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BARCULO,  Justice. — There  is  no  necessity  for  a  bill  of  revivor.  Sidley 
in  his  life  time  transferred  all  his  interest  in  the  decree  to  Davies.  The 
representatives  of  the  former  therefore  have  no  interest  in  the  subject  mat- 
ter of  the  suit.  In  the  court  of  chancery  the  paity  in  interest  is  the  pro- 
per party  to  the  record.  Immediately  after  the  assignment,  Davies  became 
entitled  to  be  substituted  as  complainant.  Sidley 's  death  has  not  affected 
the  rights  of  Davies  in  that  respect.  The  prayer  of  the  petition  must  be 
granted,  and  an  order  entered  at  the  foot  of  said  decree,  substituting  Davies 
as  Plaintiff,  and  directing  the  sheriff  of  the  county  of  Dutchess  to  sell  the 
mortgaged  premises,  and  out  of  the  proceeds  to  pay  to  said  Davies  or  his 
solicitor,  the  amount  remaining  due  on  said  decree,  with  interest  and  costs, 
and  to  retain  the  surplus,  if  any,  until  the  further  order  of  this  court. 


IN  EQUITY. 
BOSTWICK  vs.  PULVER  et  al. 

A  decree  in  foreclosure  should  direct  a  sheriff  to  retain  surplus  moneys  until  the  further 
order  of  the  court,  or  to  deposit  them  in  some  bank,  not  direct  him  to  bring  the  mo- 
neys into  court. 

September  Special  Term,  1847.     Dutchess  county. 
WM.  ENO,  for  complainant. 

BARCULO,  Justice. —  Held,  in  this  case,  that  the  decree  in  a  foreclosure 
suit,  should  not  direct  the  surplus  moneys  to  be  brought  into  court,  according 
to  the  form  given  in  the  rules.  The  decree  should  direct  the  sheriff  to  re- 
tain the  surplus  moneys  until  the  further  order  of  the  court,  or  direct  him 
to  deposit  them  in  some  bank. 


WHITE  vs.  PETERS  et  al. 

Justices  of  the  supreme  court  (and  judges  of  the  court  of  appeals,)  are  not  required  or 
permitted  to  demand  or  receive  any  fees  or  perquisites,  for  any  thing  done  by  virtue 
of  their  office. 

September  Special  Term,  1847.  Dutchess  county,  On  the  taxation 
of  costs  in  this  cause,  the  question  was  raised  whether  a  justice  of  the  su- 
preme court  was  required  to  receive  fees  for  taxing  costs,  &c.,  and  pay 
them  over  to  the  treasurer. 
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J.  EMOTT,  JR. 
P.  DEAN. 

BARCULO,  Justice. — It  is  supposed  by  mnny  members  of  the  profession, 
that  the  7th  section  of  the  "Act  to  provide  for  the  payment  of  certain  ex- 
penses of  government,"  &c.,  passed  May  12th,  1847,  (Laws  of  1847, 309,) 
is  applicable  to  justices  of  this  courl,  and  renders  it  obligatory  upon  them 
to  keep  an  account  of,  and  receive  fees  for  services  performed  by  them  at 
chambers,  and  pay  them  over  to  the  treasurer  of  the  state.  That  part  of 
the  section  applicable  to  this  subject, is  as  follows: 

"Every  officer  named  in  this  act.  who  shall  perform  services  for  which 
fees  are  chargeable,  shall  keep  a  book  in  which  shall  be  entered  all  fees 
and  perquisites  charged  or  received  by  him,  for  official  services  by  him 
rendered,  the  time  of  rendering  the  same,  the  names  of  persons,  if  known 
to  him,  for  whom  the  same  were  rendered,  and  a  brief  statement  of  the 
nature  of  the  service  for  which  any  such  fee  or  perquisite  is  charged  or 
received." 

It  is  undoubtedly  true,  that  justices  of  the  supreme  court  are  among  the 
officers  named  in  the  act,  for  their  salaries  are  provided  for  in  the  3d  sec- 
tion, and  that  taxing  costs  is  a  service  for  which  fees  are  chargeable  when 
done  by  any  other  officer,  still  it  by  no  means  follows,  that  a  justice  of 
this  court  can  exact  the  payment  of  fees  for  such  services.  For  the  old 
statute  is  unrepealed,  (2  R.  S.,  208,  §  16,  2d  ed.,)  which  declares  that 
"  the  chancellor  and  justices  of  the  supreme  court  shall  not  demand  or  re- 
ceive any  fees  or  perquisites  for  any  thing  done  by  either  of  them  in  virtue 
of  their  office."  It  would  seem  therefore,  that  the  true  construction  of  the 
above  sections  of  the  act  of  1847,  must  limit  its  application  to  those  officers 
who,  by  the  former  law,  were  entitled  to  demand  and  receive  fees,  or  who 
by  the  act  of  1847,  are  expressly  authorised  to  charge  and  receive  fees. 
As  no  authority  is  expressly  given  by  the  last  named  act  to  justices  of  this 
court  to  receive  fees,  and  as  they  were  expressly  prohibited  by  the  former 
act,  they  are  not  now  required  or  permitted  to  demand  or  receive  any  fees 
for  perquisites,  for  any  thing  done  by  virtue  of  their  office. 

It  may  be  observed  in  confirmation  of  this  construction  of  the  act  of 
1847,  that  although  ample  provisions  are  therein  made  for  the  payment 
into  the  treasury  of  the  state,  of  all  fees  payable  for  se'rvices  rendered  by 
the  clerk  of  the  court  of  appeals,  and  for  the  payment  into  the  several 
county  treasuries  of  all  fees  payable  to  the  county  officers  therein  named ; 
yet  no  provision  of  a  like  nature  is  found  applicable  to  justices  of  the  su- 
preme court,  or  judges  of  the  court  of  appeals.  I  cannot  therefore  doubt 
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that  in  relation  to  these  offices,  the  legislature,  as  well  as  the  framers  of 
the  new  constitution,  intended  that  the  fee  system  should  be  abolished. 
Indeed  it  may  .well  be  questioned  whether  a  wise  and  liberal  policy  might 
not  judiciously  extend  the  prohibition  to  all  judicial  officers. 


GRAY  vs.  JONES. 

A  special  motion  should  be  noticed  for  the  special  term,  first  to  be  held  in  the  county 
where  it  can  be  made,  whether  in  the  county  where  the  proceedings  are  pending,  or  in 

an  adjoining  county. 

An  order  for  stay  of  proceedings  to  be  enabled  to  make  a  motion,  will  not  extend  be- 
yond the  special  term,  first  to  be  held  in  the  county  where  it  can  be  made. 

September  Special  Term,  1847.     Dutchess  county. 
C.  W.  SWIFT. 
WM.  ENO. 

BARCULO,  Justice. — Held,  in  this  case,  that  an  order  for  a  stay  of  pro- 
ceedings to  enable  a  party  to  make  a  special  motion,  could  only  extend  to 
the  first  special  term,  held  in  the  county  where  the  suit  was  pending,  or 
in  an  adjoining  county.  The  party  making  the  motion  could  not  stay  his 
adversary's  proceedings  until  the  next  special  term  in  the  county  where  the 
suit  was  pending,  if  in  the  mean  time  there  should  be  a  special  term  in  an 
adjoining  county. 


N  >K   ^ 

BARNARD  &  GREENMAN  vs.  WHEELER  &  NILES. 

The  term  venue  now  means  primarily  the  county  in  whose  clerk's  office  the  proceedings 
in  the  cause  are  conducleJj  except  where  the  Plaintiffs  are  all  non-residents,  the  ve- 
nue must  be  in  a  county  in  which  some  party  to  the  suit  resides,  or  a  county  adjoin- 

^  ing  thereto.     (See  46th  section  of  Judiciary  Jlct.) 

»j      A  change  of  the  place  of  trial  is  not  necessarily  a  change  of  venue;  there  is  no  longer 

^>          any  necessary  connexion  between  them. 

,.       The  only  ground  upon  which  the  venue  can  be  changed  is,  that  it  is  not  laid  in  any  county 

•^  in  which  by  the  provisions  of  the  46th  section  of  the  Judiciary  Act,  it  may  be  laid. 
It  can  only  be  made  when  notice  of  the  motion  has  been  given  before  the  time  for 
pleading  has  expired.  But  the  court  is  only  authorized  to  order  a  cause  to  be  tried 
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in  a  county  other  than  that  in  which  the  venue  is  laid,  after  an  issue  of  fact  has  been 
joined,  and  upon  good  cause  shown  iherefor. 

A  notice  of  motion  for  change  of  venve  upon  papers  intended  fora  motion  to  change  the 
place  of  trial,  is  defective,  although  it  contains  the  general  prayer»for  relief,  &c. 

In  determining  the  question  of  a  change  of  the  place  of  trial,  the  preponderance  of  wit- 
nesses will  not  be  regarded  as  a  controlling  circumstance. 

The  court  are  authorized  to  order  the  cause  to  be  tried  in  another  county,  "  on  good 
cause  shown  therefor,"  Facts  and  circumstances  connected  with  the  transactions  in 
controversy,  are  more  important  to  be  shown,  than  the  number  of  witnesses  sworn 
to  be  material. 

September  Special  Term,  1847.  Albany  county.  The  Defendants 
move  to  change  the  venue  in  this  cause,  from  Jllbany  to  Erie. — The  affi- 
davit upon  which  the  motion  is  founded,  states  that  the  cause  is  not  yet  at 
issue,  and  the  notice  is  merely  for  a  change  of  venue. 

N.  HILL,  JR.,  for  Defts. 
A.  TABER,  for  Plffs. 

HARRIS,  Justice. — Two  preliminary  objections  to  the  granting  of  this 
motion,  have  been  raised  by  the  counsel  for  Plaintiffs,  each  of  which  it 
becomes  important  to  consider,  as  each  involves  a  construction  of  the  Ju- 
diciary Act,  in  relation  to  the  change  of  venue. 

The  first  objection  is,  that  the  motion,  though  made  under  the  49th  sec- 
tion of  the  act,  is  for  a  change  of  venue,  which  can  only  be  made  under 
the  46th  section.  The  other  objection  is,  that  a  motion  can  only  be  made 
under  the  49th  section,  after  an  issue  of  fact  shall  be  joined  in  the  cause. 

Under  the  former  system,  the  papers  in  a  cause  might  be  filed  in  any 
clerk's  office,  without  reference  to  the  venue  or  place  of  trial.  Then  a 
change  of  venue  meant  an  order  for  the  trial  of  the  cause  in  the  county 
to  which  the  venue  was  changed.  Now  the  papers  can  only  be  filed  with 
the  clerk  of  the  county  in  which  the  venue  is  laid.  Under  the  former  sys- 
tem the  Plaintiff  might,  without  restriction,  lay  his  venue  in  a  transitory 
action,  in  any  county.  Now,  to  a  limited  extent,  the  venue,  even  in  tran- 
sitory actions,  is  made  local ;  except  where  the  Plaintiffs  are  all  non-resi- 
dents, the  venue  must  be  in  a  county  in  which  some  party  to  the  suit  re- 
sides, or  a  county  adjoining  thereto.  These  changes  necessarily  produce 
a  corresponding  change  in  the  meaning  of  the  term  venue.  Now,  it  means 
primarily,  the  county  in  whose  clerk's  office  the  proceedings  in  the  cause 
are  conducted.  The  venue  may  be  in  one  county,  and  the  place  of  trial 
in  another.  A  change  of  venue  is  a  change  of  the  county  where  the  pro- 
ceedings are  to  be  had.  A  change  of  the  place  of  trial,  is  not  necessarily 
a  change  of  venue.  If  the  venue  be  not  laid  as  required  by  the  46th  sec- 
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tion  of  the  Judiciary  Act,  the  law  is  imperative,  that  upon  notice  given  in 
due  season,  it  shall  be  changed,  and  the  party  who  has  not  conformed  to 
the  requirements  of  that  section,  must  be  charged  with  the  costs  of  the 
motion.  It  would  be  no  answer  to  such  a  motion,  that  the  cause  ought 
to  be  tried  in  the  county  in  which  the  venue  is  laid.  The  court  would  be 
bound  to  change  the  venue,  even  though  in  the  very  next  motion  it  should 
order  the  cause  to  be  tried  in  the  county  in  which  the  Plaintiff  had  laid 
his  venue.  In  short,  there  is  no  longer  any  necessary  connexion  between 
the  venue  and  the  place  of  trial.  It  is  true  that  where  no  order  to  the  con- 
trary is  made  under  the  authority  given  in  the  49th  section,  the  place  of  trial 
is  the  county  where  the  venue  is  laid  ;  but  where  an  order  is  made  un- 
der the  provisions  of  the  49th  section  directing  the  cause  to  be  tried  in 
another  county,  the  venue  and  place  of  trial  are  separated.  The  only 
ground  upon  which  the  venue  can  be  changed  is,  that  it  is  not  laid  in  any 
county  in  which  by  the  provisions  of  the  46th  section  of  the  Judiciary 
Act  it  may  be  laid.  It  can  only  be  made  when  notice  of  the  motion  has 
been  given  before  the  time  for  pleading  has  expired.  On  the  other  hand, 
the  court  is  only  authorized  to  order  a  cause  to  be  tried  in  a  county  other 
than  that  in  which  the  venue  is  laid,  after  an  issue  of  fact  has  been  joined 
and  upon  good  cause  shown  therefor.  In  this  case  the  Plaintiffs  are  resi- 
dents of  the  county  of  Albany.  The  venue  is  therefore  properly  laid  in 
that  county  and  the  court  have  no  power  to  change  it.  The  papers  up- 
on which  the  motion  is  founded,  shew  a  case  for  the  change  of  the  place 
of  trial  and  not  for  a  change  of  venue.  But  then  the  cause  is  not  at  is- 
sue and  therefore  if  the  notice  were  sufficient  the  motion  itself  is  prema- 
ture. I  think,  therefore,  both  objections  are  well  taken.  The  notice  of 
motion  to  change  the  venue  is  not  sustained  by  the  papers  upon  which 
the  motion  is  founded.  And  if  the  notice  were  sufficient,  the  papers  shew 
that  the  cause  is  not  in  readiness  to  move  for  an  order  that  the  cause  be 
tried  in  another  county  from  that  in  which  the  venue  is  laid.  The  motion 
must  therefore  be  denied. 

As  the  questions  now  decided  are  entirely  new,  and  by  no  means  free 
from  difficulty,  it  would  be  a  matter  of  course  to  allow  the  Defendants  to 
renew  their  motion,  if  it  appeared  to  the  court  that  they  would  be  enti- 
tled to  have  the  motion  granted  upon  removing  the  objections  which  have 
proved  fatal  to  the  present  motion.  I  have,  therefore,  looked  into  the  mer- 
its of  the  case,  with  a  view  to  determine  whether  the  Defendants  should 
have  liberty  to  renew  their  motion. 

The  Defendants  have  sworn  to  the  materiality  of  seven  witnesses,  re- 
siding in  Buffalo.  In  their  opposing  affidavit  the  Plaintiffs  swear  to  the 
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materiality  of  fourteen  witnesses,  residing  in  Albany  and  Troy.  In  de- 
termining the  question  between  the  parties,  the  preponderance  of  witntss- 
es,  to  say  the  least,  should  not  be  regarded  as  a  controlling  circumstance. 
The  experience  of  the  entire  legal  profession,  for  many  years,  has  pain- 
fully proved  that  very  little  can  be  learned  from  affidavits  made  upon  a 
motion  to  change  the  venue,  as  to  the  real  number  of  witnesses  who  will 
in  fact  be  required  to  attend  upon  the  trial  of  a  cause.  The  court  are  au- 
thorized to  order  the  cause  to  be  tried  in  another  county,  "  on  good  cause 
shewn  therefor"  In  determining  whether  such  cause  has  been  shewn, 
the  court  can  generally  rely  more  safely  upon  the  nature  of  (he  case  to  be 
tried — upon  the  tacts  and  circumstances  connected  with  the  transactions 
which  are  the  subject  of  investigation  in  the  cause,  than  the  number  of 
witnesses  sworn  to  be  material  by  either  party.  Upon  a  careful  exami- 
nation of  the  affidavits  upon  both  sides  of  this  motion,  my  own  conclusion 
is,  that  the  cause  can  be  tried  in  the  county  in  which  the  venue  is  laid, 
with  as  much  convenience  to  the  parties  as  in  the  county  to  which  it  is  sought 
to  have  the  trial  sent ;  and  the  motion  would,  therefore,  be  denied  upon 
the  merits.  Under  these  circumstances,  it  would  only  lead  the  Defend- 
ants to  incur  an  unnecessary  expense  to  grant  them  leave  to  renew  the 
motion. 


SHEAR  vs.  HART,  Sheriff  of  Monroe. 
SAME  vs.  SAME. 

Where  Defendant  moved  to  change  the  venue,  anJ  his  notice  of  motion  also  contained 
the  general  prayer,  for  such  other  an;l  further  order  or  relief  &c.;  held,  that  the  no- 
tice was  not  sufficient  to  entitle  the  Defendant  to  an  order  for  a  change  of  the  place 
of  trial;  "  such  notice  and  such  other  or  further  relief,"  not  being  adapted  to  the  case 
made  upon  the  papers. 

September  Special  Term.  Albany  county.  The  Defendant  moved 
to  change  the  place  of  trial  in  these  causes  from  Albany  to  Monroe.  He 
swore  to  the  materiality  of  fourteen  witnesses  in  Monroe  in  the  usual 
form,  without  shewing  in  any  way  how  they  could  be  material.  The  suit 
was  against  the  Defendant  assherifFof  Monroe,  for  not  collecting  or  return- 
ing an  execution.  The  notice  of  motion  was  "  to  change  the  venue  or  for 
such  other  or  further  rule  or  order  as  the  court  may  deem  proper  to  grant. 
It  was  objected  by  the  Plaintiff  that  the  notice  being  for  a  change  of  ve- 
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nue,  and  not  for  a  rule  ordering  the  trial  to  be  had  in  the  county  of  Monroe 
was  insufficient.  The  Defendant  insisted  that  he  was  entitled  to  the  rule 
he  sought,  under  the  general  clause  in  his  notice,  asking  for  "  such  other 
or  further  rule  or  order  as  the  court  may  deem  proper  to  grant." 

0.  ALLEN,  for  Deft. 
J.  I.  BURTON,  for  PI/. 

HARRIS,  Justice. — It  is  true,  that  no  particular  form  of  a  notice  is  neces- 
cessary.  It  is  enough  if  it  point  out  distinctly  the  relief  sought,  although  for 
more  abundant  caution  it  is  proper  to  add  to  the  notice  of  the  specific  relief 
sought,  the  general  clause  by  which  the  moving  party  asks  for  such  other 
or  further  rule  or  order  as  the  court  may  think  proper  to  grant ;  yet  such 
other  or  further  relief"  is  only  granted  when  it  is  adapted  to  the  case 
made  by  the  papers  on  both  sides.  The  specific  notice  should  be  so 
distinct,  that  if  the  motion  is  granted  by  default  the  rule  to  be  entered 
upon  the  notice  merely,  would  be  such  as  the  case  made  by  the  papers 
upon  which  the  motion  is  founded  would  justify.  Thus  if  a  party  move 
for  judgment  as  in  case  of  non  suit,  when  the  affidavit  upon  which  he  relies 
shews  a  case  for  a  rule,  to  order  the  trial  of  the  cause  to  be  had  in  a  dif- 
ferent county  from  that  in  which  the  venue  is  laid,  he  ought  not  to  be 
permitted  to  avail  himself  of  the  general  relief  clause  in  his  notice  to  cure 
the  defect. 

The  chief  advantage  of  the  clause  asking  for  general  relief  is  not  to 
relieve  the  party  from  his  own  mistake  in  asking  for  a  rule  which  his  own 
papers  shew  he  is  not  entitled  to,  but  to  enable  the  court  to  adapt  the  relief 
granted  to  the  whole  case  as  made  by  both  parties.  Applying  these  rules 
to  the  notice  in  this  case,  it  is  clearly  insufficient.  The  Defendant  asks  for 
a  change  of  venue.  If  the  motion  had  been  granted  by  default,  the  rule 
would  have  heen  to  change  the  venue,  and  the  effect  of  the  rule,  to  trans- 
fer the  papers  contrary  to  the  provisions  of  the  Judiciary  Act  in  relation 
to  the  venue  of  actions. 

The  motion  must  therefore  be  denied  ;  but  as  the  suits  are  brought 
against  a  public  officer  for  neglect  of  duty,  though  the  case  made  by  him 
is  far  from  being  a  strong  one,  I  am  inclined  to  grant  him  leave  to  renew 
the  motion. 
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JOHN  CRAKY  vs.  ALEXANDER  REID  et  al. 

The  48th  section  of  the  Judiciary  Act  which  reads  as  follows:  "all  issues  of  fact  pend- 
ing and  untried  in  the  supreme  court  or  any  court  of  common  pleas  on  the  first  Mon- 
day of  July  next  shall  be  tried  in  the  co»nty  in  which  the  venue  shall  be  laid;"  held, 
that  it  is  to  be  understood  as  applying  to  every  issue  of  fact  joined,  or  to  be  joined 
in  any  cause  pending  in  the  supreme  court  or  any  court  of  common  pleas  on  the  first 
Monday  of  July;  also  held,  that  unless  this  construction  be  given  to  this  section,  it 
would  leave  suits  commenced  before  the  first  Monday  of  July,  and  in  which  no  issues 
had  been  joined,  unprovided  for,  or  to  leave  them  to  be  controlled  by  the  provisions 
of  the  46th  section,  which  would  be  incovenient,  if  not  unjust. 

The  49th  section  which  notwithstanding  the  place  of  trial  for  all  issues  of  fact  is  fixed 
by  the  four  prececding  sections,  authorises  the  supreme  court  to  order  any  issue  of  fact 
upon  goo  1  eau«e  shewn  therefor,  to  be  tried  in  any  other  county. 

Any  parly,  the  Plaintiff  as  well  as  the  Defendant,  may  apply  for  an  order  that  the 
cause  be  tried  in  some  other  county  than  that  in  which  the  venue  is  laid. 

September  Special  Term,  1847.  J3lbany  county.  This  was  a  motion 
to  change  the  venue  from  the  county  of  Jllbany  to  the  county  of  Wash- 
ington.— The  suit  was  commenced  on  the  17th  of  May  last.  Issue  had 
not  been  joined  in  the  cause.  All  the  parties  resided  in  the  county  of 
Washington. 

S.  STEVENS,  for  Deft. 

M.  FAIRCHILD,ybr  Plff. 

HARRIS,  Justice. — The  notice  of  motion  in  this  case,  is  for  a  change  of 
venue.  This,  under  the  decision  just  made  in  the  case  of  Wheeler  & 
Niles  ads.  Barnard  &  Greentnan,can  only  be  sustained  by  shewing  a  pro- 
per case  under  the  provisions  of  the  46th  section  of  the  Judiciary  Act. 
And,  besides,  the  fact  that  the  cause  is  not  at  issue,  would  be  equally  fa- 
tal to  a  motion  to  order  the  trial  to  be  had  in  the  county  of  Washington. 
But  the  Defendants'  counsel  insists  that  the  case  is  within  the  46th  sec- 
tion, requiring  the  venue  to  be  changed.  The  parties  all  reside  in  the 
county  of  Washington,  and  had  the  suit  been  commenced  since  the  first 
Monday  of  July  last,  the  Defendants  would  have  had  the  right  to  have 
the  venue  changed  from  Albany  to  Washington,  with  the  costs  of  the  mo- 
tion. The  question  presented  here  is,  whether  the  suit,  having  been  com- 
menced before  the  first  Monday  of  July,  and  no  issue  having  been  joined 
before  that  day,  it  is  embraced  in  the  46th  section. 

The  object  of  the  45th,  46th,  47th  and  48th  sections  of  the  Judiciary 
Act,  was  to  determine  where  any  issue  of  fact,  to  be  tried  after  the  first 
Monday  of  July,  should  be  tried.  The  45th  section  provides  for  issues 
of  fact  joined  in  any  surrogate's  court,  and  generally  for  that  class  of 
actions  which  form  their  nature,  are  local,  and  directs  that  they  shall 
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be  tried  in  the  county  where  the  subject  of  the  action  shall  be  situated. 
The  46th  section  provides  a  venue  and  place  of  trial  for  actions 
which  are,  in  their  nature,  transitory.  The  47th  section  relates  to 
issues  of  fact  joined  in  suits  and  proceedings  in  equity.  These  three  sec- 
tions embrace  all  issues  to  be  tried  in  actions  to  be  commenced  after  the 
new  system  should  take  effect.  But  there  remained  a  class  of  cases  not 
yet  provided  for,  to  which  the  48th  section  was  intended  to  apply.  In  its 
terms  this  section  seems  only  to  embrace  actions  which  had  been  com- 
menced, and  in  which  issues  had  been  joined  on  the  first  Monday  of  July. 
But  the  effect  of  this  restricted  construction  of  that  section  would  be  to 
leave  suits  commenced  before  the  first  Monday  of  July,  and  in  which  no 
issues  had  been  joined,  unprovided  for,  or  to  leave  them  to  be  controlled 
by  the  provisions  of  the  46th  section.  The  latter  would  be  inconvenient, 
if  not  unjust.  Take  this  very  case  : — A  suit  was  commenced  on  the  17th 
of  May,  before  the  new  system  went  into  operation,  and  before  the  pro- 
visions of  the  Judiciary  Act  were  promulgated.  The  Plaintiff  laid  his 
venue,  as  he  had  a  right  to  do  under  the  then  existing  law,  in  the  county 
of  Albany  ;  but  no  issue  having  been  joined  before  the  new  system  went 
into  effect,  the  Defendants  would  have  the  right,  if  the  provisions  of  the 
46th  section  are  applicable  to  such  a  case,  upon  shewing  that  all  the  par- 
ties reside  in  Washington,  to  have  the  venue  changed,  and  to  charge  the 
Plaintiff  with  the  costs  of  the  motion.  The  legislature  never  could  have 
intended  to  give  the  provisions  of  that  section  a  retroactive  effect,  which 
should  operate  so  unjustly.  Is  this,  then,  a  case  unprovided  for  in  the  sec- 
tions above  referred  to?  I  think  not — I  think  the  48th  section  may  be 
fairly  construed  to  include  all  that  class  of  actions  which,  by  the  operation 
of  the  constitution,  were  on  the  day  mentioned  in  that  section  transferred 
from  the  old  courts  to  this  court — that  the  section  is  to  be  understood  as 
applying  to  every  issue  of  fact  joined  or  to  be  joined  in  any  cause  pend- 
ing in  the  supreme  court  or  any  court  of  common  pleas,  on  the  first  Mon- 
day of  July.  With  this  construction  of  the  48th  section  every  case  in 
which  there  could  be  an  issue  of  fact  to  be  tried  after  the  present  Judici- 
ary system  took  effect,  was  provided  for  in  the  four  sections  mentioned. 
Then  follows  the  49th  section,  which,  notwithstanding  the  place  of  trial 
for  all  issues  of  fact  is  fixed  by  the  four  preceeding  sections,  authorises 
the  supreme  court  to  order  any  such  issue  of  fact,  upon  good  cause  shown 
therefor,  to  be  tried  in  any  other  county.  The  provisions  of  the  49th  sec- 
tion were  clearly  intended  to  extend  to  all  the  cases  embraced  in  the  four 
preceding  sections.  Any  party,  the  Plaintiff  as  well  as  the  Defendant, 
may  apply  for  an  order  that  the  cause  be  tried  in  some  other  county  than 
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that  in  which  the  venue  is  laid.  Thus  it  may  well  happen,  in  the  same 
suit,  that  the  court  may  be  required  under  the  46th  section  to  change  the 
venue  to  the  proper  county,  and  then  upon  the  application  of  the  Plaintiff 
to  order  the  cause  to  be  tried  in  the  same  county  from  which,  under  the 
operation  of  the  46th  section,  the  venue  had  been  removed.  The  view 
now  presented  gives  full  force  and  effect  to  every  part  of  each  of  the  sec- 
tions of  the  Judiciary  Act  referred  to,  and  at  the  same  time  harmonizes  the 
various  provisions  of  those  sections  with  each  other.  If  this  view  be  cor- 
rect, this  motion  must  be  denied  as  well  upon  the  ground  of  the  insuffi- 
ciency of  the  notice  as  that  issue  has  not  been  joined  in  the  cause.  But  as  the 
Defendants  have  shown  a  case  which  upon  a  proper  application,  showing 
that  an  issue  of  fact  has  been  joined  in  the  case,  would  entitle  them  to  an 
order  for  the  trial  of  the  cause  in  the  county  of  Washington,  they  may 
have  leave  to  renew  their  motion  upon  any  day  in  the  present  term  or  at 
any  subsequent  term. 


COURT  OF  APPEALS,  SEPTEMBER  TERM,  1847. 


CONLEY  &  JOHNSON,  Plaintiffs  in  Error  vs.  PALMER,  Defendant  in  Error. 

A  writ  of  error  will  be  quashed  with  costs,  where  the  notice  of  bail  does  not  state  the 
additions  of  the  sureties,  with  their  places  of  residence.  (5  Hill,  519.) 

Quere.  Whether  a  writ  of  error  allowed  by  an  officer,  without  being  signed  by  the 
clerk,  and  sealed,  was  void  or  voidable  under  the  practice  and  statute,  previous  to 
July  5,  1847. 

Court  of  Appeals,  September  Term.,  1847.  This  was  a  motion 
by  Defendant  in  error,  to  quash  the  writ  of  error  in  this  cause. — On 
the  21st  of  June  last,  the  attorney  for  Plaintiffs  in  error  served  on  the  at- 
torney for  Defendant  in  error,  a  copy  of  an  order  of  a  supreme  court  com- 
missioner, entitled  as  above,  in  "  Supreme  Court,"  staying  proceedings  of 
Defendant  in  error  on  the  judgment  rendered  in  the  supreme  court,  until 
judgment  should  be  rendered  on  the  (within)  writ  of  error;  accompanied  by 
a  notice  that  a  writ  of  error  from  the  court  for  correction  of  errors,  return- 
able at  the  next  meeting  of  the  court,  and  tested  on  the  first  Monday  of 
January,  1847,  had  been  allowed  in  this  cause,  and  that  the  above  was  a 
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copy  of  an  order  endorsed  on  said  writ.  About  half  an  hour  previous  to 
the  service  of  the  above  copy,  order,  and  notice,  a  paper  purporting  to  be 
a  writ  of  error  in  the  cause,  with  the  original  order  of  the  supreme  court 
commissioner  endorsed  thereon,  was  exhibited  to  the  attorney  for  Defend- 
ant in  error.  The  Defendant  in  error  stated  that  when  such  writ  was  ex- 
hibited to  him,  there  was  no  seal  of  any  court  whatever  upon  it.  After- 
wards on  the  29th  of  June,  another  notice  was  served  on  the  attorney  for 
Defendant  in  error,  by  the  attorney  for  Plaintiffs  in  error,  stating  the  issu- 
ing of  the  writ,  &c.,  "  between  John  W.  Conley,  and  Win.  F.  Johnson, 
and  Joseph  S.  Palmer,  (the  parties  were  stated  the  same  in  the  writ,)  in 
a  plea  of  debt,"  &c.,  with  a  further  notice,  stating  the  names  of  the  bail 
in  the  bond,  and  their  places  of  residence,  without  any  additions.  On  the 
30th  of  June,  the  attorney  for  Defendant  in  error  served  notice  of  retainer, 
and  on  the  4th  of  August  wrote  to  the  clerk  of  the  court  of  appeals,  to 
ascertain  whether  assignment  of  errors  had  been  filed,  and  was  informed 
none  could  be  found. 

The  attorney  for  Plaintiffs  in  error  stated  that  the  writ  was  exhibited 
to  the  attorney  for  Defendant  in  error,  on  the  21st  of  June,  at  his  request, 
but  not  for  the  purpose  of  serving  it.  On  the  22d  of  June,  the  attorney 
for  Plaintiffs  in  error  sent  the  writ  of  error  to  the  clerk  of  the  court  of  errors, 
and  had  it  signed  by  him  and  sealed;  and  on  the  26th  of  June,  sent  the 
writ,  bond,  and  certificate  of  counsel  to  the  clerk  of  the  supreme  court  at 
Utica,  by  mail,  with  directions  to  file  the  same,  and  make  return  thereto, 
&c.  On  the  28th  of  June,  served  notice  of  issuing  the  writ,  &c.,  on  the 
attorney  for  Defendant  in  error  (as  stated  by  him):  and  on  the  29th  received 
his  admission  of  service.  Before  the  motion  papers  were  served,  he  sent 
by  mail  an  assignment  of  errors  to  the  clerk  of  this  court  to  file,  and  served 
by  mail  a  copy  thereof,  and  notice  on  the  attorney  for  Defendant  in  error. 
The  motion  papers  were  served  on  the  28th  of  August  last. 

The  Defendant  in  error  founded  his  motion  upon  the  following  points : 

I.  The  writ  of  error  is  void ; 

1st.  It  was  allowed  to  remove  a  cause  from  the  supreme  court,  where 
Conley  &  Johnson  were  Plaintiffs  in  error ;  whereas  it  removes  a  cause 
from  the  supreme  court  where  Palmer  was  Plaintiff  in  error,  and  Conley 
&  Johnson  Defendants  in  error.  (Reference  to  the  endorsement  of  the  su- 
preme court  commissioner  of  the  allowance  and  stay  of  proceedings  on  the 
writ,  where  the  title  was  "  Supreme  Court — John  W.  Conley  &  Win.  F. 
Johnson,  Plaintiffs  in  error,  vs.  Joseph  S.  Palmer,  Defendant  in  error.") 
The  writ  allowed,  must  correspond  with  the  record.  (2  R.  S.,  482,  §  18. 
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2d.  There  was  no  seal  on  said  writ  when  allowed.  (2  R.  S.,  207 ',  §8; 
Session  Laws,  1847,  p.  335,  §  57.) 

3d.  It  does  not  appear  by  said  writ  who  are  Plaintiffs  or  Defendants. 

II.  The  Plaintiffs  in  error  did  not  cause  the  writ  of  error  and  transcript 
of  judgment  to  be  filed  in  twenty  days  after  writ  issued.     (2  R.  S.,  496, 
§43;  rule  2,  Court  of  Errors;  rule  1,  Court  of  .Appeals.) 

III.  The  Plaintiffs  in  error  did  not  make  and  file  an  assignment  of  error 
within  four  days  after  the  return  of  said  writ,  and  have  not  yet  assigned 
errors.     (Rule  4,  Court  of  Errors;  rule  3,  Court  of  Jippeds.) 

IV.  The  notice  of  filing  writ  of  error  is  defective  in  not  stating  who  the 
parties  are  in  said  writ  filed  ;  "  a  plaint  between  John  W.  Conley,  and  Wm. 
F.  Johnson,  and  Joseph  S.  Palmer"  is  too  indefinite. 

V.  The  notice  of  bail  is  defective : 

1st.  It  does  not  specify  in  what  cause  bail  is  put  in. 

2d.  It  does  not  give  the  names  of  the  sureties,  with  their  additions  and 
places  of  residence,  as  required  by  staute.  (Moody  vs.  Baker,  5  Cow., 
413;  Fleet  vs.  Young,  11  Wend.,  526;  2  R.  S.,  495,  §  34,  2d  ed.;  Stearns 
vs.  Ken  yon,  5  Hill,  519. 

M.  T.  REYNOLDS,  for  Deft  in  error. 
WM.  J.  HOUGH,  for  Plff"s  in  error. 

By  the  Court,  JEWETT,  Chief  Judge. — Granted  the  motion  with  costs, 
on  the  ground  that  the  notice  of  bail  was  defective  in  not  stating  the  ad- 
ditions of  the  sureties,  which  was  fatal.  (5  Hill,  519.)  Besides  it  did 
not  appear  that  the  writ  had  been  returned,  and  assignment  of  errors  filed 
according  to  the  rules. 

There  was  no  decision  announced  upon  the  other  points. 
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WILDER  &  GORTON  vs.  BAUMSTAUCK. 

Where  a  Defendant  in  close  confinement,  executed  a  bond  and  warrant  of  attorney  to 
Plaintiffs  to  secure  the  vqlue  of  the  probable  amount  of  goods  which  Defendant  con- 
fessed he  had  purloined  from  Plaintiffs  while  in  their  employ,  and  for  which  he  was 
then  imprisoned  by  the  Plaintiffs  on  criminal  process,  awaiting  his  examination — 
there  being  no  attorney  present  for  Defendant ;  held,  that  the  judgment  entered 
thereon  should  not  be  allowed  to  stand. 

It  seems,  that  if  it  had  appeared  clearly  that  the  Defendant  was  fairly  indebted  to  the 
Plaintiffs  in  the  sum  for  which  the  judgment  was  confessed,  it  would  not  have  been 
set  aside. 

The  validity  of  the  bond  in  such  a  case  may  be  fairly  tested  by  action;  the  setting 
aside  the  judgment  being  no  bar  to  the  Plaintiffs'  remedy  in  that  way. 

September  Special  Term,  1847.     Monroe  county.     Motion  by  Defend- 
ant to  set  aside  judgment  entered  on  bond  and  warrant  of  attorney. 

Mr.  WARNER,  for  the  motion. 
Mr.  GILBERT,  opposed. 

WELLES,  Justice. — From  the  affidavits  which  in  many  respects  are  flatly 
contradictory,  the  following  facts  are  established  or  may  be  inferred. 

1.  That  on  the  1st  of  September,  1847,  the  Defendant  was  in  close 
confinement  in  the  watch  house  in  the  city  of  Rochester,   awaiting  his 
examination  on  a  charge  of  having  stolen  the  goods  of  the  Plaintiffs,  and 
that  the  proceeding  against  him  was  in  the  name  of  the  people  on  the 
complaint  of  the  Plaintiffs. 

2.  That  the  bond  and  warrant  of  attorney  in  this  case  were  executed 
by  the  Defendant  while  so  in  close  confinement,  no  one  being  present  with 
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him  but  one  of  the  Plaintiffs,  (at  whose  suggestion  they  were  executed,) 
and  the  attorney  of  the  Plaintiffs. 

3.  That  the  Defendant  was  a  foreigner  and  unacquainted  with  legal 
proceedings.     That  he  executed  the  bond  and  warrant  of  attorney  by 
making  his  mark,  and  that  the  warrant  of  attorney  was  not  read  to  him 
although  the  nature  and  effect  of  both  were  explained,  and  the  condition 
of  the  bond  read  to  him. 

4.  That  the  consideration  of  the  bond  was,  a  quantity  of  goods,  con- 
fessed at  the  time  and  in  the  prison,  to  have  been  at  various  times  and  in 
various  quantities,  taken  by  the  Defendant  from  the  store  of  the  Plaintiffs 
while  the  Defendant  was  in  their  employment  as  a  porter,  and  which 
goods  had  been  converted  and  disposed  of  by  the  Defendant  and  not 
accounted  for  by  him. 

5.  That  there  was  not  at  the  time  of  executing  the  bond  and  warrant 
of  attorney,  or  at  any  other  time,  any  stating  of  accounts  between  the 
parties,  and  the  confession  of  the  Defendant  as  to  the  amount  and  value 
of  the  goods  so  taken,  was  in  general  terms  that  they  would  probably 
amount  to  $'250  and  possibly  to  $300. 

Upon  a  careful  examination  of  all  the  facts  and  statements  in  the 
affidavits,  I  cannot  resist  the  conclusion,  that  the  Defendant  was  influenced 
by  a  hope  and  expectation  that  the  giving  of  the  bond  and  warrant  of 
attorney,  whatever  he  might  have  understood  of  their  legal  effect,  would 
either  lead  to  his  discharge  from  imprisonment,  or  at  least  secure  the 
favorable  consideration  and  treatment  on  the  part  of  the  Plaintiffs  who 
were  his  accusers  and  by  whom  his  imprisonment  had  been  procured.  It 
is  impossible  to  reconcile  his  conduct,  upon  any  other  principle. 

It  is  contended  by  the  Plaintiffs'  counsel  that  the  rule,  by  virtue  of 
which  the  court  will  set  aside  a  judgment  entered  on  bond  and  warrant 
of  attorney,  executed  by  the  Defendant  while  in  confinement,  &c.,  applies 
only  to  cases  where  the  Defendant  is  in  custody  at  the  suit  of  the  Plain- 
tiffs, and  does  not  apply  to  a  case  where  he  is  in  confinement  on  criminal 
process. 

The  first  rule  of  court  on  the  subject  that  I  have  been  able  to  find,  was 
adopted  by  the  English  court  of  King's  Bench  in  the  15th  year  of  Charles 
II — and  is  in  the  following  words:  "That  no  warrant  of  attorney  for 
confessing  a  judgment  executed  by  any  person  in  custody,  shall  be  of  any 
force  unless  some  attorney  for  and  on  behalf  of  such  person  in  custody, 
and  expressly  named  by  him,  be  present  to  inform  him  of  the  nature  of 
such  warrant."  (1  Cowp.,  281.) 
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In  the  4th  year  of  George  II,  the  same  court  adopted  the  following 
general  rule : 

"  The  court  taking  notice  of  great  inconveniences  following  from  hold- 
ing a  warrant  to  confess  judgment  by  one  in  custody,  to  be  good  if  any 
attorney  (though  for  the  opposite  party)  was  present,  made  a  rule  that  for 
the  future  there  should  be  an  attorney  present  on  behalf  of  the  Defendant." 

The  Court  of  King's  Bench  have  held  that  the  above  rules  do  not  ex- 
tend to  persons  in  custody  in  execution.  (1  7'.  jR.,  715 ;  7  T.  R.s  19; 
Cowp.,281;  2Str.,  1245.) 

Nor  to  warrants  of  attorney  given  for  any  other  cause  of  action  than 
that  for  which  the  Defendant  is  in  custody;  (3  Burr.,  1792;  2  Ld.  Raym., 
797;  1  East.,  241;  8  Taunt.,  233;)  and  consequently  that  the  rule  does 
not  extend  to  a  person  in  custody  on  criminal  process;  (4  T.  R.,  433.) 

Independently  of  the  above  positive  rules,  which  have  been  to  the  re- 
gret of  learned  judges  very  much  frittered  away  by  the  process  of  con- 
struction, (1  East.,  241 ;  7  T.  R.,  8)  there  is  no  doubt  that  the  courts  of 
common  law  in  England  and  this  state,  possess  and  have  exercised  gene- 
ral equitable  powers  over  judgments  entered  upon  bond  and  warrant  of 
attorney,  and  will  set  them  aside  whenever  the  warrant  of  attorney  has 
been  obtained  by  fraud  or  duress,  or  are  against  public  policy. 

In  Richmond  vs.  Roberts,  (7  Johns.,  319)  the  jailor  took  the  bond  and 
warrant  of  attorney  for  the  amount  of  a  ca.  sa.  ads.  of  the  Plaintiff  and 
$  10  in  addition,  upon  which  the  judgment  was  afterwards  entered,  the 
court  set  aside  the  judgment  on  the  ground  that  the  practice  if  tolerated 
would  lead  to  abuse,  &c.,  and  left  the  Plaintiff  to  his  action  on  the  bond. 
That  was  a  case  of  a  Defendant  in  custody  in  execution,  and  so  not  within 
the  rule  of  the  King's  Bench  according  to  the  constructions  which  had 
been  given  to  it. 

The  case  of  Evans  vs.  Beeden  (2  Wend.,  243)  was  probably  decided 
under  the  rule  of  the  King's  Bench;  no  other  facts  are  stated  than  that 
the  papers  were  executed  by  the  Defendant  while  in  close  custody  and 
no  attorney  attending  on  his  part  at  their  execution. 

In  the  case  now  before  me,  if  it  appeared  clearly  that  the  Defendant 
was  fairly  indebted  to  the  Plaintiffs  in  the  sum  for  which  the  judgment 
was  confessed,  I  should  hesitate  about  interfering  with  it. 

But  there  was  no  liquidation  of  accounts  and  the  only  evidence  of  any 
indebtedness  on  the  part  of  the  Defendant,  was  his  confession  under  the 
circumstances  mentioned,  that  he  had  purloined  goods  from  the  Plaintiffs' 
store  at  various  times ;  and  upon  being  inquired  of  by  one  of  the  Plain- 
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tiffs  as  to  their  value,  replied  that  they  would  probably  amount  to  $200, 
and  possibly  to  $300.  And  the  judgment  was  confessed  for  $300. 

I  think  there  can  be  no  doubt  of  the  Defendant  being  at  the  time  under 
the  influence  of  fear,  or  hope  of  favor.  Certainly  no  prudent  attorney 
would  have  advised  him  to  confess  a  judgment  for  this  amount,  under 
such  circumstances.  And  I  think  it  would  be  establishing  a  dangerous 
precedent  to  allow  the  judgment  to  stand.  This  judgment,  if  set  aside, 
will  of  course  be  no  bar  to  an  action  upon  the  bond,  where  its  validity 
may  be  fairly  tested ;  and  I  think  it  will  be  most  prudent  to  leave  the 
Plaintiffs  to  that  remedy. 

The  judgment  is  therefore  set  aside  with  $10  costs. 


COURT  OF  APPEALS,  SEPTEMBER  TERM,  1847. 

MOAK,  Plaintiff  in  Error  vs.  FOLAND,  Defendant  in  Error. 

Where  questions  of  fact  arise  in  a  cause  before  a  Justice  of  the  Pence,  and  evidence 
is  given  upon  both  sides  in  relation  thereto,  which  is  conflicting,  it  is  for  the  justice 
to  decide  such  questions,  and  having  done  so,  this  court  will  not  reverse  the  judg- 
ment, although  it  may  seem,  that  the  weight  of  evidence  is  against  his  decision. 

Thus,  where  Plaintiff  let  Defendant  have  his  farm  for  two  years,  and  with  the  farm 
a  number  of  fowls,  and  at  the  end  of  one  year  an  agreement  was  entered  into  be- 
tween the  parties  that  Defendant  should  give  up  the  farm — which  he  did,  but  took 
away  the  fowls  ;  and  Plaintiff  sued  him  in  trover,  and  the  evidence  was  conflicting 
on  the  trial  whether  the  contract  between  the  parties  constituted  a  sale  or  bailment 
as  to  the  fowls ;  held ,  that  the  justice  having  decided  such  question  upon  the  evi- 
dence introduced  on  the  trial,  and  given  judgment  thereon,  it  shouid  be  held  con- 
elusive. 

Calendar  cause.  This  suit  was  brought  in  a  justice's  court  in  the 
county  of  Otsego,  to  recover  in  an  action  of  trover,  the  value  of  certain 
fowls  Moak  (the  Defendant  below)  had  received  of  Foland,  (the  Plaintiff 
below)  under  a  contract  between  the  parties  for  the  keeping  of  the  fowls 
and  the  division  of  the  eggs,  and  which  after  the  expiration  of  the  con- 
tract, the  Defendant  (as  was  alleged)  converted  to  his  own  use. 

The  contract  originally  made,  authorised  the  Defendant  to  keep  the 
fowls  which  were  left  by  the  Plaintiff  on  a  farm  he  had  rented  to  the 
Defendant  during  the  term  of  his  tenancy,  which  was  two  years.  He 
also  left  other  personal  property  on  the  farm  with  the  Defendant,  during 
the  same  term.  Before  the  expiration  of  the  lease,  a  subsequent  agree- 
ment was  made  between  the  parties  that  the  Defendant  should  leave  the 
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Plaintiff's  premises  at  an  earlier  period  than  that  specified  in  the  lease. 
The  Defendant  on  leaving  the  premises  carried  with  him  the  fowls;  to 
recover  their  value  the  suit  was  brought. 

Jacob  Moak,  father  of  the  Defendant,  was  introduced  by  the  Plaintiff 
(Foland)  as  a  witness,  who  testified  that  he  resided  with  the  Defendant 
on  the  Plaintiff's  farm  from  April,  1844,  to  March,  1845;  left  Defendant 
on  the  farm  when  he  moved  away;  Defendant  had  in  his  possession  at 
the  time  he  lived  there  some  hens  of  Foland's ;  there  might  have  been 
forty  of  them;  might  not  have  been  half  of  that  number;  witness  had 
thirty  hens  of  his  own  there ;  Foland's  hens  were  there  when  witness 
went  there ;  there  was  a  large  flock ;  thought  there  might  have  been  forty 
besides  witness's.  Cross-examined :  Said  he  was  informed  by  the  Plain- 
tiff that  he  (Plaintiff)  had  hens  at  his  son's ;  Plaintiff  told  him  so,  soon 
after  witness  moved  there ;  witness  had  seen  Plaintiff  take  away  some 
hens  from  Defendant's  after  that  time ;  took  at  one  time  seven  or  eight, 
which  were  in  Defendant's  possession.  Direct :  Plaintiff  was  to  have  all 
the  eggs  of  his  own  hens  for  a  certain  time,  but  not  the  whole  season ; 
had  heard  both  parties  say  so;  thought  that  Plaintiff  was  to  have  three 
eggs  to  Defendant's  five ;  the  division  of  the  eggs  ceased  about  the  1st  of 
August.  Cross :  At  the  time  Defendant  told  witness  that  Plaintiff  was 
to  have  eggs  from  his  own  hens,  he  also  stated  that  Plaintiff  was  to  have 
the  first  run  of  eggs ;  that  Plaintiff  was  to  have  nothing  more  to  do  with 
the  hens,  until  two  years  had  expired  that  Defendant  had  hired  Plaintiff's 
place;  heard  Plaintiff  say  that  he  had  let  Defendant  have  the  hens  for 
the  period  of  two  years  that  Defendant  had  hired  the  place.  Direct: 
When  Plaintiff  left  the  farm  he  left  the  hens  there;  Defendant  had  left 
the  farm  of  Plaintiff;  he  made  an  agreement  with  him  before  witness 
moved  away ;  did  not  recollect  of  any  thing  being  said  about  Defendant 
having  the  privilege  of  taking  off  the  hens  from  the  place.  Cross :  De- 
fendant was  to  leave  the  same  number  of  hens  he  had  of  Plaintiff  on  the 
farm,  when  his  time  was  out ;  did  not  know  of  anything  being  said  that 
Defendant  was  to  leave  the  same  hens ;  Defendant  made  an  agreement 
with  Plaintiff  in  February  to  leave  the  farm ;  Plaintiff  was  to  pay  De- 
fendant $22,  which  was  to  settle  all  concerns  up  to  that  date,  and  Defend- 
ant was  to  give  up  the  farm  on  the  1st  of  April  following ;  did  not  hear 
anything  said  in  relation  to  the  hens  in  that  settlement;  witness  was 
called  by  the  parties  as  a  witness  to  the  bargain.  Direct:  The  $22  was 
for  fall  ploughing,  drawing  stone,  and  other  matters  between  them. 
Plaintiff  stated  the  settlement  without  mentioning  the  items  that  consti- 
tuted the  $22 ;  nothing  was  said  except  that  the  $22  settled  up  all  mat- 
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ters  between  them  to  that  date ;  did  not  recollect  of  any  item  being  men- 
tioned. 

Zachariah  Poland,  father  of  Plaintiff,  sworn  :  Had  a  conversation  with 
Defendant  at  Defendant's  barn,  shortly  after  the  settlement  between  the 
parties,  about  the  hens  on  the  premises  occupied  by  Defendant ;  witness 
remarked,  that  Defendant  had  quite  a  number  of  hens;  to  which  Defend- 
ant replied  yes,  but  when  my  father  takes  away  his,  and  Hank  (the 
Plaintiff)  his,  I  shall  not  have  many  left,  because  a  great  many  have  got 
away;  Defendant  did  not  speak  of  the  number  of  hens  Henry  had  there; 
witness  should  think  there  were  sixty  or  seventy  hens  there.  Cross- 
examined:  The  settlement  was  made  at  witness's  house;  witness  said, 
"  this  settles  all  things,  up  to  this  time,"  Defendant  said  yes;  Plaintiff 
said,  it  is  paid  ($22)  for  fall  ploughing,  drawing  stone,  and  leaving  the 
place;  there  was  nothing  said  about  the  hens;  it  was  stated  that  every 
thing  was  settled  up  to  that  date. 

James  Poland,  brother  of  Plaintiff,  sworn  :  Was  present  when  the 
terms  of  the  settlement  were  agreed  on;  Defendant  was  to  give  Plaintiff 
all  he  had  had  of  him,  and  leave  the  farm  on  the  1st  day  of  April;  nothing 
was  said  of  any  particular  item  that  he  had  had  of  him.  Cross-examined: 
The  agreement  was  made  in  the  fore  part  of  January ;  they  were  talking 
about  Defendant's  giving  up  possession  of  the  farm;  knew  Defendant 
had  hired  Plaintiff's  farm  for  two  years,  and  the  talk  was  about  giving 
up  the  farm  for  the  coming  year.  Plaintiff  agreed  to  give  Defendant 
$22  if  he  would  give  up  possession  of  the  farm.  Fall  ploughing  was 
spoken  of,  drawing  stone,  making  stone  wall ;  the  fall  ploughing  and 
drawing  stone  amounted  to  $22 ;  there  was  no  other  account  that  witness 
knew  of;  they  talked  over  all  their  matters.  Defendant  let  witness  have 
two  liens  for  Plaintiff,  which  he  took  away;  witness  did  not  recollect  any 
thing  being  said  at  the  settlement  in  relation  to  the  hens;  Plaintiff  and 
Defendant  had  some  dispute  after  the  settlement  as  to  whether  the  hens 
were  mentioned.  Witness  told  them  he  could  not  recollect;  Plaintiff 
alleged  that  he  reserved  the  hens  in  the  settlement ;  the  Defendant  denied 
that  he  had.  Direct:  Plaintiff  left  with  Defendant  other  personal  pro- 
perty besides  the  hens;  he  left  a  fanning  mill,  grind  stone  and  stove ; 
they  remained  there  until  after  the  settlement  in  the  winter.  Cross:  At 
the  time  of  the  conversation  about  the  settlement  between  the  parties, 
the  fanning  mill  and  grind  stone  were  not  mentioned. 

Zachariah  Poland,  recalled :  After  the  settlement,  witness  was  at  De- 
fendant's house,  and  Defendant  brought  out  a  pair  of  andirons  and  gave 
them  to  Plaintiff,  they  were  a  pair  that  Plaintiff  left  there. 
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Plaintiff  introduced  witnesses  to  prove  the  carrying  away  of  the  hens 
by  Defendant,  and  their  value. 

John  Welch,  sworn  for  the  defence :  Had  heard  the  Plaintiff,  in  March, 
speak  of  the  Defendant  having  some  hens  of  him ;  Plaintiff  said  he  had 
let  Defendant  have  some  hens  for  two  years;  that  Plaintiff  and  Defendant 
had  made  arrangements,  and  Plaintiff  had  taken  the  place  back,  and  had 
paid  Defendant  $22 ;  and  because  Plaintiff  had  not  mentioned  about  the 
fowls  when  he  made  the  arrangements,  Defendant  was  going  to  keep 
them  and  move  them  off.  Cross-examined:  The  substance  of  what 
Plaintiff  said,  was,  that  he  had  let  Defendant  have  fowls,  and  defendant 
had  said  he  was  going  to  take  them  away  when  he  moved. 

Robert  Cady,  sworn  for  defence :  Heard  Plaintiff  say  that  he  had  let 
Defendant  have  some  hens ;  it  was  about  a  year  ago ;  Plaintiff  said  he 
had  let  Defendant  have  some  hens — forty  of  them ;  out  of  the  forty  he 
was  to  have  ten;  Plaintiff  was  to  have  the  eggs  of  his  hens  until  harvest 
time,  and  Defendant  was  then  to  have  them  for  two  years ;  and  at  the 
end  of  two  years  he  was  to  deliver  to  Plaintiff  thirty  hens ;  Plaintiff  did 
not  say  that  Defendant  was  to  return  the  same  hens;  Defendant  was  to 
return  thirty  hens  at  the  end  of  two  years. 

Defendant  introduced  witnesses  to  prove  the  value  of  the  hens. 

On  the  24th  of  April,  1845,  the  justice  rendered  judgment  against  the 
Defendant  for  $8.12  damages,  and  $4.66  costs.  The  judgment  was  re- 
versed on  certiorari  by  the  Otsego  Common  Pleas,  and  affirmed  by  the 
Supreme  Court  on  a  writ  of  error;  the  latter  court  reversing  the  judgment 
of  reversal  of  the  Common  Pleas.  The  cause  was  then  removed  to  the 
Court  for  the  Correction  of  Errors  by  the  Defendant. 

The  following  is  the  opinion  of  the  Supreme  Court,  upon  reversing  the 
judgment  of  the  Common  Pleas,  and  affirming  that  of  the  Justice. 

"  By  the  Court,  JEWETT,  Justice. — The  principal  question  on  the  trial 
was  one  of  fact ;  whether  the  contract  entered  into  between  the  parties 
in  relation  to  the  fowls,  created  the  relation  of  bailor  and  bailee  between 
the  parties,  or  whether  it  was  a  contract  of  sale  of  the  fowls  to  the  De- 
fendant. If  the  former,  the  conduct  of  the  Defendant  in  regard  to  his 
trust  was  such  as  was  equivalent  to  a  conversion ;  but  if  it  amounted  to 
a  sale,  the  action  could  not  be  sustained.  The  evidence  was  conflicting 
upon  the  question ;  and  although  I  am  inclined  to  think  the  weight  of 
the  evidence  was  against  the  conclusion  to  which  the  justice  arrived,  the 
judgment  should  not  have  been  reversed  on  that  ground." 

C.  D.  COLMAN,  for  Plaintiff  in  error,  insisted,  that  the  contract,  by  vir- 
tue of  which  the  Defendant  acquired  the  possession  of  the  fowls,  was 
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one  of  sale  and  not  a  bailment;  that  there  was  no  understanding  or 
agreement  between  the  parties  to  the  contract,  that  the  identical  fowls, 
should  be  returned  at  the  end  of  the  term.  (21  Wend.  83.)  That  there 
was  an  express  agreement  or  understanding  between  the  parties  that  the 
Defendant  was  to  return  the  same  number  of  fowls  at  the  end  of  the  term. 

If  the  contract  was  one  of  bailment  and  not  a  sale,  it  was  a  bailment 
for  the  term  of  two  years ;  the  subsequent  arrangement  made  between 
the  parties  in  January,  1845,  in  no  manner  changed  the  rights  which  the 
parties  had  acquired  by  virtue  of  the  contract  in  relation  to  the  fowls, 
nor  did  it  change  the  possession  or  the  rights  of  the  Defendant  to  the 
possession  of  the  fowls  for  the  term  o'f  two  years. 

A.  DEAN,  for  Defendant  in  error,  insisted,  that  the  Plaintiff  had  not 
parted  with  the  ownership  of  the  fowls,  but,  that  the  same  fowls  were  to 
be  returned  to  him,  and  that  the  Defendant  had  acquired  merely  a  pos- 
sessory right  to  be  enjoyed  while  he  occupied  the  farm,  and  that  their 
removal  by  Defendant  from  the  demised  premises  was  a  conversion. 

The  questions  whether  the  contract  or  contracts  under  which  the  par- 
ties acquired  their  respective  rights  constituted  a  bailment  or  sale  of  the 
fowls,  and  whether  their  removal  by  the  Defendant  from  the  demised 
premises  was  a  conversion,  and  what  amount  of  damages  the  Plaintiff 
had  sustained  thereby,  were  questions  of  fact,  controverted  on  the  trial, 
submitted  to  and  passed  upon  by  the  justice,  and  his  decision  thereon  was 
conclusive.  (18  Wend.,  141 ;  1  Denio,  25,  27.) 

This  Court,  (upon  the  argument)  decided,  that  the  questions  arising 
before  the  justice  in  the  cause,  were  questions  of  fact.  That  evidence 
was  given  upon  both  sides,  and  that  it  was  for  the  justice  before  whom 
the  cause  was  tried,  to  decide  those  questions,  and  that  having  done  so, 
the  court  of  Common  Pleas  were  erroneous  in  reversing  his  judgment. 

The  decision  of  the  Supreme  Court  was  unanimously  affirmed. 


LOWREY  &  LOWREY  VS.  MANSFIELD. 

A  Defendant  in  replevin,  cannot  be  arrested  and  held  to  bail,  where  a  part  of  the 

properly  is  taken  and  delivered  to  Plaintiff— the  remainder  of  the  property  not  being 

found  by  the  sheriff. 
The  Plaintiff  in  such  a  case  may  elect  which  he  will  take — a  portion  of  the  goods 

only,  or  the  person  of  the  Defendant;  but  cannot  have  both  in  the  same  writ. 
The  sheriff  is  not  bound  to  take  part  of  the  goods,  (unless  he  can  find  them  all)  but 

may  take  the  body  instead. 
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If  Plaintiff  desires  to  take  what  goods  can  be  found,  and  to  hold  the  Defendant  person- 
ally for  the  balance,  he  can  issue  an  alias  writ  for  the  residue  and  hold  Defendant 
to  bail  in  double  Hie  value  of  the  goods  described  in  such  alias  writ,  or,  he  can  have 
the  portion  of  goods  found,  delivered  to  him,  and  proceed  in  the  suit  for  the  whole, 
and  recover  damages  for  that  portion  not  found.  (Snow  vs.  Roy,  22  Wend.,  602.) 

September  Special  Term,  1847.  Monroe  county.  Motion  to  set  aside 
Defendant's  bond,  taken  by  the  Sheriff  of  Monroe  county,  on  a  writ  of 
replevin. — In  August  last  a  writ  of  replevin  was  issued  in  this  cause,  upon 
which  a  portion  only  of  the  goods  described  in  it  were  taken  by  the  sheriff 
and  delivered  to  the  Plaintiffs.  The  sheriff  not  being  able  to  find  the 
residue  of  the  goods,  by  direction  of  the  Plaintiffs,  arrested  the  Defendant 
and  held  him  to  bail ;  and  his  counsel  now  moves  to  set  aside  the  arrest, 
and  bond  taken  on  the  occasion,  upon  the  ground,  that  as  a  part  of  the 
goods  have  been  replevied  and  delivered  to  the  Plaintiffs,  he  is  not  liable 
to  be  arrested  on  the  same  writ  for  the  residue  not  found. 

C.  L.  CLARKE,  for  the  motion. 
GEO.  H.  MUMFORD,  opposed. 

WELLES,  Justice. — The  action  of  replevin,  as  it  now  exists  in  this  state, 
is  in  many  respects  changed  from  what  it  was  at  common  law,  both  in  its 
object  and  form  of  proceeding.  The  writ  of  replevin  requires  the  sheriff, 
in  case  he  cannot  find  the  goods  described  in  the  writ,  to  take  the  body  of 
the  Defendant  and  have  him  at  the  return  of  the  writ,  £c.  (2  R.  S., 
523,  §  6.) 

The  10th  section  of  the  act  provides  that  if  the  property  to  be  replevied, 
or  any  part  thereof,  be  secured  or  concealed  in  any  dwelling  house  or 
other  building  or  enclosure,  the  officer  shall  publicly  demand  deliverance 
thereof;  and  if  the  same  be  not  delivered,  &c.,  he  shall  cause  such  house, 
&c.,  to  be  broken  open,  and  shall  make  replevin  according  to  the  writ, 
&c.  This  section  clearly  contemplates  a  case  where  all  the  property  is 
to  be  taken,  and  if  all  or  any  part  is  concealed,  &c.,  the  sheriff  is  required 
to  break  open  the  house,  &c.,  and  replevy  it. 

The  section  next  following  contemplates  the  case  where  the  Defendant 
is  to  be  arrested,  which  is  the  removal  or  concealment  of  the  "  property 
described  in  the  writ"  The  words  "  or  any  part  thereof"  are  not  added 
as  in  the  former  section. 

The  12th  section,  which  follows,  provides  for  the  Defendant's  discharge 
from  the  arrest,  upon  executing  a  bond  in  a  penalty  at  least  double  the 
value  of  the  property  described  in  the  writ.  If  the  legislature  intended 
to  allow  the  arrest  of  the  Defendant  on  the  same  writ  partially  executed 
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by  the  taking  of  property,  it  seems  to  me  they  have  not  only  been  un- 
fortunate in  the  employment  of  terms  to  express  that  intention,  but  have 
opened  a  door  for  oppressive  exactions.  For  I  see  not  why  a  Defendant 
upon  that  construction  may  not  be  required  to  give  and  justify  bail  in  any 
supposable  amount  for  the  removal  of  the  most  trifling  article  or  portion 
of  the  property  described  in  the  writ,  when  the  Plaintiff  has  had  all  the 
rest  delivered  to  him. 

By  adopting  the  construction  contended  for  by  the  Defendant's  counsel, 
every  difficulty  is  removed  and  all  the  sections  of  the  act  perfectly  har- 
monize. And  no  injustice  is  done  to  the  Plaintiff:  Because  in  the  first 
place,  if  he  prefers  the  security  of  the  Defendant's  person,  to  having  a 
portion  only  of  the  goods  described  in  his  writ  delivered  to  him,  he  can 
have  it.  The  sheriff  is  not  bound  to  take  a  part  of  the  goods,  unless  he 
can  find  them  all ;  but  may  take  the  body  of  the  Defendant  instead.  In 
the  second  place,  if  the  Plaintiff  insists  upon  taking  what  goods  are  to 
be  found,  and  desires  to  hold  the  Defendant  personally  for  the  balance, 
he  can  do  so  upon  the  small  inconvenience  of  issuing  an  alias  writ  for 
the  residue  of  the  goods,  and  hold  the  Defendant  to  bail  in  double  the 
value  of  the  goods  described  in  such  alias  writ;  or  if  he  is  not  willing  to 
submit  to  the  delay  of  such  process,  and  still  wishes  to  secure  what  pro- 
perty can  be  found,  he  can  have  that  delivered  to  him  and  proceed  in  the 
suit  for  ihe  whole  and  recover  damages  for  that  portion  not  found,  &c. 
(Snow  vs.  Roy,  22  Wend.,  602.) 

The  motion  is  granted,  and  as  the  question  has  never  been  definitely 
settled  and  grows  out  of  the  construction  of  a  statute,  the  costs  may  abide 
the  final  event  of  the  suit. 


MARY  N.  LADD  vs.  MARIETT  INGHAM. 

Where  Defendant,  after  verdict,  obtained  an  order  staying  proceedings  for  the  purpose 
of  making  a  case,  and  the  Plaintiff  thereafter  obtained  a  modification  of  the  order, 
permitting  him  to  docket  judgment  and  file  a  transcript — which  he  did,  without 
serving  Defendant's  attorney  with  a  copy  or  notice  of  the  modification  of  the  onlcr; 
and  Defendant  moved  to  set  aside  the  judgment  on  that  ground:  held,  that  it  was 
not  necessary  to  serve  or  give  notice  of  the  modification  of  the  order,  to  make  the 
Plaintiff's  proceedings  valid,  especially,  as  Defendant's  counsel  was  present  when 
application  was  made  for  the  modification,  although,  ignorant  of  the  granting  it. 

In  all  such  cases  notice  of  such  orders  should  be  given,  to  avoid  the  expense  of  mo- 
tions ;  and  in  an  ordinary  case,  it  seems,  that  costs  would  be  granted  against  the 
party  not  giving  it,  although,  the  motion  should  be  denied. 


Special  Term  Reports.  91 

September  Special  Term,  1847.  Monroe  county.  Motion  to  set  aside 
judgment  for  irregularity. — This  cause,  which  was  an  action  of  slander, 
was  tried  at  the  Orleans  circuit  on  the  first  Monday  of  February,  1846, 
and  a  verdict  rendered  for  the  Plaintiff  for  $3,000.  The  next  day  after 
the  verdict  was  rendered,  Judge  Dayton,  who  presided  at  the  trial,  granted 
an  order  on  the  application  of  the  Defendant's  attorney  allowing  him 
sixty  days  to  prepare  and  serve  a  case  or  bill  of  exceptions,  and  in  the 
mean  time  staying  all  proceedings  in  the  cause  on  the  part  of  the  Plaintiff. 

On  the  4th  day  of  April  next  thereafter,  a  case  was  served  on  the 
Plaintiff's  attorney,  together  with  another  order  of  Judge  Dayton  further 
staying  the  proceedings  on  the  part  of  the  Plaintiff  until  the  case  should 
be  settled,  and  until  the  final  determination  of  the  court  thereon.  The 
case  has  since  been  settled  by  the  judge,  but  not  brought  to  argument. 

On  the  26th  day  of  February,  1846,  Judge  Dayton  made  an  order  on 
the  application  of  the  Plaintiff's  counsel,  modifying  the  first  mentioned 
order  so  far  as  to  permit  the  Plaintiff  to  perfect  judgment  on  the  verdict, 
and  to  file  transcripts  of  such  judgment,  but  without  issuing  execution 
thereon. 

This  order  was  never  served  upon  the  Defendant's  attorney,  and  the 
Plaintiff  perfected  judgment  on  her  verdict  by  filing  the  record  and  dock- 
eting the  judgment  in  the  Supreme  Court  clerk's  office  on  the  13th  of 
March,  1846,  and  in  the  clerk's  office  of  the  county  of  Genesee,  on  the 
20th  of  the  same  month.  The  Defendant's  counsel  now  moves  to  set 
aside  the  record  of  the  judgment  and  the  docketing  thereof  for  irregular- 
ity, as  being  in  violation  of  the  orders  of  the  judge  staying  the  Plaintiff's 
proceedings ;  and  claims  that  the  order  made  on  the  26th  of  February, 
1846,  on  the  Plaintiff's  application,  was  not  operative,  because  it  was 
not  served  on  the  Defendant's  attorney.  The  affidavit  of  the  Plaintiff's 
counsel  states  that  at  the  time  he  applied  for  the  order,  the  Defendant's 
counsel  was  present  and  was  apprised  of  the  application,  and  was  heard 
by  the  circuit  judge  in  opposition  to  such  application,  and  that  the  judge 
did  thereupon  or  very  shortly  after,  make  the  order.  But  it  does  not  ap- 
pear by  any  of  the  papers  that  the  Defendant,  her  attorney  or  counsel, 
ever  knew  of  the  order  being  granted  until  the  fact  is  shown  on  this 
motion ;  and  it  appears  that  the  Defendant  did  not  know  of  the  judgment 
being  perfected  against  her  until  in  May  last,  and  too  late  to  move  at  the 
June  special  term  of  the  late  Supreme  Court. 

J.  B.  SKINNER,  for  the  motion. 
J.  H.  MARTINDALE,  opposed. 
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WELLES,  Justice. — The  Plaintiff  had  a  right  immediately  upon  obtain- 
ing the  modifying  order  of  the  judge  to,  perfect  the  judgment,  and  it  was 
not  necessary  in  order  to  give  it  validity  to  serve  it  on  the  Defendant's 
attorney.  The  order  did  not  require  any  thing  of  the  Defendant,  nor  was 
it  designed  to  prevent  her  from  doing  any  thing  or  taking  any  step  in  the 
cause  which  could  have  been  done  or  taken  without  it.  It  merely  allowed 
the  Plaintiff  to  do  certain  things  which  he  was  not  otherwise  at  liberty 
to  do,  to  wit :  to  perfect  his  judgment  by  filing  the  record  and  docketing 
the  judgment  in  the  Supreme  Court  and  in  the  county  clerk's  office  :  but 
to  do  nothing  more. 

But  it  may  be  said,  and  was  urged  on  the  argument,  that  by  such  a 
course  the  Defendant  was  taken  by  surprise,  and  has  made  this  motion 
with  good  reason  to  believe  that  the  Plaintiff  was  irregular  in  her  pro- 
ceedings. I  think  the  Plaintiff  should  have  given  notice  of  the  order, 
and  in  all  such  cases  it  should  be  done,  to  avoid  leading  a  Plaintiff  into 
the  expense  of  a  motion  of  this  kind ;  and  ordinarily  I  would  require  the 
Plaintiff  to  pay  the  Defendant's  costs  of  the  motion,  where  such  notice 
was  not  given.  But  in  this  case  the  Defendant's  counsel  was  present 
when  application  was  made  to  the  judge  for  the  order,  and  was  heard  in 
opposition  to  it;  and  when  it  was  ascertained  by  the  Defendant  that  the 
judgment  had  been  docketed  against  her,  enough  had  come  to  the  know- 
ledge of  her  counsel  to  put  him  upon  the  inquiry  as  to  whether  the  judge 
had  granted  the  order. 

Upon  the  whole,  as  both  parties  appear  to  be  to  some  extent  in  fault, 
I  shall  deny  the  motion  without  costs  to  either. 


OPINION  OF  HON.  SELAH  B.  STRONG  ON  THE  POWERS  OF  COUNTY  JUDGES. 

A  case  having  come  before  Judge  ROSE  involving  the  question  whether  a  county  judge 
can  perform  the  duties  of  a  judge  of  the  supreme  court  at  chambers,  he  referred 
the  matter  to  Mr.  Justice  STRONG  by  whom  the  following  opinion  was  given.  It 
will  be  seen  that  the  conclusion  arrived  at  upon  the  question  involved,  is  adverse  to 
that  of  Mr.  Justice  WILI.ARD,  ante,  page  32. 

The  material  question  raised  in  this  case  is,  whether  a  county  judge 
can  execute  at  chambers  the  powers  and  duties  of  a  justice  of  this  court, 
which  were  conferred  by  statutes  passed  previous  to  the  adoption  of  the 
new  constitution  upon  the  judges  of  the  then  existing  county  courts  of 
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the  degree  of  counsellor  in  the  supreme  court  ?  Provisions  were  made 
by  the  revised  statutes  (Vol.  1st,  p.  87,  §3,  and  p.  98,  §  15,)  for  the  ap- 
pointment of  "supreme  court  commissioners"  in  most  of  the  counties  in 
this  state.  There  was  no  definition  of  their  powers  in  either  of  those 
sections.  That  was  given  in  the  18th  section  of  the  act  relative  to  the 
powers  and  duties  of  certain  judicial  officers  (2d  R.  S.,  209).  It  is  there 
enacted  that  supreme  court  commissioners  duly  appointed  according  to 
law  shall  severally  be  authorized  and  required  to  perform  all  the  duties 
and  to  execute  every  power,  act  and  trust  which  a  justice  of  the  supreme 
court  may  perform  and  execute  out  of  court,  according  to  the  rules  and 
practice  of  such  court,  and  pursuant  to  the  provisions  of  any  statute,  in 
all  civil  cases  except  as  hereinafter  provided."  This  is  the  general  grant 
of  the  powers  of  those  officers.  There  are  various  limitations  of  such 
powers  in  the  subsequent  sections  of  the  same  act,  and  others  were  con- 
ferred upon  them  by  several  statutes,  but  neither  has  any  bearing  upon 
the  present  question.  By  the  32d  section  of  the  act  which  I  have  last 
quoted  it  is  provided  that,  "  every  recorder  of  a  city,  and  every  judge  of 
the  county  courts  of  any  county  being  of  the  degree  of  counsellor  of  the 
supreme  court,  shall  by  virtue  of  their  respective  offices  be  supreme  court 
commissioners,  and  shall  be  authorized  and  required  to  perform  all  the 
duties  herein  conferred,  subject  to  all  the  provisions  of  this  title."  The 
duties  mentioned  in  the  latter  part  of  the  section  are  doubtless  those  of 
supreme  court  commissioners,  and  not  such  as  are  conferred  upon  other 
officers,  such  as  masters  in  chancery  and  notaries  public,  mentioned  in 
other  sections  of  the  same  title.  The  section  last  quoted,  as  I  understand 
it,  does  not  confer  the  power  in  question  upon  the  judges  of  the  county 
courts  therein  mentioned  as  such  judges,  but  it  constitutes  them  supreme 
court  commissioners,  and  as  such  authorizes  them  to  perform  those  powers. 
If  that  is  the  true  construction  of  the  statute,  the  abolition  of  the  office 
would  necessarily  annihilate  its  powers  in  all  cases — the  county  judges 
would  no  longer  be  supreme  court  commissioners,  nor  (as  the  superstruc- 
ture could  not  exist  without  the  foundation)  could  they  perform  the  duties 
of  the  office.  It  appears  to  me  that  the  abolition  of  the  office  in  those 
who  held  it  by  express  appointment  must  also  abolish  it  with  those  who 
held  it  incidentally  (ex  officio).  There  is  no  reason  why  it  should  not 
have  that  effect  in  this  instance,  but  the  contrary — the  number  of  the  lat- 
ter was  greater  than  of  the  former — and  the  probability  was  that  those 
who  had  been  appointed  expressly  to  the  office  would  be  better  qualified 
to  discharge  its  duties  than  those  who  held  it  merely  as  an  incident  to 
another  office  in  an  inferior  court.  But  the  8th  section  of  the  14th  article 
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of  the  new  constitution  expressly  abolishes  both  offices  after  the  first  Mon- 
day of  July  last.  Of  course  all  the  provisions  of  the  several  statutes  rela- 
tive to  the  powers  and  duties  of  those  officers  which  were  in  existence 
at  the  time  of  the  adoption  of  the  constitution  were  virtually  repealed. 
There  could  be  no  duties  nor  powers  where  there  could  be  no  officers  to 
perform  them.  The  office  of  supreme  court  commissioner  was  not  revived 
in  any  shape  by  the  new  constitution.  The  convention  was  induced  to 
abolish  it  altogether  ^probably  from  two  considerations,  first,  the  great 
number  of  those  officers  which  (notwithstanding  the  conceded  professional 
ability  and  worth  of  many  of  them)  prevented  any  uniformity  of  practice ; 
and  secondly,  the  increased, number  and  diversified  places  of  residence  of 
the  justices  of  the  court,  whfich  would  enable  them  to  perform  the  neces- 
sary duties  at  their  own  chambers.  There  may  be  some  inconvenience 
both  to  the  judges  and  the  profession  from  confining  those  numerous  duties 
to  a  number  still  quite  limited,  but  possibly  the  advantages  resulting  from 
a  diminution  of  the  number  of  those  chamber  orders,  many  of  which  were 
very  vexatious,  and  the  preservation  of  a  much  greater  uniformity  of 
practice,  may  compensate  for  such  inconvenience.  It  is  said  that  the 
argument  from  the  abolition  of  the  office  proves  too  much,  as  the  office 
of  justice  of  the  supreme  court  was  also  abolished,  and  from  a  parity  of 
reasoning  the  powers  of  the  office  would  not  have  devolved  upon  the 
justices  of  the  existing  supreme  court.  Probably  the  legislature  enter- 
tained that  opinion  as  they  deemed  it  necessary  to  provide  expressly,  as 
they  have  done  by  the  16th  section  of  the  new  judiciary  act,  that  the  new 
supreme  court  should  possess  the  same  powers  as  were  exercised  by  the 
late  supreme  court,  and  that  the  new  justices  should  also  possess  the  same 
powers  and  exercise  the  same  jurisdiction  which  were  possessed  and  ex- 
ercised by  the  justices  of  the  former  courts.  Whether  the  constitution 
(Art.  6,  §3)  by  conferring  general  jurisdiction  in  law  and  equity  upon 
the  supreme  court  did  not  render  a  portion  of  the  provisions  of  the  statute 
last  quoted  a  matter  of  supererogation  it  is  not  necessary  to  inquire.  It 
is  sufficient  for  me  to  say  now,  that  if  it  was  necessary  to  revive  the 
powers  possessed  by  the  justices  of  the  late  supreme  court,  that  has  been 
expressly  done,  and  the  new  justices  possess  such  powers  if  not  by  the 
provisions  of  the  new  constitution,  certainly  by  legislative  enactment  in 
accordance  with  that  instrument.  The  existing  county  judges  hold  a  new 
office,  created  by  the  constitution,  and  can  only  possess  and  exercise  the 
powers  which  it  confers,  or  which  have  been  granted  by  the  legislature 
pursuant  to  its  provisions.  The  constitution  ordains  (Art.  6,  §  14)  that 
they  shall  hold  the  county  courts,  and  perform  the  duties  of  the  office  of 
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surrogate,  and  with  two  justices  hold  the  courts  of  sessions,  and  perform 
such  other  duties  as  may  be  required  by  law,  and  that  the  legislature  may 
confer  equity  jurisdiction  in  special  cases  upon  them.  If  any  of  the  pow- 
ers of  the  judges  of  the  old  county  courts  are  conferred  upon  them,  they 
were  such  only  as  related  to  holding  the  county  courts  and  courts  of  ses- 
sions. There  is  no  pretence  that  the  constitution  expressly  or  impliedly 
conferred  upon  them  the  powers  of  supreme  court  commissioners.  If  they 
possess  such  powers  they  must  have  been  conferred  upon  them  by  the 
legislature  subsequently  to  the  adoption  of  the  constitution.  It  is  not  to 
be  lightly  inferred  that  the  legislature  intended  to  revive  an  office  which 
had  been  so  lately  abolished  by  the  framers  of  our  organic  law.  Had 
they  intended  to  do  that,  their  language  should,  and  doubtless  would  have 
been  clear  and  explicit.  It  is  conceded  that  the  judiciary  act  does  not  in 
terms  confer  the  power  in  question,  but  it  has  been  supposed  that  it  has 
been  granted  by  necessary  implication. 

It  is  said  that  to  retain  the  jurisdiction  of  a  supreme  court  commissioner 
it  was  not  necessary  to  retain  the  office  by  that  name,  since  the  duties  of 
it  has  long  been  devolved  on  another  class  of  officers.  I  have  already 
anticipated  the  answer  to  this  position.  The  duties  were  devolved  upon 
this  class  of  officers,  as  supreme  court  commissioners,  and  besides  this 
class  of  officers  the  court  has  itself  been  abolished.  True,  a  provision 
wras  adopted  for  the  election  of  a  new  officer  with  some  similar  power, 
but  not  all  of  them,  and  certainly  not  those  now  in  question. 

Again  it  is  contended  that  supreme  court  commissioners,  whether  hold- 
ing the  office  by  direct  appointment  or  ex  officio,  have  long  been  officers 
of  the  supreme  court,  and  that  they  are  so  treated  in  various  statutes, 
provisions,  and  in  the  books  of  practice,  and  that  the  statutory  provisions 
have  not  been  expressly  or  in  terms  repealed.  All  that  is  true;  but  surely 
it  was  competent  for  the  framers  of  the  constitution  to  abolish  those  offi- 
cers of  the  court  without  referring  to  the  particular  statutes  providing  for 
their  appointment  or  conferring  their  powers,  and  in  my  humble  opinion 
they  have  done  so.  I  do  not  deny  but  that  the  legislature  has  the  power 
to  devolve  the  duties  formerly  exercised  by  supreme  court  commissioners 
upon  the  county  judges.  But  if  they  should  do  so,  the  grant  should  be 
(as  is  usually,  and  should  be  universally,  the  case  with  officers  not  having 
general  jurisdiction)  clear  and  explicit.  The  16th  section  of  the  judiciary 
act,  which  is  supposed  to  grant  this  power,  after  conferring  the  powers 
at  chambers  of  the  justices  of  the  former  upon  the  justices  of  the  existing 
supreme  court,  provided  that  "  all  laws  relating  to  the  (then)  present 
supreme  court  and  court  of  chancery,  or  any  court  held  by  any  vice  chan- 
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cellor,  and  the  jurisdiction,  powers  and  duties  of  said  court,  the  proceed- 
ings therein,  and  the  officers  thereof,  their  powers  and  duties,  shall  be 
applicable  to  the  supreme  court  organized  by  this  act,  the  powers  and 
duties  (hereof,  the  proceedings  therein,  and  the  cfficr.rs  thereof,  their  pow- 
ers and  duties,  so  far  as  the  same  can  be  applied  and  are  consistent  with 
the  constitution  and  the  provisions  of  this  act."  This  provision  does  not 
define  who  are  meant  by  the  terms  "  officers  "  of  the  supreme  court  or- 
ganized by  the  act,  but  if  it  was  intended  to  apply  (o  them  the  provisions 
of  the  revised  statutes,  it  contains  a  qualification  that  such  statutes  shall 
be  applicable  so  far  as  they  can  be  applied,  and  are  consistent  with  the 
constitution,  and  the  provisions  of  ihe  act  then  passed.  It  is  not  pretended 
that  the  statute  revives  the  office  of  supreme  court  commissioner,  nor  is 
it  to  be  presumed  that  it  was  intended  to  have  that  effect.  There  is  an 
express  reference  to  the  constitution,  and  it  would  have  been  absurd  to 
make  such  reference  when  virtually  acting  in  conflict  with  one  of  its  pro- 
visions. The  true  meaning  of  this  section  is,  that  the  provisions  of  former 
laws  shall  apply  to  such  officers  of  this  court  as  constitutionally  retain 
their  respective  offices — not  certainly  to  former  officers  no  longer  existing. 
The  provisions  of  several  sections  in  the  4th  article  of  the  judiciary  act 
are  also  supposed  to  confer  upon  the  county  judges  the  powers  in  question. 
It  is  admitted  that  they  do  not  confer  such  powers  expressly,  but  it  is 
contended  that  they  do  so  by  implication.  This  article  is  entitled  "  Of 
County  and  Surrogates  Courts  and  powers  of  the  County  Judge."  The 
fair  inference  from  that  is,  that  the  provisions  of  that  arti>  le  were  intended 
to  apply  to  those  courts  and  the  appropriate  functions  of  that  officer  as 
county  judge ;  not  certainly  to  his  duties  as  an  officer  of  a  court  which 
forms  the  subject  of  a  prior  article.  The  29th  section  provides  that  county 
judges  in  their  respective  counties  shall  have  power  to  perform  all  the 
duties  and  do  all  the  acts  now  required  to  be  done  and  performed  by  the 
judges  of  the  county  courts  when  not  holding  county  courts,  or  any  one 
or  more  of  them,  at  chambers  or  otherwise,  so  far  as  their  acts  and  duties 
are  consistent  with  the  constitution  and  this  act.  The  action  of  the  county 
judges  mentioned  in  this  section  is  confined  to  their  own  counties.  This 
was  very  proper  if  such  action  related  to  the  county  court — but  it  would 
not  have  been  appropriate  if  it  referred  to  the  business  of  the  supreme 
court.  The  only  local  statute  limitation  to  the  power  of  the  supreme 
court  commissioners  was  contained  in  the  29th  section  of  the  act  relative 
to  the  powers  and  duties  of  certain  judicial  officers  (2d  R.  S.,  210)  and 
that  merely  restricted  them  to  cases  where  the  attorney  for  the  party 
applying  resided  within  forty  miles  of  the  commissioner.  The  powers 
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conferred  by  the  provision  which  I  have  last  extracted  are  restricted  by 
its  terms  to  those  possessed  by  the  judges  of  the  county  courts  as  such. 
The  provision  no  where  grants  such  as  were  possessed  by  any  of  them  as 
judges  and  counsellors  in  the  supreme  court — the  two  conjoined — nor  can 
it  with  any  propriety  be  extended  to  the  powers  which  some  of  them 
formerly  possessed  while  holding  an  office  which  no  longer  exists.  The 
only  other  section  in  the  4th  article  of  the  judiciary  act  which  is  supposed 
to  confer  the  power  in  question  is  the  36th.  By  that  section  it  is  pro- 
vided that  county  courts  shall  possess  the  same  powers,  and  exercise  the 
same  jurisdiction,  in  all  matters,  suits  and  proceedings  at  law,  and  in 
equity,  of  which  they  may  take  cognizance,  as  are  now  possessed  and 
exercised  by  the  courts  of  common  pleas  of  the  same  county,  or  the  court 
of  chancery,  so  far  as  shall  be  consistent  with  the  constitution  and  the 
provisions  of  this  act — and  all  laws  relating  to  the  present  courts  of  com- 
mon pleas  and  courts  of  chancery,  the  jurisdiction,  powers  and  duties  of 
said  courts,  the  proceedings  therein,  and  the  officers  thereof,  and  their 
powers  and  duties,  shall  be  applicable  to  the  county  courts  of  the  respect- 
ive counties,  their  powers  and  duties,  the  proceedings  therein,  and  the 
officers  thereof,  and  their  powers  and  dutiess  so  far  as  the  same  can  be 
applied,  and  are  consistent  with  the  constitution  and  the  provisions  of  this 
act.  The  subject  matter  of  this  section  is  designated  in  the  margin  under 
the  head  of  "  further  powers  &c.,  of  county  courts,"  and  the  whole  of  it 
relates  so  exclusively  to  the  business  of  those  courts,  that  I  am  surprised 
that  it  should  have  been  supposed  to  have  conferred  upon  any  of  its  offi- 
cers the  power  to  interfere  in  the  business  of  the  supreme  court.  The 
principal  subject  matter  of  the  section  is  the  county  courts — the  allusion 
to  the  officers  is  merely  incidental  and  they  are  described  as  the  officers 
thereof,  and  not  as  officers  of  another  court.  To  suppose  that  this  section, 
relating  as  it  does  to  a  particular  court  and  its  officers,  and  included  under 
a  head  relating  to  such  court,  surrogates  courts  and  the  powers  of  the 
county  judge,  only,  was  intended  to  revive  and  continue  an  office  in 
another  court,  such  court  forming  the  subject  of  another  distinct  section — 
which  office  too  had  been  abolished,  would  be  stretching  the  rules  of 
construction  beyond  all  reasonable  bounds. 

The  question  came  before  the  supreme  court  and  was  much  discussed 
at  the  late  general  term  in  Albany.  A  motion  was  made  to  insert  the 
title  "county  judge"  after  that  of  "a  justice  of  the  supreme  court"  in 
one  of  the  rules  relating  to  the  duties  to  be  performed  at  chambers.  The 
motion  failed  by  a  tie  vote,  there  being  eleven  justices  for,  and  eleven 
against  it.  But  another  justice,  who  had  heard  the  discussion  and  who 
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happened  to  be  absent  at  the  moment  when  the  vote  was  taken,  came  in 
immediately  after  the  vote  was  announced,  and  on  being  asked  gave  his 
opinion  in  the  negative — so  that  there  were  twelve  votes  that  the  judges 
of  the  county  court  could  not,  to  eleven  that  they  could,  lawfully  exercise 
the  power  in  question.  No  attempt  was  made  to  reconsider  the  vote  at 
that  time.  But  it  is  understood  that  at  a  meeting  of  the  judges  on  the 
following  week,  when  a  less  number  was  present,  a  general  rule  (the 
llth  of  this  court)  was  adopted,  which  looks  the  other  way.  I  was  not 
present  when  that  rule  was  adopted,  nor  do  I  know  whether  it  was  in- 
tended to  overrule  the  vote  formerly  taken.  Probably  it  was  not.  Since 
the  court  adjourned,  a  case  involving  the  same  question  came  before  one 
of  my  brethren  (Mr.  Justice  WILLARD)  who  decided  that  the  county  judges 
do  possess,  and  can  exercise,  the  powers  in  question.  I  have  perused  his 
opinion  with  great  attention,  and  with  all  the  consideration  due  to  so  re- 
spectable an  authority.  But,  with  great  deference  to  that  learned  judge, 
I  retain  the  opinion  which  I  expressed  at  the  late  July  term,  that  inasmuch 
as  the  constitution  has  expressly  abolished  the  office  of  supreme  court 
commissioner  without  any  reservation  of  its  powers  to  those  who  hold  it 
incidentally — as  the  office  of  those  who  held  it  incidentally  was  also 
abolished — and  as  neither  the  constitution  nor  any  subsequent  act  of  the 
legislature  has  either  expressly  or  by  fair  inference  conferred  such  powers 
upon  the  county  judges,  they  cannot  perform  the  duties  of  a  justice  of 
this  court  at  chambers. 


IN  EQUITY. 

JOSEPH  H.  FAYERWEATHER  vs.  ELIHU  SMITH  &  ELEAZER  LOCKWOOD. 

A  suit  in  equity  is  totally  abated,  in  case  of  the  death  of  a  sole  Plaintiff.  An  order  to 
revive  will  be  granted  of  course,  and  the  Plaintiff  be  permitted  to  amend  his  bill,  if 
he  thinks  it  necessary.  A  conditional  notice  of  motion  for  a  reference  to  appoint  a 
receiver,  may  be  given  at  the  same  time  of  giving  notice  of  motion  to  revive. 

Upon  the  revival  of  a  suit  in  equity,  if  it  appear  that  the  Plaintiif  has  not  given  the 
requisite  security  provided  by  the  21st  rule,  on  obtaining  an  injunction,  such  security 
wilt  be  required,  and  if  not  given  within  such  lime  as  the  court  shall  direct,  the 
Defendant  may  move  to  dissolve  the  injunction. 

The  bill  in  this  cause  was  filed  to  close  the  business  of  an  alleged  part- 
nership between  the  parties.  After  notice  of  a  motion  for  the  appoint- 
ment of  a  receiver  and  before  the  Defendants  had  put  in  an  answer,  the 
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Plaintiff  died.  Ezra  H.  Smith  having  been  appointed  his  administrator 
applied  by  petition  to  have  the  suit  revived  in  his  name.  And  a  notice 
had  also  been  given  by  the  Plaintiffs'  solicitor,  that  in  case  the  suit  should 
be  revived,  he  would  also  move  for  the  appointment  of  a  receiver.  On 
the  part  of  the  Defendants,  it  was  shown,  that  upon  filing  the  bill  an  in- 
junction was  issued  restraining  the  Defendants  from  intermeddling  with 
the  partnership  effects;  that,  upon  the  issuing  of  the  injunction  the  Plain- 
tiff gave  his  own  bond  as  provided  by  the  21st  rule  of  this  court;  and 
that  at  the  time  of  giving  the  bond  and  also  at  the  time  of  his  death,  he 
was  worthless.  The  administrator  was  only  required  to  give  security  in 
the  penalty  of  $200. 

D.  L.  SEYMOUR,  for  Administrator. 
J.  WHITE,  for  Lefts. 

HARRIS,  Justice. — The  application  to  revive  the  suit  must  of  course  be 
granted,  and  the  Plaintiff  is  to  be  permitted,  if  he  deems  it  necessary,  to 
amend  his  bill.  The  Defendants  are  to  have  forty  days  after  service  of  a 
copy  of  the  order  to  revive,  or  in  case  the  Plaintiff  elects  to  amend,  after 
service  of  a  copy  of  the  amended  bill,  to  put  in  their  answer. 

It  is  a  general  rule  that  where  there  is  a  total  abatement  of  a  suit,  as 
by  the  death  of  a  sole  Plaintiff,  the  cause  is  completely  suspended,  and 
no  proceedings  can  be  had  in  it  until  it  has  been  revived.  Yet,  although 
the  suit  is  abated,  the  court  have  in  some  cases  entertained  applications 
after  the  preliminary  steps  to  revive  have  been  taken,  and  I  see  no  objec- 
tion to  allowing  a  conditional  notice  of  a  motion  to  be  given  as  in  this 
case.  I  think  therefore  the  order  to  revive  may  also  provide  for  a  refer- 
ence to  A.  G.  Johnson,  Esq.,  with  the  usual  powers  to  appoint  a  receiver 
of  the  partnership  property  and  effects,  upon  this  condition  however,  that 
within  ten  days  from  the  date  of  the  order,  the  Plaintiff  execute  and  file 
with  the  clerk,  a  bond  to  the  Defendants  with  one  sufficient  surety  in  the 
penalty  of  $500,  conditioned  as  provided  by  the  21st  rule.  The  injunc- 
tion having  been  obtained  without  the  security  contemplated  by  the  rule 
referred  to,  this  condition  must  now  be  imposed  upon  the  Plaintiff.  In 
case  he  should  omit  to  give  such  bond  the  Defendants  are  to  be  at  liberty 
to  move  to  dissolve  the  injunction. 
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SAMUEL  S.  DAUCHY  vs.  JOHN  T.  VAN  ALSTYNE. 

It  is  a  general  rule  in  pleading,  that  a  plea  puis  darein  continuance,  when  it  is  a  plea 
to  the  action,  is  a  waiver  of  the  former  pleading. 

Where  a  joint  suit  is  brought  against  the  maker  and  endorser  of  a  promissory  note, 
and  issue  joined  as  to  both  Defendants,  and  the  Defendants  serve  notice  on  the 
Plaintiff  to  bring  the  cause  to  trial  (or  hearing)  under  the  rules,  and  at  the  same 
time  serve  a  plea  puis  darein  continuance  of  the  discharge  of  one  of  the  Defendants 
under  an  insolvent  or  bankrupt  act;  the  other  Defendant  cannot  move  and  obtain 
judgment  as  in  case  of  non-suit  for  not  bringing  the  cause  to  trial  or  hearing,  pur- 
suant to  the  notice. 

The  action  does  not  in  such  a  case  become  severed,  under  the  statute,  (Sess.  Laws  1836, 
§  2)  until  judgment  of  discontinuance  is  entered  on  the  Defendants  plea  puis  darein 
continuance.  Nor  is  it  to  be  regarded  as  a  putting  off  of  the  trial  or  hearing  by  one 
of  the  Defendants,  within  the  meaning  of  that  statute,  there  being  no  issue,  as  to 
one  of  the  Defendants  to  put  off. 

//  seems,  that  it  is  optional  with  the  Plaintiff,  whether  in  the  cases  specified  in  the 
statute,  he  will  proceed  against  some  of  the  parties  or  not ;  if  he  proceeds  as  to  a 
part,  the  suit  thereby  becomes  severed,  if  not,  the  suit  proceeds  against  all  jointly. 

The  Plaintiff  cannot  be  compelled  to  go  to  trial  or  hearing  as  to  one  Defendant,  where 
there  is  no  issue  or  severance,  as  to  the  other. 

The  Defendant  was  sued  as  the  endorser  of  a  note.  Isaac  Frink  the 
maker  of  the  note  was  joined  with  Van  Alstyne  as  a  Defendant,  when 
the  suit  was  commenced.  The  cause  beino-  at  issue  as  to  both  Defendants, 

O  ' 

was  referred  on  the  29th  of  June,  1847.  The  attorney  for  both  Defend- 
ants, served  on  the  Plaintiffs'  attorney  a  notice  requiring  him  to  bring  the 
cause  to  a  hearing  before  the  referee  within  forty  days.  And  at  the  same 
time  served  as  attorney  for  Frink,  a  plea  puis  darein  continuance,  of  his 
discharge  under  the  two-third  act,  upon  which  plea,  judgment  of  discon- 
tinuance was  afterwards  entered.  Van  Alstyne  moved  for  judgment  as 
in  case  of  non-suit  for  nut  bringing  the  cause  to  a  hearing  pursuant  to 
notice. 

L.  I.  LANSING,  for  Deft. 

G.  STOW,  for  PI/. 

II.MUUS,  Justice. — Frink  by  pleading  his  insolvents  discharge  puis  darein 
continuance,  abandoned  his  former  plea,  and  assumed  a  new  ground  of 
defence.  It  is  a  general  rule  in  pleading,  that  a  plea  puis  darein  contin- 
uance, when  it  is  a  plea  to  the  action,  is  a  waiver  of  the  former  pleading. 
This  cause  then,  was  not  in  readiness  for  hearing  before  the  referee  as  to 
both  Defendants,  when  the  Defendants  served  their  notice  requiring  the 
Plaintiff  to  bring  it  to  a  hearing.  But  this  being  an  action  against  the 
maker  and  endorser  of  a  promissory  note,  sued  jointly,  the  counsel  for  the 
Defendant  relies  upon  the  statute  under  which  the  suit  is  brought,  to  sus- 
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tain  the  regularity  of  his  practice.  That  statute  provides  that  "  if  the 
trial  or  hearing  of  a  cause  be  put  off  by  any  of  the  parties  to  a  bill  or  note, 
or  if  a  default  shall  have  been  obtained  against  part  of  the  Defendants, 
the  Plaintiff  may  proceed  to  a  trial  or  hearing  against  the  other  parties  in 
the  same  manner  as  if  the  suit  had  been  commenced  against  the  other 
parties  only,  and  the  action  shall  thereby  be  severed."  (Session  Laws 
1S36,  §2.)  Two  questions  arise  in  the  application  of  this  statute  to  this 
case,  both  of  which  must  be  determined  in  favor  of  the  Defendant  before 
his  proceedings  can  be  sustained.  Is  the  service  of  a  plea  puts  darein 
continuance,  whereby  the  former  plea  of  the  party  is  waived,  such  a  put- 
ting off"  of  the  trial  of  a  hearing  as  the  statute  contemplates?  Suppose 
no  issue  had  ever  been  joined  on  the  part  of  the  Defendant  Frink,  could 
he  be  said  to  have  put  off  the  trial  or  hearing.  The  very  terms  "  trial 
and  hearing  "  imply  an  issue  joined.  And  the  putting  off  the  trial  or 
hearing,  refers  to  some  action  by  a  party  to  such  issue,  whereby  the  trial 
or  hearing  of  the  issue  is  delayed.  But  in  this  case,  when  the  Defendant 
Frink  served  his  plea  puis  darein  continuance,  the  former  plea  was  aban- 
doned, and  there  was  no  longer  an  issue,  the  trial  or  hearing  of  which 
could  be  put  off.  And  the  Plaintiff  could  not  under  the  provisions  of  the 
statute  sever  his  action  so  as  to  proceed  against  the  other  Defendant  alone. 
The  trial  or  hearing  of  the  issue  had  not  been  put  off  by  any  of  the  par- 
ties, nor  had  the  Plaintiff  obtained  a  default  against  either  of  the  Defend- 
ants. The  hearing  can  no  more  be  said  to  have  been  "  put  off"  by  the 
Defendant  Frink,  than  it  could  have  been,  if  by  orders  enlarging  the  time 
to  plead,  or  by  a  course  of  special  pleading  he  had  prevented  an  issue 
from  being  joined  as  against  himself,  until  the  time  when  he  served  his 
plea  puis  darein  continuance.  The  cause  stood  as  though  it  never  had 
been  at  issue  as  against  Frink. 

But  suppose  the  service  of  the  plea  puis  darein  continuance,  is  to  be 
regarded  as  putting  off  the  hearing,  within  the  meaning  of  the  statute, 
was  it  such  a  severance  of  the  suit  as  obliged  the  Plaintiff  at  the  peril  of 
a  motion  for  judgment  as  in  case  of  non-suit,  to  proceed  with  the  hearing 
against  the  other  Defendant.  The  statute  provides,  that  if  the  hearing 
be  put  off  by  any  party,  the  Plaintiff  may  proceed  to  a  hearing  against 
the  other  parties,  thereby  the  action  shall  be  severed.  It  seems  to  me,  that 
it  was  intended  to  leave  it  optional  with  the  Plaintiff,  whether,  in  the 
cases  specified  in  the  statute,  he  would  proceed  against  some  of  the  parties 
or  not ;  that  if  he  elected  to  proceed  against  some  of  the  parties,  the  suit 
thereby  became  severed,  and  if  he  did  not  so  elect,  the  suit  should  proceed 
against  all  the  Defendants,  and  be  governed  by  the  rules  and  practice 
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applicable  to  other  cases  where  Defendants  are  sued  jointly.  In  any 
view  I  can  take  of  this  question,  it  seems  to  me,  that  the  Defendant  Van 
Alstyne  was  not  in  a  situation  to  compel  the  Plaintiff  to  proceed  with  the 
hearing  as  against  him,  until  the  judgment  of  discontinuance  in  favor  of 
Frink  was  entered,  the  effect  of  which  was,  to  make  Van  Alstyne  the 
sole  party  to  the  record. 

The  motion  must  therefore  be  denied,  with  costs. 


COURT  OF  APPEALS,  SEPTEMBER  TERM,  1847. 
BRITTON  &,  HADLEY,  Plffs  in  Error  vs.  FRINK,  Sheriff,  Deft  in  Error. 

An  excess  of  costs  paid  to  nn  attorney  on  the  settlement  of  a  suit,  without  taxation,) 
may  be  recovered  back  by  action. 

Payment  of  fees  illegally  demanded,  is  not  a  voluntary  payment.  (2  Barn,  fy  Cress., 
729  ;  2  Barn,  tf  did.,  562  ;  1  Chitty's  R.,  295 ;  4  Dowl.  #  Ryl.,  283  :  9  John.,  370  ; 
id  ,  201  ;  15  Wend.,  321.)  Thus,  where  an  attorney  brought  a  suit  against  a  sheriff 
for  not  returning  an  execution  which  was  in  the  hands  of  his  deputy,  and  the  deputy 
settled  the  amount  of  the  debt,  and  paid  the  attorney  his  costs  on  the  suit  against 
the  sheriff  as  made  out,  without  taxation,  and  the  sheriff  subsequently  brought  an 
action  and  recovered  judgment  against  the  attorney  for  an  excess  of  costs  received  ; 
held,  that  the  attorney  was  liable  for  such  excess,  although  he  offered  to  have  the 
costs  taxed,  if  the  deputy  requested  it ;  they  were  received  without  taxation  at  his 
peril. 

It  appears  from  the  case,  that  the  suit  was  properly  brought  by  the  sheriff,  although 
the  deputy  stated,  when  he  paid  the  bill  of  costs,  "  that  he  should  pay  it  himself, 
and  bear  the  loss  himself."  It  was  a  payment  to  and  for  the  use  of  the  sheriff, 
which  discharged  the  suit  against  him,  and  was  subsequently  ratified  by  him  in 
bringing  the  suit  against  the  attorney.  The  sheriff  was  the  only  person  who  could 
disavow  the  acts  of  his  deputy. 

Calendar  cause.  This  was  a  suit  commenced  in  a  Justices'  court  by 
Frink,  sheriff,  against  Britton  &  Hadley.  Plaintiff  declared  for  moneys 
had  and  received  by  the  Defendants  to  the  Plaintiff's  use,  and  also  for 
moneys  overpaid  on  a  bill  of  costs  produced.  Defendants  pleaded  the 
general  issue  and  gave  notice  of  set-off  for  goods  sold  and  delivered, 
work,  labor  and  services,  and  on  the  usual  money  counts. 

It  was  admitted  by  Defendants,  that  they  were  law  partners,  and  in 
business  as  such,  also  that  the  signature  of  "  A.  K.  Hadley  "  to  a  certain 
bill  of  costs  produced  in  court  was  genuine,  of  which  the  following  is  a 
copy : 
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"  SUPREME  COURT. 

Nathaniel  Lee,          ) 

vs.  > 

Isaac  Frink,  Sheriff,  &c.  ) 

Ret.  fee,  -  $2.00 

Dr.  Narr,  1.67,  4  copies,  6.67,  -          8.34 

Serving  and   notice  and  proof,  -     1.63 

Filing  Narr,  25,  Ps.  30,        -  .55 

Costs,  &c.,      -  .75 


$13.27 
Received  Payment,  Oct.  13,  1845, 

A.  K.  HADLEY,  Plffs  Alty." 

The  Defendants  also  admitted  a  copy  declaration,  produced  and  referred 
to  in  the  bill  of  costs,  to  be  correct ;  (it  being  the  usual  declaration  against 
a  sheriff  for  not  returning  an  execution,  and  damages  laid  at  $200). 

Plaintiff  introduced  one  Jeremiah  Green  as  a  witness,  whose  testimony 
was  substantially  as  follows :  That  the  Plaintiff  was  sheriff  of  Saratoga 
county,  and  that  Rensselaer  Carrier  was  one  of  his  deputies.  Witness 
and  Carrier  went  to  Defendants  to  settle  the  suit ;  Carrier  inquired  the 
amount  of  Defendants'  costs,  and  said  he  would  pay  the  amount  of  debt 
and  costs,  when  ascertained.  The  parties  agreed  upon  the  amount  of  the 
debt,  which  was  between  $50  and  $60.  Carrier  said  he  wanted  a  bill 
of  particulars  of  the  costs ;  Hadley  then  made  them  out  as  above  stated. 
Plaintiff  here  rested.  Defendants  moved  for  a  non-suit  on  the  ground  : 

1st.  That  there  was  no  evidence  of  the  payment  of  money  by  the 
Plaintiff,  or  for  his  use.  2d.  If  any  money  was  paid,  it  was  paid  volun- 
tarily. 3d.  If  it  be  pretended  that  the  money  was  paid  by  mistake,  it 
was  a  mistake  of  law  and  not  of  fact,  and  for  which  no  action  lies. 

The  motion  for  non-suit  was  denied,  and  the  Defendants  recalled  on 
cross-examination,  Green,  who  testified  that  Mr.  Carrier  said  that  he 
should  pay  it  himself  and  bear  the  loss  himself. 

Defendants  then  called  testimony  and  proved  other  items  which  were 
not  charged  in  the  bill,  and  for  which  they  claimed  were  actually  rendered 
before  the  suit  was  settled,  to  wit :  counsel  perusing  and  signing  special 
declaration,  also  brief,  also  proof  of  disbursements,  also  serving  notice  to 
plead.  Defendants  produced  the  draft  declaration  which  was  like  the 
copy,  with  the  exception  that  "  John  G.  Britton  of  Counsel "  was  signed 
to  it ;  also  produced  a  brief  made  by  Defendants,  which  were  proved  by 
a  clerk  in  the  Defendants'  office,  but  the  witness  did  not  know  whether 
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the  name  of  Britton  as  counsel  was  on  the  draft  when  he  copied  it  or  not, 
nor  did  he  know  that  the  brief  was  made  before  the  suit  was  settled.  He 
stated  that  in  the  office,  they  sometimes  made  a  copy  declaration  to  keep, 
and  sometimes  not.  He  did  not  know  whether  or  not  any  proof  of  dis- 
bursements was  ever  made. 

The  Plaintiff  admitted  that  the  Defendants  were  attorneys  and  counsel- 
lors in  the  Supreme  Court.  The  Justice  rendered  judgment  for  Plaintiff 
for  damages  $2.00,  and  costs  $3.45. 

The  judgment  was  carried  to  the  Rensselaer  Common  Pleas  on  certi- 
orari,  and  reversed,  on  the  ground  "  that  the  Defendants  did  not  receive 
any  money  of  the  Plaintiff  to  his  use,  it  was  Carrier's  money." 

A  Writ  of  Error  was  brought,  and  the  judgment  of  reversal  carried  to 
the  Supreme  Court,  where  the  judgment  of  the  Common  Pleas  was  re- 
versed and  that  of  the  Justice  affirmed;  and  the  following  was. the  opinion 
delivered : 

"  By  the  Court,  JEWETT,  Justice. — No  issue  had  been  joined  or  judg- 
ment by  default  entered  in  the  suit  of  Lee  vs.  Frink  before  it  was  settled. 
The  sum  due  the  Plaintiff  was  less  than  one  hundred  dollars.  The  De- 
fendants as  attorneys  and  counsellors  for  Lee  in  that  suit,  demanded  and 
received  for  their  fees  and  disbursements  $13.27,  on  its  settlement.  The 
extent  of  the  Defendants'  legal  charges  in  that  suit,  was  $10.85,  com- 
posed of  the  following  items. 

Retaining  fee  as  attorney, 

Drawing  declaration,        - 

Counsel  perusing,  &c.,  (it  being  special), 

Four  copies  declaration  at  $  1.25, 

Drawing  bill  of  costs, 

$  13.00 
Deduct  one-third,         -  4.33 


Serving  narr,  &c.,  as  charged, 
Filing  narr,  and  postage  as  charged, 


$10.85 


Laws  of  1840,  p.  327,  §2;  p.  332,  §  11;  sub.  2;  Laws  of  1844,  p. 
402,  §  1. 

The  Defendants  overcharged  $2.42.  The  recovery  before  the  Justice 
was  within  that  sum,  and  was  well  founded  upon  the  evidence  in  the 
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case ;  the  judgment  of  the  Common  Pleas  should  be  reversed,  and  that 
of  the  Justice  affirmed." 

A.  K.  HADLEY  &  N.  HILL,  JR.,  for  the  Plaintiffs  in  error,  insisted,  1st. 
That  the  action  before  the  Justice  was  improperly  brought  in  the  name 
of  Isaac  Frink,  sheriff,  &c.  Carrier  was  one  of  his  deputies,  and  paid  the 
bill  of  costs.  The  money  paid  belonged  to  Carrier,  and  was  paid  by  him 
on  his  own  account — not  for  the  sheriff;  and  Carrier  so  declared  when 
he  paid  the  money.  That  Carrier  as  between  him  and  Frink  was  bound 
to  pay  all  damages  and  costs,  for  not  returning  the  execution  for  which 
Frink  the  sheriff  was  sued.  Frink  never  authorised  the  payment  of  the 
money,  and  had  never  refunded  it  to  Carrier,  nor  was  he  liable  to  repay 
Carrier;  and  Carrier  should  have  brought  the  suit.  2d.  From  the  evi- 
dence, no  action  could  be  maintained  against  the  Plaintiffs  in  error,  for 
the  excess  of  costs  alleged  to  have  been  received.  It  had  been  decided 
by  the  Supreme  Court,  that  if  the  bill  of  costs  had  been  taxed  by  a  proper 
officer,  as  made  out  and  paid  by  Carrier,  no  action  would  lie  for  the  ex- 
cess; (2  Denio,  26.)  No  fees  were  charged  and  paid  for  expense  of 
taxation.  Hadley  offered  to  have  the  costs  taxed,  which  was  waived  by 
Carrier.  The  waiver  of  taxation  and  payment,  ought  to  have  the  same 
effect  as  if  the  costs  had  been  taxed.  The  payment  of  the  bill  of  costs 
was  therefore  to  be  considered  a  voluntary  payment  on  the  part  of  Car- 
rier, with  a  full  knowledge  of  his  right  to  have  it  taxed.  The  mistake, 
if  any,  was  one  of  law,  not  of  fact.  (9  Cow.,  674;  1  Wend.,  655.) 
3d.  The  attorneys  received  no  more  costs  than  what  they  were  lawfully 
entitled  to ;  there  was  no  doubt  a  mistake  in  carrying  out  the  charges  for 
copies  declaration,  but  in  addition  to  the  items  charged,  they  were  entitled 
to  "  counsel  perusing  and  amending  narr  $2;"  "  notice  to  plead  25  cts.;" 
"  copy  costs  for  Defendant  25  cts.,  service  50  cts. — 75;"  "  attending  to 
fix  amount  equivalent  to  attending  taxation  25  cts.;"  "  total  $3.25." 

E.  F.  BULLARU,  for  the  Defendant  in  error,  insisted,  1st.  That  the  action 
was  properly  brought  in  the  name  of  Frink,  sheriff,  the  principal.  Al- 
though the  money  was  paid  by  Carrier  the  agent,  it  was  paid  directly  to 
and  for  the  use  of  Frink,  and  did  in  fact  settle  the  suit  and  discharge  him 
from  liability.  Frink  the  principal  was  equally  bound  by  the  acts  of  his 
agent  by  a  subsequent  ratification.  No  prior  request  to  pay  was  necessary. 
(8  Cow.,  60;  12  Mass.,  60;  7  Jim.  Com.  Law,  453;  9  Peters,  629;  4 
Wend.,  465;  10  id.,  218.)  The  bringing  of  this  suit  by  Frink  was  a 
ratification  of  the  payment  by  Carrier  the  agent.  Either  principal  or 
agent  might  sue;  (Cowp.,  805;  Cow.  TV.,  80.)  The  principal  was  the 
only  person  who  could  disavow  the  acts  of  his  agent.  The  Plaintiffs  in 
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error  having  acknowledged  Carrier's  agency,  by  receiving  the  money  as 
a  payment  to  the  use  of  Frink,  were  estopped  from  denying  it.  2d.  As 
there  was  no  taxation,  the  Plaintiffs  in  error  took  the  costs  at  their  peril. 
The  payment  was  not  voluntary,  as  it  was  demanded  by  Plaintiffs'  attor- 
ney, and  received,  and  was  necessarily  paid  to  stop  suit  and  prevent  a 
further  increase  of  costs.  Payment  of  fees  illegally  demanded  is  not  a 
voluntary  payment ;  (2  Barn.  $  Cress.,  729 ;  2  Barn,  fy  Jild.,  562 ;  1 
Chitty  R.,  295;  4  DowL  %  Ryl.,  283;  9  John.  R.,  370,  id.,  201 ;  15 
Wend.,  321.)  3d.  The  Plaintiffs  in  error  received  more  fees  than  they 
were  entitled  to.  (See  cases  cited  in  opinion  of  Supreme  Court.} 

Two  or  three  days  after  the  argument  of  the  cause,  the  court  announced 
their  decision,  that  the  judgment  of  the  Supreme  Court  was  affirmed. 
There  was  no  opinion  delivered.  The  opinion  of  the  Supreme  Court  in 
the  case,  is  therefore  referred  to  as  the  opinion  of  this  court. 


COURT  OF  APPEALS,  SEPTEMBER  TERM,  1847. 

ABRAM  I.  FORT,  Appellant  vs.  WILLIAM  BARD  et  al.,  Respondents. 

An  order  of  the  chancellor,  denying  a  motion  to  open  a  default  and  allowing  the  party 
to  answer,  is  not  the  subject  of  appeal  to  this  court.  It  being  a  matter  resting  in 
the  discretion  of  the  chancellor,  and  one  of  practice  merely. 

This  was  a  motion  made  by  respondents  to  dismiss  the  appeal  in  this 
cause. — The  appeal  was  brought  by  the  appellants  upon  an  order  made 
by  the  chancellor,  and  entered  on  the  ICth  April,  1847,  denying  a  motion 
made  by  four  of  the  Defendants,  to  set  aside  their  default  for  not  answer- 
ing the  bill  filed  in  the  cause,  and  reads  as  follows :  "  A  motion  having 
been  made  on  the  8th  day  of  December,  1845,  pursuant  to  previous  notice 
for  that  purpose  given  by  the  solicitor  for  the  Defendants,  Abram  I.  Fort, 
Eveline  Van  Veghten,  Henry  Van  Rensselaer  and  Jane  his  wife,  founded 
on  the  affidavits  annexed  to  said  notice  and  on  the  orders  and  bill  of  com- 
plaint in  this  cause,  for  an  order  setting  aside  the  default  of  said  Defend- 
ants for  not  answering  the  bill  filed  in  this  cause,  and  also  to  set  aside 
the  default  of  Abby  R.  Fort,  wife  of  said  Abram  I.  Fort,  and  said  papers 
having  been  read,  and  the  papers  in  opposition  to  said  motion  having  also 
been  read,  and  Mr.  0.  Clark  and  Mr.  N.  Hill,  Jr.  having  been  heard  in 
support  of  said  motion,  and  Mr.  Rhoades  and  Mr.  S.  Stevens  having  been 
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heard  in  opposition  thereto,  and  the  chancellor  having  duly  considered 
the  case,  it  is  now  ordered  that  said  motion  as  to  all  of  said  Defendants 
above  named,  except  said  Abby  R.  Fort,  be  and  the  same  is  hereby 
denied;  and  it  is  further  ordered  that  said  Abram  I.  Fort,  Eveline  Van 
Veghten,  and  Henry  Van  Rensselaer,  pay  to  said  complainants,  or  their 
solicitor,  their  costs  of  opposing  said  motion  to  be  taxed. 

And  the  complainants  having  this  day  filed  a  stipulation  in  writing 
with  the  register  of  this  court,  and  given  notice  thereof  to  0.  Clark,  the 
solicitor  who  appeared  on  said  motion  for  said  Abby  R.  Fort,  that  not- 
withstanding said  bill  has  been  taken  as  confessed  against  her,  a  provision 
shall  be  inserted  in  the  decree  to  be  entered  in  this  cause,  that  it  shall  be 
without  prejudice  to  any  rights  which  she  may  have  in  the  ninety  acres, 
in  said  papers  referred  to,  by  virtue  of  the  deed  to  Charles  Rogers  in  said 
papers  mentioned,  dated  March  29,  1827.  And  that  her  legal  and  equit- 
able rights  in  said  farm  under  that  deed  shall  not  be  in  any  way  impaired 
by  such  decree,  and  that  the  part  of  the  mortgaged  premises  in  this  cause 
embraced  in  that  trust  deed,  shall  be  sold  under  such  decree,  subject  to  all 
her  rights  in  the  same  manner  as  if  she  had  not  been  made  a  party  to  the 
bill  of  foreclosure  in  this  cause;  it  is  ordered  that  said  motion  as  to  said 
Abby  R.  Fort,  be  and  the  same  hereby  is  denied." 

The  appeal  was  taken  only  upon  that  part  of  the  order  denying  the 
motion  to  set  aside  the  default  of  Abram  I.  Fort,  Eveline  Van  Veghten, 
Henry  Van  Rensselaer  and  Jane  his  wife,  for  not  answering. 

The  motion  by  the  respondents  to  dismiss  the  appeal,  was  founded  on 
the  rule  alleged  to  have  been  established  by  the  late  court  for  the  correc- 
tion of  errors,  to  wit :  not  to  interfere  in  matters  of  practice  merely,  of 
courts  below,  and  claimed,  that  this  case  came  within  that  rule. 

The  appellant  insisted,  that  this  appeal  involved  matters  of  substantial 
right,  and  was  not  merely  a  question  of  practice,  and  unless  this  court 
granted  the  relief  sought  by  the  appeal,  the  Defendants  in  the  chancery 
suit  would  be  without  remedy  to  prevent  the  loss  of  a  large  amount  of 
property;  and  referred  to  the  case  made  upon  the  appeal  to  show,  that 
the  bill  was  filed  to  foreclose  two  mortgages,  one  of  $2500  and  the  other 
for  $20,000,  and  claimed  that  the  mortgage  of  $2500  had  been  paid, 
and  should  have  been  discharged  of  record ;  also,  that  the  respondents 
(who  were  assignees  of  the  American  Life  Insurance  and  Trust  Company) 
had  no  legal  title  to  the  mortgages. 

Mr.  0.  Clark,  the  solicitor  for  the  Defendants,  and  of  counsel,  referred 
to  the  case  to  show,  that  he  intended  in  good  faith  to  put  in  an  answer 
for  the  Defendants,  and  had  in  fact  devoted  all  the  time  in  preparing  the 


108  New  York  Supreme  Court 

same  which  he  could  at  all  consistent  with  other  duties  of  older  and 
stronger  obligation  on  him,  of  a  public  nature ;  and  the  default  accrued 
by  his  mistake  entirely,  as  to  the  expiration  of  the  time  when  by  the  rules 
he  had  a  right  to  file  and  serve  the  answer,  he  being  one  day  too  late ; 
and  the  mistake  as  to  the  time  occurred  as  follows:  on  the  4lh  of  Oct., 
1845,  he  received  a  replication,  which  was  served  on  him  in  another 
chancery  suit,  of  which  he  made  a  memorandum,  and  kept  in  his  mind, 
but  which  by  mistake  he  had  applied  to  the  amended  bill  in  this  case, 
(which  was  served  on  him  on  the  3d  of  October,  1845)  instead  of  the 
replication. 

J.  RHOADES,  Solicitor  and  Counsel  for  Respondents. 

S.  STEVENS,  Counsel. 

O.  CLARK,  Solicitor  and  Counsel  for  Appellant. 

N.  HILL,  JK.,  Counsel. 

The  Court,  JEWETT,  Chief  Judge. — Granted  the  motion,  on  the  ground, 
that  the  order  appealed  from,  being  a  matter  resting  in  the  discretion  of 
the  chancellor,  was  not  the  subject  of  appeal  to  this  court.  It  was  a 
matter  of  practice  merely. 

No  costs  were  given. 


DAVIS  vs.  FITZMANVILLE,  Administrator,  &c. 

Where  Defendant  pleaded  in  abatement  ne  unques  administrator,  without  an  affidavit 
of  verification,  held,  that  the  Plaintiff  might  either  enter  the  Defendant's  default,  or 
move  to  set  aside  the  plea.  The  retaining  such  a  plea  by  Plaintiff,  is  no  answer  to 
a  motion  to  set  it  aside,  because,  the  original  affidavit  to  a  plea  in  abatement  is 
filed — not  served  as  in  certain  cases  of  pleas  in  bar;  and  a  party  always  has  the  right 
to  move  to  set  aside  a  paper  improperly  filed. 

Such  a  plea,  though  in  form  a  plea  in  abatement,  is  not  of  that  kind  of  dilatory  pleas 
disfavored  by  the  court.  (Vtrmilya  vs.  Beulty,  2  Howard's  Pr.  It.,  57. 

September  Special  Term,  1847.  Erie  county.  Defendant  pleaded  in 
abatement  ne  unques  administrator)  but  did  not  verify  the  plea  in  the  form 
required  by  the  statute,  and  the  Plaintiff  for  this  reason  moved  to  set  it 
aside. 

The  Defendant  insisted,  that  by  omitting  to  return  the  plea,  Plaintiff 
waived  the  irregularity. 

DOOLITTLE,  for  Deft. 
THAYER,  for  Plff. 
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SILL,  Justice. — If  a  plea  in  abatement  is  not  properly  verified,  the 
Plaintiff  may  either  enter  the  Defendant's  default  or  move  to  set  the  plea 
aside.  {Graham's  Pr.,  2d  ed.,  230;  Richmond  vs.  Tallmadge,  16  John. 
R.,  312;  1  C kitty* s  Pleading*,  497;  1  Dunlop's  Pr.,  443;  1  Sir.,  638.) 
Jn  16  John,  it  is  said,  the  motion  to  set  aside  is  the  more  modern  practice. 
Under  the  rules  of  the  court  permitting  the  Plaintiff  to  disregard  a  plea 
in  bar  to  a  declaration  on  a  written  instrument,  in  certain  cases,  unless  an 
affidavit  verifying  the  plea  is  served,  the  court  have  decided  that,  if  he 
intends  to  disregard  it,  the  paper  must  be  returned.  Even  if  it  were  set- 
tled in  the  latter  class  of  cases,  (which  I  do  not  understand  to  be  so)  that 
the  attorney  for  the  Plaintiff  shall  at  his  peril  decide  on  the  sufficiency  of 
every  affidavit,  by  receiving  the  plea  or  returning  it ;  this  would  not  be 
an  answer  to  this  motion.  Pleas  in  abatement,  and  the  original  affidavit 
are  filed.  In  the  other  cases  referred  to  the  original  affidavit  must  be 
served  And  a  party  always  has  the  right  to  move  to  set  aside  a  paper 
improperly  put  on  file.  The  proceeding  being  irregular  the  motion  is 
properly  made. 

This  though  in  form  a  plea  in  abatement  is  not  of  that  kind  of  dilatory 
pleas  disfavored  by  the  court.  (  Vermilya  vs.  Beatty  and  wife,  executors, 
2  Howard's  Special  Term  Reports,  57.) 

The  Defendant  is  therefore  at  liberty,  on  payment  of  the  costs  of  this 
motion,  to  file  and  serve  an  affidavit  verifying  the  plea.  In  that  case 
motion  denied,  otherwise,  granted  with  costs. 


IN  EQUITY. 

BRISBANE  vs.  PEAEODY. 

To  be  entitled  to  an  order  pro  confesso,  against  a  non-resident  Defendant,  who  has 
not  appeared,  the  course  prescribed  by  th«  statute  must  be  pursued  strictly.  The 
authority  for  such  an  order  is  derived  solely  from  the  statute. 

Where  the  notice  to  appear,  was  published  in  the  state  paper,  and  in  another  paper, 
different  from,  the  one  directed  by  the  court,  although  published  at  the  same  place, 
held,  that  an  order  pro  confesso,  entered  against  the  non-resident  Defendant,  who 
had  not  appeared,  was  irregular. 

September  Special  Term,  1847.  Erie  county.  Motion  by  Defendant 
to  set  aside  the  order  pro  confesso  and  subsequent  proceedings  in  a  fore- 
closure case. — The  Defendant  resided  in  the  state  of  Georgia,  and  had 
been  proceeded  against  as  a  non-resident.  The  order  for  his  appearance 
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was  in  the  usual  form,  directing  notice  to  be  published  in  the  state  paper 
and  Buffalo  Courier.  The  order  was  published  in  the  state  paper  and  in 
the  Buffalo  Commercial  Advertiser,  but  not  in  the  Buffalo  Courier.  The 
Plaintiff  filed  an  affidavit  of  the  publication  as  above  stated,  took  an  order 
pro  confesso,  and  proceeded  to  a  decree  and  sale  of  the  premises  described 
in  the  bill.  The  Plaintiff  became  the  purchaser. 

I.  0.  PUTNAM,  for  Deft. 
A.  P.  NICHOLS,  for  Plffs. 

SILL,  Justice. — The  right  to  an  order  pro  confesso,  against  a  Defendant 
who  has  been  proceeded  against  as  a  non-resident,  anil  who  has  not  ap- 
peared, is  derived  from  the  statute  alone;  and  to  entitle  the  Plaintiff  to  it, 
he  must  pursue  strictly  the  steps  which  the  same  prescribes.  The  statute 
requires  the  notice  to  appear,  to  be  published  in  the  state  paper  and  such 
other  paper  as  the  court  shall  direct.  In  this  case  the  court  directed  it  to 
be  published  in  the  Courier.  This  was  not  done,  but  the  publication  was 
made  in  the  Commercial  Advertiser.  It  is  immaterial  whether  the  De- 
fendant has  been  prejudiced  by  this  change.  The  court  acquired  no 
jurisdiction  of  the  party,  and  had  no  right  to  order  the  bill  to  be  taken  as 
confessed.  Much  less  could  the  order  be  taken  of  course. 

Motion  granted  with  costs. 


IN  EQUITY. 
BARD  vs.  STEELE,  et  al. 

In  a  case  of  mortgage  foreclosure,  where  it  appears  that  the  mortgage  covers  several 
lots  owned  severally  by  different  Defendants,  a  reference  may  be  ordered,  to  ascer- 
tain the  equities  of  the  Defendants  and  to  report  the  order  in  which  the  sale  should 
be  made,  and  after  the  confirmation  of  the  report,  the  sheriff  must  sell  accordingly. 

September  Special  Term,  1847.  Erie  county.  Foreclosure  case. — 
After  a  decree  ibr  sale  in  this  cause,  the  Defendant  Poole  presented  a 
petition,  showing,  that  the  mortgage  covered  several  lots  owned  severally 
by  different  Defendants,  and  to  protect  their  rights  the  sheriff  should  have 
directions  as  to  the  order  of  sale. 

J.  L.  TALLCOTT,  for  Petitioner. 

SILL,  Justice. — Directed  a  reference,  to  ascertain  the  equities  of  the 
Defendants  j  that  he  report  the  order  in  which  the  sale  should  be  made. 
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All  Defendants  who  had  appeared,  to  have  notice  of  the  reference,  and 
after  the  report  was  filed,  if  no  exception  was  taken  in  eight  days,  the 
same  be  confirmed,  and  the  sheriff  sell  accordingly. 


PIERCE  &  WINANTS  vs.  VOORHEES  &  MC!NTYRE. 

A  party  may  have  an  order,  granting  referees  leave  to  bold  a  meeting  for  the  hear- 
ing of  a  cause,  in  a  county  other  than  that  in  which  the  venue  is  laid,  where  it 
appears  that  the  ends  of  justice  will  best  be  promoted  by  it. 

Although  there  may  be  no  established  precedent  for  such  a  course,  held,  that  it  comes 
within  the  spirit  of  the  49th  section  of  the  judiciary  act. 

The  party  for  whose  benefit  such  an  order  is  granted,  should,  if  required,  stipulate  to 
pay  the  expenses  of  the  referees,  while  attending  such  meeting. 

The  Defendants  moved  for  a  rule  granting  the  referees  in  this  cause 
leave  to  hold  a  meeting  in  the  city  of  New  York  or  Brooklyn — the  venue 
being  in  Albany.  It  appeared  that  in  February,  1846,  the  Defendants 
moved  to  change  the  venue  to  Kings,  upon  an  affidavit,  in  which  they 
swore  to  the  materiality  of  sixteen  witnesses  in  or  near  Brooklyn.  The 
motion  was  opposed  by  an  affidavit  on  the  part  of  the  Plaintiffs,  in  which 
they  swore  to  the  materiality  of  twenty-five  witnesses  in  Albany.  Of 
course  the  motion  was  denied.  Several  meetings  of  the  referees  were 
held  at  Albany,  and  the  testimony  on  the  part  of  the  Plaintiffs  closed, 
having  examined  six  witnesses,  four  of  whom  came  from  New  York  or 
Brooklyn,  and  testified  that  they  had  resided  there  ever  since  the  com- 
mencement of  this  suit.  The  Defendants  stated,  that  they  could  not  pro- 
ceed to  take  iheir  testimony  in  Albany  without  great  expense  to  them- 
selves, and  very  great  inconvenience  and  expense  to  their  witnesses. 

M.  T.  REYNOLDS,  for  Defts. 
S.  H.  HAMMOND,  for  Plffs. 

HARRIS,  Justice. — We  have  in  this  case  a  practical  illustration  of  the 
operation  of  the  rules  by  which  the  court  has  heretofore  been  governed  in 
determining  the  venue  of  actions.  The  Plaintiffs  were  able  to  retain  the 
venue  in  Albany  by  swearing  generally,  to  the  materiality  of  twenty-five 
witnesses,  when  upon  the  trial  they  go  through  with  their  case  and  only 
call  two  witnesses  who  are  residents  of  the  county  in  which  the  venue  is 
laid.  Such  abuses  can  only  be  prevented  by  a  rigid  application  of  the 
rule,  which  requires  the  party  who  would  change  the  place  of  trial  to- 
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show  "  good  cause  therefor."  And  in  deciding  the  question,  whether  or 
not  such  good  cause  is  shown,  very  little  weight  should,  in  my  judgment, 
be  given  to  a  mere  enumeration  of  witnesses  to  whose  materiality  the 
party  has  sworn  in  the  general  form  which  has  heretofore  been  required. 
Although  this  application  is,  so  far  as  I  am  aware,  without  precedent, 
I  can  perceive  no  good  reason  why  it  should  not  be  granted.  I  think  it 
is  within  the  spirit  of  the  provisions  of  the  49th  section  of  the  judiciary 
act,  from  which,  it  seems  to  have  been  intended  by  the  legislature,  that 
this  court  should  so  control  the  place  of  trial  as  best  to  promote  the  ends 
of  justice.  The  Defendants  may  have  a  rule  authorising  the  referees  to 
meet  in  New  York  or  Brooklyn  for  the  examination  of  their  witnesses, 
but  they  must,  if  required,  stipulate  to  pay  the  expenses  of  the  referees 
while  attending  such  meeting,  as  a  condition  of  the  rule. 


IN  EQUITY. 
OLIVER  K.  WRIGHT  vs.  SAMUEL  STRONG,  et  al. 

The  positive  statement  in  an  affidavit,  that  no  execution  upon  the  judgment,  upon 
which  a  creditor's  bill  is  filed,  has  ever  been  returned,  read  in  opposition  to  a  motion 
for  a  reference  to  appoint  a  receiver,  will  defeat  the  motion. 

The  Plaintiff  upon  the  usual  papers  moved  for  a  reference  to  appoint 
a  receiver  upon  a  creditor's  bill.  The  Defendants  in  opposition  read  an 
affidavit,  in  which  it  was  slated  positively,  that  no  execution  upon  the 
judgment  upon  which  the  bill  was  founded  had  ever  been  returned. 

J.  J.  TYLER,  for  PI/. 
BARNES,  for  Defts. 

HARRIS,  Justice. — This  motion  must  be  denied.  The  positive  statement 
in  the  affidavit  of  the  Defendant  that  no  execution  upon  the  judgment 
upon  which  the  bill  is  filed  has  ever  been  returned,  is  a  sufficient  answer 
to  the  motion.  If  the  statement  is  true — and  for  the  purposes  of  this 
motion,  it  must  be  taken  to  be  true — the  Plaintiff  has  no  right  to  take  the 
Defendants'  property  out  of  their  hands,  under  proceedings  for  the  appoint- 
ment of  a  receiver.  But  as  it  is  evident  that  there  is  some  mistake  or  error 
on  one  side  or  the  other  in  relation  to  the  execution,  the  Plaintiff  must 
have  liberty  to  renew  the  motion,  and  the  costs  of  this  motion  are  to  abide 
the  event  of  the  suit.  In  this  way,  the  party  who  is  eventually  shown  to 
be  in  the  right,  upon  the  question,  will  obtain  his  costs  upon  this  motion. 
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JEFFERSON  COUNTY  BANK  vs.  EDWARD  PRIME,  JOHN  WARD  AND  SAMUEL 

WARD. 

tinder  the  act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent  debtors,  pass- 
ed in  1831,  (known  as  the  Stillwell  act,)  the  proceedings  arc  never  for  the  benefit  of 
the  creditors  at  large,  except  in  the  single  instance  of  an  assignment  after  the  debtor 
shall  be  convicted  of  a  misdemeanor,  and  that  up  to  the  execution  of  the  assignment 
they  are  for  the  benefit  of  the  prosecuting  creditor  alone. 

Whether  after  the  assignment,  it  shall  enure  to  the  exclusive  benefit  of  the  prosecuting 
creditor  and  others  situated  like  him  (that  is,  who  have  commenced  suits  or  obtain- 
ed judgments,  and  made  demand.)  Quere? 

The  prosecuting  judgment  creditor  being  entitled  to  a  preference  over  the  creditors 
generally,  either  for  himself  alone,  or  for  himself  and  others  of  a  certain  class,  it 
then  becomes  "  unjust"  under  the  statue  for  the  debtor  to  resist  or  defeat  his  claim. 

It  is  not  necessary  that  the  refusal  of  the  debtor  to  apply  his  assets  to  the  payment  of 
the  prosecuting  judgment  should  be  fraudulent  to  authorise  a  wnrrantof  arrest  of 
commitment.  It  is  enough  that  the  refusal  be  illegal  in  violation  of  law,  in  contra- 
vention of  rights  acquired  by  the  creditor  under  the  statute.  It  then  becomes  unjust 
because  it  is  illegal. 

Thus,  where  it  appeared  that  in  answer  to  the  demand  of  the  creditor,  that  the  debtors 
should  apply  certain  assets  to  the  payment  of  his  judgment,  the  debtors  had  offered 
to  make  a  general  assignment  for  the  benefit  of  all  their  creditors,  that  they  exhibit* 
ed  an  assignment  to  that  effect  already  drawn,  and  offered  then  to  execute  it,  but  the 
creditor  objected  to  their  doing  so,  because  he  had  by  his  demand  and  their  refusal, 
obtained  a  prior  right  to  those  asset;  over  tie  other  creditors,  and  thereupon  the 
debtors  refused  to  make  the  application  demanded  of  them,  because  it  would  give 
the  creditor  a  preference  to  the  extent  of  those  assets  at  least ;  held,  that  such  refusal  to 
apply  was  "  unjust"  within  the  meaning  of  the  statute,  (no  fraud  being  imputed  to 
the  debtors)  and  the  creditor  was  entitled  to  a  warrant  of  commitment. 

16 
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The  Supreme  Court  (in.  bane)  have  no  power  to  stay  proceedings  on  the  issuing  of  a 
warrant  of  commitment  in  such  a  case,  for  the  purpose  of  review  by  certiorari.  The 
creditor,  under  the  statute,  is  enlilled  to  the  warrant  of  commitment  if  demanded. 

Nov.  23,  1847.  Before  Edmonds,  Justice.  The  Plaintiffs  on  the  1st 
Nov.  1S47,  applied  to  Edmonds,  Justice,  for  a  warrant  against  the  De- 
fendants, under  the  act  of  1831,  to  abolish  imprisonment  for  debt,  &c., 
upon  affidavits  setting  forth  that  they  had  obtained  a  judgment  against  the 
Defendants  for  §89,915.31  "on  contract,  for  which,  pursuant  to  the  pro- 
visions of  said  act,  they  could  not  be  arrested  or  imprisoned ;"  that  after 
obtaining  such  judgment  the  Defendants  had  exhibited  to  the  attorney, 
and  to  the  president  of  the  bank,  a  schedule  of  assets,  consisting  of  debts 
owing  to  them  valued  at  about  $50,000,  and  that  thereupon  the  attorney 
had  demanded  of  the  Defendants,  collectively  and  individually,  they  hav- 
ing been  partners  as  bankers  in  the  city  of  New  York,  under  the  firm  of 
Prime,  Ward  &  Co.,  that  they  should  apply  said  assets  to  the  payment  of 
the  judgment.  The  affidavits  contained  the  farther  averment,  that  "the 
said  Defendants  had  unjustly  refused  so  to  do,"  instead  of  setting  out  the 
terms  of  such  refusal. 

On  a  warrant  issued  to  the  sheriff  of  New  York,  the  Defendants  were 
arrested  and  brought  before  the  judge. 

N.  B.  BLU.\T,yor  the  Defendants,  moved  for  their  discharge,  on  several 
grounds  arising  out  of  the  form  of  the  affidavits,  which  being  overruled, 
he  then  filed  the  allegation  of  the  Defendants  in  the  following  words. 
"  The  Defendants  controvert  the  fact  and  circumstance  of  an  unjust  refu- 
sal." 

This  not  being  on  oath,  the  Plaintiffs,  G.  C.  Sherman,  of  counsel,  of- 
fered evidence  in  support  of  their  charge.  From  the  evidence  it  appear- 
ed that  in  answer  to  the  demand  that  Defendants  should  apply  the  before 
mentioned  assets  to  the  payment  of  the  judgment,  the  Defendants  had 
offered  to  make  a  general  assignment  for  the  benefit  of  all  their  creditors, 
that  they  exhibited  an  assignment  to  that  effect  already  drawn,  and  offered 
then  to  execute  it  in  the  presence  of  the  attorney  of  the  bank,  but  he  ob- 
jected to  their  doing  so,  because  he  had  by  his  demand  and  their  refusal 
obtained  for  his  bank  a  prior  right  to  those  assets,  aver  the  other  creditors, 
and  thereupon  they  refused  to  make  the  application  demanded  of  themr 
because  it  would  give  the  bank  a  preference  to  the  extent  of  those  assets 
at  least. 

Upon  this  testimony  Sherman  for  Plaintiffs,  demanded  a  warrant  to 
commit. 
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Blunt,  contra,  objected  because  the  object  of  the  act  of  1831,  was  to 
produce  an  equal  distribution  among  all  creditors,  and  it  was  not  unjust 
for  the  Defendants  to  refuse  to  do  that  which  would  defeat  this  object. 

EDMONDS,  Justice — This  is  an  application  under  the  act  to  abolish  im- 
prisonment for  debt,  and  to  punish  fradulent  debtors,  for  a  warrant  to 
commit  the  Defendants  to  close  custody  for  unjustly  refusing  to  apply 
their  assets,  amounting  to  some  $50.000,  to  the  payment  of  a  judgment 
obtained  against  them  by  the  Jefferson  County  Bank,  for  $89,915.31. 
There  is  no  allegation  of  fraud  or  unfair  dealing  in  the  case,  but  it  is  on 
one  side,  a  claim  by  the  bank,  that  under  that  statute,  they  have  obtained  a 
preference  over  all  other  creditors,  and  that  therefore  it  is  unjust  in  Prime, 
Ward  &  Co.,  to  refuse  on  demand,  thus  to  apply  their  assets,  and  on  the 
other,  a  claim  by  Prime,  Ward  &  Co.,  that  such  preference  would  be  un- 
just and  contrary  to  their  willingness  and  intention  to  make  an  equal  dis- 
tribution of  their  effects  among  all  their  creditors. 

The  question  is  one  then  merely  of  %law,  involving  the  construction  of 
that  statute,  except  that  it  may  perhaps  become  necessary  to  consider 
one  of  fact  growing  out  of  the  terms  of  the  demand  and  refusal. 

The  provisions  of  the  statute  applicable  to  this  case  are,  that  in  all 
cases  where  a  Plaintiff  has  obtained  a  judgment  founded  upon  contract, 
he  may  apply  to  a  judge  of  this  court  for  a  warrant  to  arrest  the  Defend- 
ant, upon  satisfactory  evidence  to  be  adduced  to  such  officer,  that  the  De- 
fendant has  rights  in  action,  money  or  evidences  of  debt,  which  he  unjustly 
refuses  to  apply  to  the  payment  of  that  judgment. 

The  Defendants  have  been  brought  before  me  on  such  a  warrant,  and, 
as  allowed  by  the  statute,  they  have  controverted  the  allegation  of  an 
unjust  refusal.  On  that  point  proof  has  been  taken  before  me,  and  from 
the  evidence,  it  appears  that  on  the  twenty-ninth  of  October,  the  Defend- 
ants exhibited  to  the  attorney  of  the  bank  a  list  of  their  assets,  which  he 
demanded  that  they  should  apply  on  its  judgment,  which  they  refused  to  do, 
at  the  same  time  avowing  their  readiness  to  make  a  general  assignment 
for  the  benefit  of  all  their  creditors;  and  I  am  now  called  upon  to  take 
the  next  step  authorized  by  the  statute,  namely,  if  I  am  satisfied  that  the 
allegations  of  the  complainant  are  substantiated,  to  direct  that  the  De- 
fendants be  committed  to  the  jail  of  the  county,  where  they  shall  remain 
in  custody  in  the  same  manner  as  other  prisoners  on  criminal  process,  un- 
til they  shall  assign  their  property  and  obtain  their  discharge,  as  provided 
in  that  act. 

The  professed  object  of  the  statute  is  to  abolish  imprisonment  for  cleot 
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and  to  punish  fraudulent  debtors ;  but  it  contains  many  provisions  which 
aim  only  at  enabling  the  creditor,  in  a  certain  class  of  cases,  to  enforce 
the  collection  of  his  demand.  Thus,  while  it  authorizes  the  commitment 
of  the  debtor  to  custody  as  a  prisoner  on  criminal  process,  and  his  convic- 
tion as  guilty  of  a  misdemeanor,  it  permits  him  to  be  discharged  from  his 
commitment  on  paying  the  debt  in  question ;  on  giving  security  to  pay  the 
debt  in  sixty  days ;  on  making  an  assignment  of  his  properly,  or  on  giv- 
ing a  bond  that  he  will  within  thirty  d;»ys  apply  for  an  assignment  of  his 
property  and  a  discharge. 

And  in  analogy  to  the  proceedings  against  one  who  has  been  convicted 
ofrrime,  and  serilenred  to  the  state  prison,  ('2  R.  S.  14,  Art.  2),  \vhen  the 
debtor  shall  be  thus  convicted  of  the  misdemeanor,  trustees  may  be  appoint- 
ed to  take  charge  of  his  properly  and  distribute  it  among  his  creditors, 
and  may  have  his  person,  any  place  occupied  by  him,  his  trunk  or  other 
article  possessed  by  him,  searched  for  money  or  evidence  of  debt  to  be  de- 
livered to  the  trustees. 

The  statute  has  then  a  double  aspect,  as  a  civil  remedy  and  a  criminal 
proceeding,  and  it  cannot  be  well  understood  without  keeping  this  con- 
sideration constantly  in  view. 

So  far  as  it  is  a  civil  remedy  (except  where  the  debtor  may  be  induced  by 
fear  of  commitment  to  pay  the  particular  debt)  it  seeks  to  attain  its  pur- 
pose by  means  of  an  assignment  of  the  debtor's  property,  and  it  is  not  a 
little  singular  that  after  fifteen  years  practice  under  the  law,  it  should  at 
this  moment  be  a  matter  of  doubt  for  whose  benefit  such  assignment  shall 
be  made — the  creditors  at  large  or  the  pursuing  creditor  alone. 

That  question  is  now  distinctly  presented  to  me,  and  I  cannot  decide  it 
without  running  counter  either  to  the  views  of  the  Supreme  Court,  or  to 
the  court  of  chancery. 

The  question  arises  before  me  in  this  form :  If  the  prosecuting  creditor 
did,  by  his  proceedings,  obtain  a  right  to  priority  of  payment,  then  it  was 
unjust  for  the  Defendants  to  refuse  the  demanded  application  of  their 
assets,  and  a  case  is  made  out  to  warrant  their  commitment.  In  the  Peo- 
ple vs.  Abel.  3  Hill,  109 ;  in  Buthelon  vs.  Betts,  4  Hill,  577,  and  in 
Moak  vs.  De  Forest,  5  Hill,  605,  the  Supreme  Court  clearly  intimate  their 
opinion  that  the  proceeding  under  the  act  of  1831,  is  for  the  benefit  of 
the  prosecuting  creditor,  to  enable  him  to  collect  his  debt,  and  that  the 
assignment  enures  to  his  benefit  rather  than  to  that  of  all  the  creditors. 
While  on  the  contrary  the  Supreme  Court  in  Townsend  vs.  Morrell,  10 
Wend,  577,  and  the  chancellor  in  Spear  &  Ripley  vs.  Wardells,  (decided 
August  4,  1847,)  as  clearly  intimate  the  contrary  opinion  j  and  that  if 
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the  imprisonment  does  not  coerce  from  the  debtor  payment  or  security  of 
the  particular  debt,  but  does  coerce  an  assignment,  that  will  be  for  the 
benefit  of  all  the  creditors. 

When  the  case  of  the  Wardells  was  before  me  as  circuit  judge,  I  intima- 
ted views  similar  to  those  afterwards  expressed  by  (he  chancellor,  though 
I  purposely  abstained  from  deciding  the  point.  I  committed  the  Defend- 
ants in  that  cast?,  because,  on  a  demand  of  them  like  that  made  of  Prime, 
Ward  &  Co.,  they  had  refusal  to  apply  their  assests  to  the  payment  of 
the  particular  judgment,  on  the  ground  of  their  intention  to  make  an 
equal  distribution  among  all  their  creditors.  But  I  decided  so  to  commit, 
not  because  I  had  arrived  at  a  satisfactory  conclusion  on  the  point  now 
again  before  me,  but  because  of  the  opinion  which  the  Supreme  Court  had 
intimated,  because  the  practice  in  the  hall  had  been,  as  I  was  informed,, 
in  conformity  with  such  an  opinion,  and  in  the  expectation,  on  my  so 
ruling,  that  the  case  would  be  taken  to  that  court  for  review. 

The  Supreme  Court,  however,  refused  to  review  it,  and  if  the  decisions 
of  our  courts  now  remained  in  the  same  condition  in  which  they  were  then, 
I  might,  on  a  matter  where  I  find  it  so  difficult  to  arrive  at  a  satisfacto- 
ry result,  pursue  the  same  course  in  this  case  which  I  adopted  in  that. 
But  since  that  time  the  chancellor  has  intimated  an  opinion  contrary  to 
that  on  which  I  rested  my  decision  to  commit  the  Wardells,  so  that  I  am 
no  longer  at  liberty  to  repose  on  an  obiter  dictum  of  the  supreme  court  any 
more  than  on  a  similar  opinion  of  the  court  of  chancery  ;  and  as  there  has 
not  been  in  either  court  any  express  decision  on  the  point,  I  am  compelled,, 
so  far  as  may  be  practicable,  amid  these  conflicting  dicta,  to  arrive  at 
a  satisfactory  conclusion  for  myself  in  reference  to  the  meaning  of  this 
unhappy  statute. 

The  proceedings  under  it  have  been  sometimes  regarded,  as  in  the  na- 
ture of  a  statute  execution,  that  is,  as  a  statutory  means  of  enforcing  the 
payment  of  debts.  In  some  respects  this  may  be  a  just  view.  Thus,  if 
the  Defendant  before  arrest,  and  in  answer  to  a  demand  made  under 
the  4th  section,  applies  his  evidences  of  debt  to  the  payment  of  a  judgment 
against  him,  it  is  pro  tanto  a  means  of  enforcing  payment  of  a  debt. 
So,  if  after  his  arrest,  and  before  his  commitment,  he  does,  under  the  10th 
section,  pay  the  debt,  or  give  security  for  its  payment  within  sixty  days, 
it  becomes  a  means  of  coercing  satisfaction. 

Thus  far  there  is  no  reference  to  any  other  than  the  pursuing  creditor, 
nor  any  other  end  apparently  aimed  at  than  the  payment  of  his  particular 
debt,  and  upon  the  satisfaction  of  that  debt  the  proceedings  end,  and  the 
frauds  or  injustice  complained  of  are  purged,  except  that  for  some  portion 
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of  them  the  debtor  may,  under  the  26th  section,  be  indicted  and  convicted 
of  a  misdemeanor. 

These  proceedings  which  may  thus  result  in  the  payment  of  the  debt,  do 
not  seem  to  be  preliminary  to,  or  necessarily  connected  with  the  ultimate 
conviction  for  a  misdemeanor.  Their  whole  object  seems  to  be  the  pay- 
ment of  the  debt,  and  their  purpose  fully  to  be  answered  when  that  end  is 
attained,  and  thus  far,  it  is  most  manifest  that  the  principal  object  of  the 
proceedings  is  a  preference  of  the  prosecuting  creditor  over  all  others,  for 
when  that  preference  is  attained  the  proceeding  ends. 

Whether  that  same  purpose  continues  to  inhabit  the  other  proceedings 
under  the  statute  is  the  question  before  me.  Before  discussing  that,  I 
pause  a  moment  to  consider  how  far  that  purpose  infects  the  end  of 
the  proceedings —  the  ultima  thule  of  the  statute — the  conviclon  for  a 
misdemeanor;  for  if  the  same  purpose  characterizes  the  beginning  and 
the  end  of  the  proceedings,  we  should  be  much  more  ready  to  believe  in 
its  intended  influence  over  the  intermediate  parts. 

By  the  26th  section  of  the  act,  a  debtor  who  has  been  guilty  of  some  of 
the  acts  which  authorize  his  arrest  in  the  first  instance,  under  the  3d  and 
4th  sections,  may  be  convicted  of  a  misdemeanor,  and  by  section  27  trustees 
of  his  estate  may  be  appointed,  and  those  trustees  are  subject  to  the  same 
duties  and  obligations  as  trustees  appointed  under  the  2cl  article  of  title  1 
of  chapter  5,  of  part  1,  of  the  Revised  Statutes,  2  vol.  §  15.3,  Id.  46  §36; 
those  trustees  are  bound  to  distribute  the  estate  in  their  hands  among  those 
who  were  creditors  at  the  time  of  issuing  the  warrant.  So  that  the  first 
proceeding,  which  is  founded  on  a  mere  charge  of  fraud,  may  result  in 
lawfully  giving  the  prosecuting  creditor  a  preference  over  all  other  cred- 
itors, while  the  final  proceeding,  which  is  a  conviction  of  fraud,  neces- 
sarily results  in  depriving  him  of  that  preference,  and  places  all  on  a  par. 
About  the  matter  thus  i'ar,  that  is  the  begining  and  the  end  of  the  pro- 
ceedings contemplated  by  the  statute,  there  is  no  doubt — the  one  aims  at 
a  preference  of  the  prosecuting  creditor,  and  the  other  at  equality  among 
all  creditors.  How  it  is  with  the  other  proceedings  under  the  statute,  and 
which  of  these  two  conflicting  opinions  governs  them,  is  the  question. 

When  the  debtor  has  been  arrested  on  the  warrant,  ami  he  does  not 
pay  the  debt  which  is  pursuing  him,  or  secure  its  payment,  he  can  avoid 
a  commitment  only  by  making  an  assignment  of  his  property.  For  whose 
benefit  is  that  assignment?  The  chancellor,  in  Spear,  &c.  vs.  Wardell, 
and  Chief  Justice  Savage,  in  10  Wend.  577,  express  their  opinion  that 
it  is  for  that  of  all  the  creditors.  Judge  Bronson,  in  3  Hill,  109,  deems 
it  to  be  for  the  benefit  of  the  prosecuting  creditor,  and  others  who  are  sit- 
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uatecl  like  him  in  regard  to  proceedings  under  the  statute,  while  Judge 
Cowen,  in  5  Hill,  605,  seems  to  suppose  it  is  for  the  benefit  of  the  prose- 
cuting creditor  alune. 

These  conflicting  views  tend  to  make  more  visible  the  obscurity  through 
which  I  am  compelled  to  grope  my  way  to  a  clear  view.  I  must  there- 
fore invoke  the  aid  of  any  light  which  I  may  obtain  from  any  of  the  pro- 
visions of  the  statute. 

I  will  therefore  trace  the  proceedings  through,  to  see  if  I  can  discover 
the  end  they  aim  at  in  this  regard. 

To  avoid  the  commitment  when  he  does  not  pny  or  secure  the  prosecu- 
ting debt,  the  debtor  must  either  make  an  inventory  of  his  estate  and  an 
account  of  his  creditors  and  execute  an  assignment  on  which  the  same 
proceedings  shall  be  had  as  on  a  petition  by  the  debtor,  or  give  a  bond 
that  within  thirty  days  he  will  apply  f'6r  an  assignment  and  discharge, 
section  10.  This  application  by  section  12,  is  to  be  by  petition  that  his 
property  may  be  assigned  and  he  have  the  benefit  of  the  provisions  of  the 
act.  That  benefit,  by  section  17,  is  to  exonerate  him  from  being  pro- 
ceeded against  for  any  fraud  committed  or  intended  by  him  before  his  dis- 
charge, not  merely  by  that  prosecuting  creditor  but  by  any  creditor  enti- 
tled to  a  dividend  of  his  estate. 

The  benefit  he  prays  for  is  not  merely  a  discharge  from  the  proceedings 
of  the  prosecuting  creditor  in  respect  to  frauds  affecting  him  alone,  but 
from  proceedings  by  any  creditors  entitled  to  proceed  against  him  in  res- 
pect to  any  fraud  commited  or  intended  by  him.  The  proceedings  then 
of  the  debtor  to  obtain  a  discharge  are  not  against  his  prosecuting  credi- 
tor alone,  but  also  against  all  who,  from  their  condition  are  entitled  to 
proceed  against  him;  and  it  can  hardly  be  supposed  that  the  statute  in- 
tended that  while  he  could  thus  be  discharged  in  respect,  to  a  number  of 
debts  that  the  surrender  of  his  property,  an  which  the  discharge  is  found- 
ed, should  be  for  the  benefit  of  one  of  those  creditors  to  the  exclusion- 
of  others.  He  asks,  however,  for  a  discharge  against  more  than  the 
prosecuting  creditor.  With  his  petition,  he  is  to  present  an  account  of 
his  creditors,  sect.  10  and  13.  Why  this,  if  no  one  is  interested  in  the  pro- 
ceeding except  the  prosecuting  creditor?  Under  all  the  articles  of  tit.  1T 
of  chap.  5,  of  the  2d  part  of  the  Revised  Statutes,  where  the  debtor  ap- 
plies for  a  discharge  in  respect  to  all  his  debts  by  assigning  his  property 
for  the  benefit  of  all,  he  is  required  to  present  an  account  of  his  credi- 
tors, but  under  the  single  article  (6th,)  where  he  applies  for  a  discharge- 
only  in  respect  to  the  prosecuting  debt  by  assigning  only  for  the  benefit 
of  that  creditor,  he  is  not  required  to  present  an  account  of  his  creditors. 
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This  becomes  significant  when  we  remember  that  this  title  of  the  Revised 
Statutes  is  frequently  referred  to  in  the  act  of  1831,  whose  provisions  we 
are  considering. 

Besides  his  petition,  and  the  account  of  his  creditors,  the  debtor  is  also 
to  present  an  inventory  of  his  estate,  similar  in  all  respects  to  that  required 
by  the  above  mentioned  sixth  article.  The  chancellor  in  Spear  vs.  War- 
dells,  seems  to  regard  this  reference  to  the  Revised  Statutes  as  an  over- 
sight in  the  statute,  because  the  sixth  article  contains  no  provision  for  an 
account  of  creditors.  But  I  understand  this  reference  not  to  relate  to  the 
account  of  creditors,  but  to  the  inventory  of  the  estate  and  for  good  reason. 
It  must  be  constantly  kept  in  mind  that  the  sixth  article  here  referred  to, 
provides  for  an  assignment  for  the  benefit  of  the  prosecuting  creditor  alone, 
and  the  inventory  required  from  him  is  a  very  different  thing  from  that 
required  from  the  debtor  when  he  assigns  for  the  benefit  of  all.  See  2d 
Rev.  Stat.  31,  §4.28,  §2.17,  §5. 

So  that  while  the  "  account  of  creditors"  seems  to  indicate  that  some 
one  besides  the  prosecuting  creditor  may  be  interested  in  the  proceeding, 
the  inventory  of  the  estate  would  seem  to  indicate  that  he  alone  was  to 
be  concerned.  May  not  this  apparent  inconsistency  be  reconciled  by  adopt- 
ing Judge  Bronson's  view  of  the  statute,  and  regarding  the  assignment 
and  the  discharge  as  relating  to  the  prosecuting  creditor,  and  others  so  sit- 
uated that  they  may  become  such  under  the  statute. 

The  next  step  in  the  proceedings  would  seem  to  confirm  this  view. 
With  his  petition,  account  and  inventory,  the  debtor  is  to  present  his  affi- 
davit, similar  to  that  required  by  the  same  sixth  article.  Now  that  affi- 
davit is  very  different  from  that  required  under  the  3d  and  5th  articles, 
where  the  assignment  is  for  the  benefit  of  all.  The  difference  consists  in 
this,  that  under  the  articles  where  the  assignment  is  general,  the  debtor 
is  required  to  make  oath  that  he  has  not  paid,  secured,  or  compounded 
with  any  of  his  creditors,  with  a  view  to  obtain  the  prayer  of  his  petition, 
or  with  a  view  that  they  should  abstain  or  desist  from  opposing  his  dis- 
charge. But  that  clause  is  not  required  in  proceedings  under  the  6th  ar- 
ticle, where  the  assignment  is  for  the  prosecuting  creditor  alone;  nor  is  it 
required  in  proceedings  under  this  act.  This  fact,  in  connection  with 
another,  namely,  that  articles  3  and  5,  which  require  this  clause  in  the 
oath,  also  contain  provisions  denying  a  discharge  to  a  debtor  who  has 
given  a  preference;  and  that  article  6,  which  docs  not  require  this  clause, 
does  not  contain  any  such  interdict  against  preferences,  create  quite  a 
strong  inference  that  a  preference  was  contemplated;  that  at  least  it  was 
not  forbidden,  if  not  distinctly  aimed  at  throughout. 
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The  next  proceeding  is  for  the  debtor  (sec.  14)  to  give  fourteen  days 
notice  of  the  presentation  of  his  papers,  and  this  he  is  to  give  not  to  all 
his  creditors  but  to  the  prosecuting  creditor  alone,  thus  looking  as  if  he 
alone  was  to  be  regarded  as  interested.  Yet  the  next  section  (15)  allows 
any  creditor  to  oppose  the  application,  thus  looking  as  if  all  might  be  in- 
terested. Here,  again,  it  may  be  asked  if  this  apparent  inconsistency  is 
not  reconcileable  on  Judge  Bronson's  view  of  the  statute? 

The  next  proceeding  is  the  assignment  which  is  to  be  executed  in  the 
same  manner  and  with  the  like  effect  as  provided  in  the  5th  article  of  the 
Revised  Statutes. 

The  chancellor,  in  Spear  vs.  Wardells,  understands  this  effect  to  be  to 
vest  the  property  in  the  assignee  for  the  benefit  of  all,  &c.  This  was  my 
view  of  the  case,  when  passing  upon  the  application  of  the  Wardells, 
and  also,  when  the  case  now  in  hand  first  came  before  me.  But  from  a 
more  careful  examination  of  the  statute  I  see  difficulties  in  the  way. 

The  16th  sec.  of  the  act  of  1831,  says  the  assignment  shall  be  execu- 
ted with  the  like  effect  as  declared  in  the  5th  article.  Now  the  5th  arti- 
cle does  not  declare  the  effect  of  the  assignment  to  be  for  the  benefit  of 
all,  as  the  chancellor  supposes,  and  the  sections  which  he  cites  as  sus- 
taining that  view,  are  sections  not  of  the  5th  article  but  of  the  8th  article, 
and  the  statute  of  1831,  has  not  brought  in  any  part  of  the  8th  article  to 
eke  out  the  force  and  effect  of  the  assignment. 

The  5th  article  sec.  9,  says  "  the  insolvent  shall  execute  an  assign- 
ment with  the  like  effect  as  declared  in  the  3rd  article,"  and  the  3rd 
article,  section  28  declares  such  assignment  shall  vest  in  the  assignee 
all  the  interest  at  the  time  of  executing  the  same  in  any  estate  or  proper- 
ty, real  or  personal,  whether  legal  or  equitable.  With  a  single  excep- 
tion, which  I  shall  proceed  to  mention,  this  is  all  the  effect  which  article 
5  gives  the  assignment,  and  it  is  only  when  we  pass  to  the  sections  in  the 
8th  article  cited  by  the  chancellor  that  we  find  directions  for  distributing 
the  property  among  all  the  creditors. 

The  exception  I  allude  to  is  this :  The  assignment  made  under  article 
5  vests  in  the  assignee  all  the  debtor's  property  except  what  is  exempt 
from  execution,  while  the  assignment  under  the  3d  article  vests  in  the  as- 
signee all  the  property  except  wearing  apparel  and  bedding,  and  the 
insolvent's  arms  and  accoutrements  as  a  militia  man.  I  have  among  my 
papers  (for  I  was  a  member  of  the  assembly  in  1831)  the  bill  as  it  was 
reported  to  the  house  by  the  select  committee,  and  on  examining  it  I  find 
that  this  reference  was  originally  to  the  3d  article,  so  that  the  assignment 
would  pass  all  but  wearing  apparel,  bedding  and  arms,  but  the  legislature 
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altered  it  to  the  5th  article,  so  as  to  exempt  from  the  operation  of  the  as- 
signment all  the  property  that  was  exempt  from  execution. 

Hence  the  otherwise  apparently  awkward  reference  to  the  5th  article. 

With  this  explanation,  and  on  a  careful  examination  of  the  several 
statutes,  I  find  that  all  the  effect  given  by  the  16th  section  of  the  act  of 
1831  to  the  assignment  is  to  vest  in  the  assignee  all  the  interest  of  the 
insolvent,  at  the  time  of  executing  the  same  in  any  estate  or  property  real 
or  personal,  whether  such  interest  be  legal  or  equitable,  except  such  as  is 
exempt  by  law  from  execution,  and  that  the  effect  is  not  by  that  section 
so  to  vest  for  the  benefit  of  all  creditors,  and  cannot  be  without  invoking 
the  aid  of  the  8th  article,  which  the  act  of  1831  does  not  authorize. 

Thus  far  as  we  have  progressed  in  the  history  of  the  proceedings  under 
this  act,  we  have  arrived  at  one  conclusion  :  that  the  act  does  not  in  terms- 
declare  that  the  assignment  is  for  the  benefit  of  all  creditors.  Let  us  re- 
sume our  progress,  to  see  if  we  can  discover,  by  necessary  implication, 
for  whose  benefit  it  is  in  fact  to  be. 

The  next  step  is  the  discharge,  (sec.  17,)  and  that  shall  "  exonerate 
the  debtor  from  being  proceeded  against  by  an  creditor  entitled  to  a  divi- 
dend as  hereinafter  provided,  under  the  3,  4,  5,  6,  7,  8  and  9  sections  of 
the  act,  for  any  fraud  intended  or  committed  before  such  discharge." 

By  transposing  the  members  of  this  sentence,  we  shall  have  less  diffi- 
culty in  arriving  at  its  meaning.  It  shall  "  exonerate  the  debtor  from  be- 
ing proceeded  against  under  the  3d,  &c.  sections,  for  any  fraud,  &c.,  by 
any  creditor  entitled  to  a  dividend  as  hereinafter  provided."  No  creditor 
can  proceed  unless  he  has  obtained  a  judgment  or  commenced  a  suit,  and 
it  is  against  the  proceedings  of  such  creditors  alone  that  the  discharge 
operates. 

One  thing  must  be  constantly  borne  in  mind,  and  that  is,  that  through- 
out the  whole  of  the  act  of  1831  the  legislature  have  had  constantly  in 
view  the  insolvent  laws  of  the  state,  as  they  then  existed,  and  have  re- 
peatedly manifested  their  intention  to  apply  to  this  new  law  the  principles 
of  those  laws  as  far  as  was  practicable. 

One  of  those  principles,  which  pervades  them  all,  is  that  the  distribu- 
tion of  property  is  among  those  who  are  affected  by  the  discharge.  Thus, 
under  the  3d  and  5th  articles  the  discharge  is  from  all  debts  owing  at  the 
time  of  the  assignment,  2  R.  S.,22,  §30;  ibid,  30,  §10;  and  the  distribution 
is  among  those  who  were  creditors  at  that  time,  2  R.  S.,46,  §36.  Under 
the  4th  article,  2  R.  S.,  27,  §  17,  the  discharge  and  the  dividend,  2  R.  S., 
47,  are  the  same.  Under  the  6th  article  the  debtor  is  discharged  from 
his  imprisonment,  2  R.  S.,  32,  §11,  and  the  dividend  is  among  the  credi- 
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tors  at  whose  suit  he  is  imprisoned,  2  R.  S.,  47.  The  same  principle 
carried  into  the  act  of  1831  would  again  confirm  Judge  Bronson's  view 
of  the  statute,  and  make  the  dividend  among  those  against  whom  the  debtor 
was  discharged,  that  is,  among  those  who  were  in  the  same  situation  with 
the  prosecuting  creditor. 

The  18th  section  contains  the  provision  made  by  the  act  of  1831  for 
the  powers  and  duties  of  the  assignee.  It  declares  they  shall  be  all 
those  specified  in  the  8th  article  of  the  Revised  Statutes,  and  he  shall  be 
vSubject  to  the  same  duties,  obligations  and  control,  and  shall  make  divi- 
dends. 

This  section  is  undoubtedly  the  hereinafter  provided  mentioned  in  the 
17th  section,  but  unfortunately  it  does  not  aid  us  in  the  solution  of  the 
question  under  consideration,  because  the  8th  article,  which  is  referred  to 
in  such  general  terms,  contains  three  distinct  modes  of  distribution,  viz : 
among  all  the  creditors,  among  those  alone  who  prosecute,  and  among 
those  who  prosecute  and  others  who  choose  to  join  them.  2  R.  S.,  46, 
§  36,  and  the  18th  section  of  the  act  of  1831  does  not  declare  or  even 
intimate  which  of  these  modes  of  distribution  shall  be  adopted,  but  leaves 
us  where  it  found  us  in  this  respect.  The  statute  does  not  itself  profess 
to  contain  any  farther  provisions  in  reference  to  the  assignment  or  the 
dividend  than  those  I  have  already  alluded  to.  It  does,  however,  contain 
some  other  provisions  calculated  to  show  its  general  scope  and  intention, 
from  which,  in  the  absence  of  express  provisions,  we  are  to  ascertain  its 
particular  intention  in  this  respect. 

Thus,  by  sections  20,  21,  a  debtor  in  actual  custody  when  the  act  went 
into  effect,  may,  on  making  an  assignment,  obtain  his  discharge  from  that 
imprisonment,  and  the  proceedings  thereon  shall  be  as  hereinbefore  pro- 
vided; that  is,  he  shall  make  an  inventory  as  required  in  the  6th  article, 
take  the  oath  required  there,  present  a  petition  as  required  there,  and  re- 
ceive a  discharge  in  effect  precisely  the  same  as  there  specified.  Is  not 
the  inference  almost  irresistable  that  the  assignment  he  may  make  must  be 
for  the  benefit  of  those  alone  in  respect  to  whom  he  is  discharged,  and  thus 
carry  out  the  remaining  principle,  governing, proceedings  under  the  6th 
article. 

Again,  by  sec.  24,  whenever  a  bond  given  under  the  10th  sec.  shall 
become  forfeited,  it  may  be  prosecuted  by  the  pursuing  creditor,  not  by 
all,  and  he  may  recover  on  it  the  amount  of  his  claim,  not  that  of  other 
creditors.  Now,  under  sec.  10.  the  bond  is  to  be  given  to  the  pursuing 
creditor,  not  to  all,  and  its  penalty  is  to  be  double  the  amount  claimed  by 
him,  not  an  amount  claimed  by  others. 
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The  condition  of  the  bond  will  be  either  that  the  debtor  will,  within 
thirty  days,  apply  for  an  assignment,  or  that  he  will  not  remove  any  of 
his  property  with  intent  to  defraud  any  of  his  creditors,  and  that  he  will 
not  assign  or  dispose  of  it  with  such  intent,  or  with  a  view  to  give  a  pre- 
ference to  any  creditor  for  any  debt  antecedent  thereto,  until  the  demand 
of  the  pursuing  creditor  shall  be  satisfied,  &c. 

Thus  the  bond,  and  every  thing  connected  with  it  when  it  becomes  for- 
feited by  non  -performance,  look  only  to  the  satisfaction  of  the  pursuing 
creditor. 

Again,  all  the  remaining  provisions  of  the  statute  which  are  intended 
to  carry  out  its  principles  in  reference  to  small  demands  prosecuted  in 
courts  of  justice  of  the  peace,  aim  only  at  the  collection  of  the  demand 
of  the  prosecuting  creditor  and  enure  to  his  benefit  alone. 

Again,  by  sec.  12  of  the  act,  any  person  against  whom  any  suit  shall 
have  been  commenced  in  a  court  of  record,  in  which  such  person  cannot 
be  arrested  or  imprisoned  may  apply  that  his  property  may  be  assigned  and 
he  have  the  benefit  of  the  act,  although  no  warrant  has  been  taken  uut 
against  him  under  the  statute.  "The  benefit  of  the  act"  which  he  will 
obtain  will  be  a  discharge  from  being  proceeded  against  under  the  act  by 
any  of  those  who  have  brought  suits  against  him,  and  the  assignment  which 
he  may  execute,  must  be  for  the  benefit  of  those,  as  to  whom  he  is  to  be 
discharged. 

There  is  still  another  consideraton,  and  the  last  growing  out  of  this 
examination  of  the  statute.  It  is  this,  that  up  to  the  time  when  the  de- 
fendant is  convicted,  before  the  officer  issuing  the  warrant,  no  person  but 
the  prosecuting  creditor  has  a  right  to  take  any  part  in  the  proceedings, 
or  exercise  any  control  over  them,  or  to  receive  any  benefit  from  them, 
but  after  such  conviction  other  creditors  may  take  part  and  become  inter- 
ested to  this  extent — they  may  oppose  the  debtor's  application  for  a  dis- 
charge, and  his  discharge,  when  granted  may  exonerate  him  from  impri- 
sonment in  respect  to  their  claim.  From  this  it  would  seem  that  up  to 
the  period  of  the  conviction  the  proceeding  is  for  the  benefit  of  the  prose- 
cuting creditor  alone;  after  an  assignment  other  creditors  may  come  in 
and  be  benefitted  by  it,  but  if  the  proceedings  go  to  the  extremity  of  an 
indictment  for  a  misdemanor,  all  the  creditors  are  benefitted  and  affected 
by  it. 

I  have  thus  carefully  examined  all  the  provisions  of  the  act  of  1831, 
with  a  view  of  gathering,  as  clearly  as  possible,  its  intention  in  respect 
to  the  question  before  me,  and  in  spite  of  my  preconceived  notions  on  the 
subject,  formed,  it  would  seem,  from  a  superficial  examination  of  it,  I  have 
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been  inevitably  conducted  to  the  conclusion  that  the  proceedings  under 
the  act  are  never  for  the  benefit  of  the  creditors  at  large,  except  in  the 
single  instance  of  an  assignment  after  the  debtor  shall  be  convicted  of  the 
misdemeanor,  and  that  up  to  the  execution  of  the  assignment  they  are  for 
the  benefit  of  the  prosecuting  creditor  alone.  Whether  after  the  assign- 
ment, it  shall  enure  to  his  exclusive  benefit,  or  to  the  benefit  of  himself 
and  others  situated  like  him,  (that  is,  who  have  commenced  suits  or  ob- 
tained judgments  and  made  demands,)  is  a  question  that  I  do  not  exam- 
ine or  attempt  to  decide.  It  is  enough  for  the  decision  of  the  question 
before  me  that  I  have  arrived  at  the  conclusion  that  the  prosecuting  cred- 
itor is  entitled  to  a  preference  over  the  creditors  generally,  either  for  him- 
self alone  or  for  himself  and  others  of  a  certain  class,  for  then  it  becomes 
unjust  under  the  statute  for  the  debtor  to  resist  or  defeat  his  claim. 

I  do  not  understand  that  the  refusal  of  the  debtor  to  apply  his  assets  to 
the  payment  of  the  prosecuting  judgment  should  be  fraudulent  to  author- 
ize a  warrant  of  arrest.  It  is  enough  that  the  refusal  be  illegal,  in  viola- 
tion of  law,  in  contravention  of  rights  acquired  by  the  creditor  under  the 
statute.  It  then  becomes  unjust  because  it  is  illegal. 

I  draw  this  conclusion  from  the  careful  manner  in  which  the  statute 
uses  the  word  "fraud."  Whenever  proceedings  are  taken  under  the  act 
before  the  creditor  obtains  a  judgment  on  his  demand,  fraud  must  be 
made  out  to  warrant  an  arrest.  Thus  where  the  debtor  is  about  to  remove 
his  property,  "with  intent  to  defraud  his  creditois,"  or  has  property  or 
rights  in  action,  "which  he  fraudulently  conceals,"  or  assigns  or  disposes 
of  his  property  or  is  about  to  do  so  "  with  intent  to  defraud,"  or  has 
fraudulently  contracted  the  debt;"  but  when  a  judgment  has  been  obtained, 
and  the  debtor  refuses  to  apply  Lis  assets  in  payment  of  it,  the  statute 
does  not  say  fraudulently  refuses,  but  unjustly  refuses;  and  that  in  the 
same  section  where  the  terms  "fraud  and  fraudulently"  have  been  care- 
fully used  in  regard  to  all  the  other  grounds  on  which  a  warrant  may  issue. 

So  that  when  it  shall  be  established  by  the  judgment  of  a  competent 
tribunal,  that  the  prosecuting  party  has  a  valid  claim  against  the  defend- 
ant and  when  it  is  also  established  as  a  matter  of  fact,  that  the  debtor 
has  evidences  of  debt  to  which,  as  a  matter  of  law,  it  is  established  that  the 
creditor  has  a  claim  prior  and  more  potent  than  the  debtor  himself  or  any 
other  of  his  creditors,  it  is  illegal  and  unjust  for  him  to  attempt  to  deprive 
his  creditor  of  that  right,  and  especially  with  the  object  of  wresting  from 
him  the  preference  which  the  law  gives  him,  and  conferring  it  upon  others 
to  whom  the  law  does  not  give  it. 

It  is  only  necessary  to  contemplate  the  effect  of  a  contrary  rule  to  ap- 
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preciate  its  impropriety.  The  rights  of  these  complainants  to  these  assets 
being  established  to  be  superior  to  that  of  the  defendants  or  their  other 
creditors,  upon  what  principle  could  I  rule  that  it  would  be  just  for  the 
debtors  to  deprive  the  complainants  of  this  legal  right  and  confer  it  on  some 
one  else?  Of  what  avail  would  it  be  to  hold  that  the  bank  had  this  prior 
right,  if  it  would  be  just  for  the  Defendants  to  disregard  it  and  distribute 
those  assets  among  others?  By  such  a  ruling,  this  provision  of  the  sta- 
tute, which  professes  to  give  a  remedy  to  a  judgment  creditor,  would,  at 
the  option  of  the  debtor,  be  rendered  entirely  inoperative. 

It  is  not,  therefore,  necessary  to  make  out  fraud  in  such  a  case  as  this 
to  warrant  a  commitment,  and  I  repeat  it,  none  has  been  made  out  or 
even  imputed  to  the  defendants  in  this  case.  It  has  been  merely  an  as- 
sertion on  their  part  of  a  right  to  make  an  equal  distribution  of  their  as- 
sets against  a  claim  to  a  preference  asserted  on  the  other  hand,  and  the 
law,  as  I  understand  it,  being  against  them,  the  complainants  are  entitled 
of  course,  to  the  remedy  which  the  statute  gives  them  to  enforce  their 
right,  and  that  is,  the  warrant  to  commit. 

After  the  decision  was  pronounced,  Blunt  for  Defendants,  on  a  sugges- 
tion that  it  was  their  intention  to  sue  out  a  writ  of  certiorari  for  the  pur- 
pose of  having  the  decision  reviewed  by  the  Supreme  Court,  moved  the 
Judge  to  suspend  the  issuing  of  the  warrant  to  commit  until  the  determi- 
nation of  the  proceedings  on  that  writ. 

EDMONDS,  Justice. — After  consulting  with  his  brethren,  then  holding 
the  general  term  said  it  was  their  opinion  that  there  was  no  power  to 
stay  the  proceedings,  and  that  if  the  prosecuting  creditor  demanded  a 
commitment,  it  must  be  issued,  and  it  was  issued  accordingly. 


PURDY  vs.  GREEN. 

Where  Defendant's  default  was  entered,  and  Plaintiff  gave  notice  of  assessment  of 
damages,  and  thereupon  Defendant  procured  an  order  slaying  proceedings  until  the 
decision  of  a  motion  to  set  aside  Plaintiff's  declaration,  which  motion  was  denied 
with  costs,  and  the  Plaintiff  immediately  proceeded  to  assess  his  damages  and  enter 
up  judgment.  Held,  that  the  Plaintiff  was  regular.  It  was  not  necessary  that  the 
Plaintiff  should  give  a  new  notice  of  assessment.  On  the  decision  of  the  Defendant's 
motion,  he  was  restored  to  the  position  he  occupied  at  the  time  of  the  service  of 
«lay;  this  proceedings  were  stayed,  not  superseded. 

Putnam,  Special  Term,  October  27,  1847.     Defendant's  default  in  suit 
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on  promissory  note  having  been  taken ;  Plaintiff's  attorney  gave  notice 
of  assessment  of  damages  by  the  clerk  of  Westchester  on  the  25th  Au- 
gust. On  that  clay,  and  before  assessment,  Defendant's  attorney  served  a 
stay  of  proceedings  on  Plaintiffs'  until  a  motion,  of  which  notice  was  then 
given,  should  be  made  at  the  Special  Term  to  be  held  in  Westchester  on 
the  7th  Sept.,  to  set  aside  Plaintiff's  declaration,  &c.,  which  motion  was 
heard,  and  on  the  8th  Sept.,  denied  with  costs.  On  the  9th  Sept.,  Plain- 
tiff proceeded  to  assess  his  damages,  and  enter  up  judgment. 

WM.  NELSON,  Counsel  for  Defendant,  moved  to  set  aside  the  assessment 
and  subsequent  proceedings  for  irregularity. 

J.  W.  TOMPKINS,  Counsel  for  Plaintiff. 

MORSE,  Justice. — This  motion  is  grounded  on  mere  irregularity.  The 
Plaintiff's  proceedings  were  stayed,  not  superseded,  until  the  motion  was 
made,  which  being  denied,  the  Plaintiff  was  restored  to  the  position  he 
occupied  at  the  time  of  the  stay  served.  The  Defendant  by  the  decision 
of  his  former  motion  is  shown  not  to  have  been  entitled  to  the  stay  he 
then  procured,  and  was  not  entitled  to  be  rewarded  by  the  delay  which  a 
new  notice  would  require.  Denied  with  costs. 


IN  EQUITY. 

PETER  HENDKICKSON,  vs.  PETER  B.  WINNE,  JOHN  P.  WINNE,  and  HENRY 

P.  WINNE. 

Where  a  fraudulent  conveyance  of  real  estate,  made  by  a  judgment  debtor  prior  to  the 
recovery  of  the  judgment,  is  established  as  to  the  Plaintiff  by  a  creditor's  bill  taken  as 
confessed;  the  Plaintiff  is  entitled  to  have  a  reference  to  appoint  a  receiver  of  the 
property  and  effects  of  the  Defendant  (the  judgment  debtor)  had  at  the  time  of  the 
commencement  of  the  equity  suit,  but  is  not  entitled  to  a  decree  directing  the  sale 
of  the  real  estate;  in  relation  to  that,  he  must  be  left  to  pursue  his  remedy  on  his 
judgment. 

It  is  not  the  practice  of  Courts  of  Equity  to  direct  a  sale  of  real  estate  under  a  decree 
upon  a  creditor's  bill,  where  the  legal  remedy  is  adequate. 

Although  a  Defendant  admits  all  the  allegations  and  charges  in  a  bill,  he  does  not 
thereby  consent  that  a  decree  shall  be  entered  against  him,  as  prayed  for  in  the  bill. 

It  is  the  duty  of  the  court  to  see  that  an  appropriate  decree  is  entered,  without  refer- 
ence to  what  is  asked  for  in  the  prayer  of  the  bill. 

The  Plaintiff  had  two  judgments  against  Peter  B.  Winne,  upon  which,. 
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executions  had  been  returned  unsatisfied  ;  he  filed  a  creditor's  bill  upon  the 
judgments,  and  made  the  other  Defendants,  who  were  the  sons  of  Peter  B, 
Winne,  parties,  alleging  that  prior  to  the  recovery  of  the  judgments,  Pe- 
ter B.  Winne  had  fraudulently  conveyed  to  them  his  property,  including 
certain  real  estate  described  in  the  bill.  The  bill  having  been  taken  as 
confessed  by  all  of  the  Defendants,  the  counsel  for  the  Plaintiff,  moved 
for  a  decree  declaring  the  conveyance  fraudulent  and  void,  and  directing 
the  receiver  to  be  appointed  under  a  reference  for  that  purpose  to  sell  the 
real  estate  which  had  been  conveyed  by  Peter  B.  Winne  to  the  other 
Defendants. 

ROBERT  D.  WATSON,  for  the  Plaintiff. 

HARRIS,  Justice. — The  bill  having  been  taken  as  confessed  by  the  De- 
fendants, the  Plaintiff  is  entitled  to  such  a  decree  as  the  state  of  facts  pre- 
sented in  his  bill  will  justify.  His  counsel  is  mistaken  in  supposing,  that 
because  the  Defendants  have  admitted  all  the  allegations  and  charges  in 
the  bill,  they  have  thereby  consented  that  a  decree  shall  be  entered  against 
them  as  prayed  for  in  the  bill.  It  is  the  duty  of  the  court  to  see  that  the 
appropriate  decree  in  the  case  is  entered,  without  reference  to  what  is 
asked  for  in  the  prayer  of  the  bill.  The  allegations  of  fraud  in  respect  to 
the  conveyance  of  the  10th  of  August  1842,  being  admitted,  the  Plaintiff 
is  entitled  to  a  decree  declaring  that  conveyance  fraudulent  and  void  as 
against  him.  He  is  also  entitled  to  have  a  reference  to  appoint  a  receiver 
of  the  property  and  effects  which  Peter  B.  Winne  his  judgment  debtor 
had  at  the  time  of  the  commencement  of  this  suit;  all  the  Defendants  are 
to  be  charged  with  the  costs  of  this  suit.  But  he  is  not  entitled  to  a 
decree  directing  the  sale  of  the  real  estate.  The  conveyance  by  his 
judgment  debtor  1o  the  other  Defendants,  having  been  declared  to  be 
void,  as  against  him,  he  must  be  left  to  pursue  his  remedy  upon  his  judg- 
ments. 

It  is  not  the  practice  of  courts  of  equity  to  direct  a  sale  of  real  estate 
under  a  decree  upon  a  creditor's  bill,  where  the  legal  remedy  is  adequate, 
A  decree  must  be  entered  in  conformity  with  these  principles. 
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IN  EQUITY. 

JOHN  JEWETT  et  al.  vs.  AMOS  ALLEN,  impl'd  with  Samuel  S.  Stone. 

An  injunction  cannot  be  sustained  when  any  of  the  material  facts  upon  which  it  rests 
depend  upon  information  derived  from  others,  unless,  in  addition  to  the  Plaintiff's 
own  oath,  that  he  believes  such  information  to  be  true,  there  is  annexed  to  the  bill 
an  affidavit  of  the  person  from  whom  he  derived  the  information,  swearing  to  the 
truth  of  the  statement  made  in  the  bill  upon  such  information.  Campbell  vs.  Morri- 
son, 7  Paige,  151;  Bank  of  Orleans  vs.  Skinner,  9  Paige,  305. 

An  injunction  will  be  dissolved  with  costs,  where  all  the  material  allegations  upon  which 
it  rests  are  stated  upon  information  and  belief  merely. 

September  Special  Term,  1847.  Renssdaer  county.  The  Plaintiffs 
having  recovered  a  judgment  against  the  Defendant  Stone,  filed  a  cre- 
ditor's bill  against  him  and  the  Defendant  Allen,  which,  besides  contain- 
ing the  usual  allegations  in  respect  to  the  recovery  of  the  judgment,  and 
the  return  of  the  execution  unsatisfied,  proceeded  to  set  forth  various  facts 
and  circumstances,  tending  to  show  that  Allen  was  fraudulently  aiding 
Stone  in  concealing  his  property  and  placing  it  beyond  the  reach  of  his 
creditors,  and  then  stated  and  charged  that  Allen  was  then  "  in  possession 
of,  and  had  on  hand  a  large  amount  of  goods  and  merchandize,  horses 
and  carriages,  and  other  property  and  choses  in  action,  and  assets  owned 
by  and  belonging  to  the  Defendant  Stone."  At  the  conclusion  of  these 
allegations,  the  following  clause  is  added:  "All  the  above  facts  are  stated 
upon  the  information  and  belief  of  your  orators,  and  they  believe  them  to 
be  true."  The  bill  having  been  verified  in  the  usual  form,  by  the  oath 
of  one  of  the  Plaintiffs,  an  injunction  was  issued  ex  parte,  in  the  usual 
form,  against  the  Defendant  Stone,  and  also  restraining  both  Defendants 
"  from  selling,  assigning,  or  disposing  of  any  of  the  goods,  property,  and 
choses  in  action,  claimed  in  said  bill  to  belong  to  or  to  be  owned  by  said 
Stone."  Allen  moved  upon  the  bill  to  dissolve  the  injunction. 

J.  D.  WILLARD,  for  Deft.  Men. 
G.  STOW,  for  Plffs. 

HARRIS,  Justice. — The  injunction  in  this  case  was  improperly  allowed, 
certainly  as  against  the  judgment  debtor  himself.  All  the  material  alle- 
gations in  the  bill,  upon  which  the  right  to  the  injunction  rests,  and  which 
if  stated  positively  or  proved  by  an  affidavit  of  their  truth  annexed  to  the 
bill,  would  have  entitled  the  Plaintiffs  to  the  injunction  as  broad  as  it  was 
issued,  not  only  against  the  judgment  debtor,  but  also  against  Allen,  are 
qualified  by  the  general  statement,  that  such  allegations  are  only  made 
upon  the  information  and  belief  of  the  Plaintiffs.  It  is  well  settled  that 

17 
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an  injunction  cannot  be  sustained  when  any  of  the  material  facts  upon 
which  it  rests  depend  upon  information  derived  from  others,  unless  in  ad- 
dition to  the  Plaintiff's  own  oath,  that  he  believes  such  information  to  be 
true;  there  is  annexed  to  the  bill  an  affidavit  of  the  person  from  whom 
he  derived  the  information,  swearing  to  the  truth  of  the  statement  made 
in  the  bill  upon  such  information.  (Campbell  vs.  Morrison,!  Paige,  157; 
Bank  of  Orleans  vs.  Skinner,  9  Paige,  305.)  But  in  this  case,  every 
material  allegation  upon  which  the  injunction  is  founded,  is  stated  merely 
upon  information ;  not  even  the  recovery  of  the  judgment  or  the  return  of 
the  execution,  is  stated  positively.  The  injunction  against  the  Defendant 
Allen  must  therefore  be  dissolved  with  costs. 

The  Plaintiffs  also  moved  for  the  usual  order  of  reference,  to  appoint  a 
receiver  "of  all  the  debts,  property,  &c.,  belonging  to  the  said  Stone,  as 
set  forth  in  the  bill."  As  against  the  Defendant  Stone  this  motion  should 
be  granted,  but  as  against  the  Defendant  Allen,  the  motion  is  denied,  his 
costs  of  opposing  the  motion  to  abide  the  event  of  the  suit. 


IN  EQUITY. 
JOHN  KNICKERBACKER  vs.  ZINA  P.  EGGLESTON  et  al. 

Although  in  ordinary  cases  sales  under  decrees  of  foreclosure  are  to  be  conducted,  by 
the  sheriff,  yet  under  the  77th  section  of  the  Judiciary  Act,  the  court  have  the  power, 
whenever  it  shall  be  deemed  proper,  to  appoint  a  suitable  person  to  make  the  sale, 
instead  of  the  sheriff. 

Where  a  controversy  exists  between  different  Defendants,  in  relation  to  the  order  in 
which  the  several  portions  of  the  premises  should  be  sold,  this  course  should  be 
adopted;  and  instead  of  directing,  a  reference  preliminary  to  the  decree,  to  settle 
the  order  in  which  the  premises  should  be  sold,  a  provision  should  be  inserted  in  the 
decree  of  sale,  referring  it  to  some  suitable  person  to  make  the  sale,  and  directing 
that  if  it  shall  appear  to  such  referee,  that  separate  parcels  of  the  mortgaged  pre- 
mises have  been  conveyed  or  encumbered  by  the  mortgagor,  or  by  those  claiming 
under  him  subsequent  to  the  lien  of  the  Plaintiff's  mortgage,  the  referee  shall  sell 
the  mortgaged  premises  in  parcels,  in  the  inverse  order  of  alienation,  according  to 
the  equitable  rights  of  the  parties  who  are  subsequent  grantees  or  incumbrancers, 
as  such  rights  shall  be  made  to  appear  to  the  referee. 

Rensaelaer  Special  Term,  September,  1847.  This  was  an  ordinary 
bill  of  foreclosure  brought  to  a  hearing  upon  the  bill  taken  as  confessed 
by  the  adult  Defendants  and  upon  a  general  answer  of  the  guardian  ad 
litein  of  the  infant  Defendants. 
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It  was  suggested  upon  the  hearing,  that  several  of  the  Defendants 
claimed  an  interest  in  separate  portions  of  the  mortgaged  premises  as 
grantees  or  mortgagees  subsequent  to  the  Plaintiff's  mortgage. 

HARRIS,  Justice. — In  such  cases,  where  Defendants  having  distinct  in- 
terests in  different  portions  of  the  mortgaged  premises  have  had  no  oppor- 
tunity to  have  the  order  in  which  the  different  portions  of  the  mortgaged 
premises  should  be  sold,  determined,  it  has,  heretofore,  been  a  matter  of 
course  to  insert  in  the  decree  of  sale  a  provision  directing  the  master  mak- 
ing the  sale,  to  sell  in  such  order  as  to  protect  the  equitable  rights  of  those 
claiming  an  interest  in  separate  portions  of  the  premises  to  be  sold. 

But  as  the  office  of  master  in  chancery  has  been  abolished  and  under 
the  provisions  of  the  Judiciary  Act,  the  sheriff  of  the  county  in  which  the 
land  to  be  sold  is  situated  is  the  proper  officer  to  sell  under  the  decree  of 
foreclosure,  unless  otherwise  provided  in  the  decree,  it  becomes  necessary 
to  adopt  some  other  mode  of  determining  the  order  in  which  the  several 
portions  of  the  mortgaged  premises  should  be  sold.  The  questions,  usu- 
ally arising  between  parties  claiming  distinct  interests  in  separate  portions 
of  mortgaged  premises  are  such  as  render  it  improper  to  refer  their  settle- 
ment to  the  sheriff.  It  was  suggested  by  the  counsel  for  the  parties  up- 
on the  hearing  that  the  order  of  reference  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  bill  might  also  contain  directions  for  settling 
the  order  of  sale  so  that  upon  the  coming  in  of  the  report  of  the  referee, 
the  court  might  direct  in  the  decree  of  sale,  in  what  order  the  premises 
should  be  sold. 

In  this  particular  case,  the  course  indicated  might  not  be  objectionable, 
but  cases  may,  and  probably  will,  arise,  when  the  Plaintiff  against  whose 
claim  as  set  forth  in  the  bill,  none  of  the  Defendants  have  any  defence, 
ought  not  to  be  subjected  to  the  delay  in  obtaining  his  decree  of  sale, 
which  would  necessarily  be  caused  by  a  reference  to  litigate  the  claims  of 
the  Defendants,  as  between  themselves,  in  order  to  insert  in  the  decree 
special  instructions  with  respect  to  the  order  of  sale.  It  is  desirable  that 
an  uniform  mode  of  proceeding  in  such  cases  should  be  adopted.  Although 
in  ordinary  cases,  hereafter,  sales  under  decrees  of  foreclosure  are  to  be  con- 
ducted by  the  sheriff,  yet  the  court  have  the  power,  under  the  77th  sec- 
tion of  the  Judiciary  'Act,  whenever  it  shall  be  deemed  proper,  to  appoint 
a  suitable  person  to  make  the  sale  instead  of  the  sheriff. 

In  cases  involving  questions  of  any  difficulty,  this  undoubtedly  should 
be  done,  I  think  where  a  controversy  exists  between  different  Defendants 
in  relation  to  the  order  in  which  the  several  portions  of  the  premises  should 
be  sold,  this  course  should  be  adopted  and  instead  of  directing  a  reference 
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preliminary  to  the  decree  to  settle  the  order  in  which  the  premises  should 
be  sold,  a  provision  should  be  inserted  in  the  decree  of  sale  referring  it  to 
some  suitable  person  to  make  the  sale  and  directing,  that,  if  it  shall  ap- 
pear to  such  referee,  that  separate  parcels  of  the  mortgaged  premises  have 
been  conveyed  or  encumbered  by  the  mortgagor,  or,  by  those  claiming 
under  him  subsequent  to  the  lien  of  the  Plaintiff's  mortgage  the  referee 
shall  sell  the  morgaged  premises  in  parcels  in  the  inverse  order  of  aliena- 
tion according  to  the  equitable  rights  of  the  parties,  who  are  subsequent 
grantees  or  incumbrancers  as  such  rights  shall  be  made  to  appear  to  the 
referee. 

The  order  of  reference,  required  by  the  91st  rule  must  be  made  in  this 
cause,  and  if  upon  the  coming  in  of  the  report  of  the  referee,  it  shall  appear, 
that  the  Plaintiff  is  entitled  to  a  decree  of  sale,  the  Defendants  will  be  en- 
titled to  have  such  provisions  inserted  in  the  decree  as  shall  protect  their 
rights  in  the  manner  already  indicated. 


HENRY  SMITH  vs.  HENRY  C.  MILLER. 

The  late  Supreme  Court  upon  hearing  and  determining  a  motion  (calendar  cnusc,) 
since  the  first  Monday  of  July  last,  have  no  power  to  order  judgment  to  be  entered 
as  of  a  term  prr-vious  thereto. 

Thus,  where  the  Plaintiff  had  died  previous  to  the  first  Monday  of  July  last — the  com- 
mencement of  July  term — and  the  Defendant's  counsel  refused  to  argue  a  motion  to 
set  aside  a  report  of  referees  when  reached  on  the  calendar,  for  the  reason  that  the 
Plaintiff's  death  had  ahated  the  suit;  and  the  court  entered  a  rule  denying  the  mo- 
tion to  set  aside  the  report  of  the  referees,  and  directing  judgment  to  be  enterrd  as 
of  May  term,  1847.  Held,  that  the  court  had  exhausted  its  power,  under  the  consti- 
tution, when  it  had  "  determined  "  whether  or  not  the  report  of  the  referees  should 
be  set  aside,  and  that  the  further  rule  made  in  the  case,  was  unauthorized. 

Whether  this  court  has  power  to  enter  such  a  judgment  as  directed  by  such  a  rule. 
Quere? 

October  Special  Term,  1847.  Jllbany  County.  This  cause  having 
been  referred,  a  report  of  the  referees  in  favor  of  the  Plaintiff  for  $3288.- 
24,  was  made  on  the  26th  September  1844.  A  case  was  made  for  the 
purpose  of  moving  to  set  aside  the  report  and  an  order  staying  proceed- 
ings until  the  motion  was  obtained  by  the  Defendant.  The  cause  was  on 
the  calendar  for  argument  at  the  last  July  term,  and  when  it  was  reached 
the  counsel  for  the  Defendant  declined  arguing  the  motion,  on  the  ground 
that  the  suit  had  abated  by  the  death  of  the  Plaintiff,  he  having  died  be- 
fore the  commencement  of  the  term.  The  court  thereupon  made  a  rule 
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denying  the  motion  to  set  aside  the  report  of  the  referees  and  directing 
judgment  to  be  entered  as  of  May  term  1847.  On  the  23d  of  July, 
judgment  was  perfected  by  filing  the  record  in  the  Columbia  County 
Clerk's  Office. 

J.  GAUL,  JR.,  and  N.  HILL,  JR.,  for  Deft. 

M.  T.  REYNOLDS,  for  Plff. 

HARRIS,  Justice. — The  statute  authorizing  the  court,  in  case  of  the  death 
of  a  party  after  verdict  and  before  judgment  entered  thereon,  to  enter 
final  judgment  in  the  names  of  the  original  parties,  within  two  terms  of 
such  verdict,  has  no  application  to  a  case  like  that  before  the  court.  From 
the  time,  at  least,  when  the  order  to  stay  proceedings  was  made  upon  the 
case  made  by  the  Defendant,  the  cause  is  to  be  regarded  as  sub  judice. 
The  Plaintiff  was  delayed  by  the  motion  to  set  aside  his  report.  He  ought 
not  to  be  prejudiced  by  the  delay  of  the  court  to  give  judgment  upon  the 
motion.  Hence  the  established  practice  in  such  cases  of  allowing  judg- 
ment to  be  entered  nunc  pro  tune  as  of  a  term  previous  to  the  death  of 
the  party.  (Rightmyre  vs.  Durham  12.  Wend.  245.  Spalding  vs.  Cong- 
don,  18  Wend.,  543.) 

But  another  question  of  much  greater  difficulty  arises  upon  this  motion. 
By  the  6th  section  of  the  14th  article  of  the  constitution,  the  Supreme  Court 
as  it  existed  under  the  former  constitution  are  vested  with  power  "  to  hear 
and  determine  "  any  of  the  suits  which  by  the  section  next  preceding 
had  become  vested  in  the  Supreme  Court  thereby  established  which  on 
the  first  Monday  of  July,  1847,  should  be  ready  for  hearing  or  decision. 
The  62d  Section  of  the  judiciary  act  provides  that,  except  for  the  purpose 
of  hearing  and  determining  such  suit,  it  shall  be  deemed  transferred  to 
the  Supreme  Court  organized  by  that  act,  on  the  first  Monday  of  July. 
In  this  case  the  former  court,  as  the  constitution  authorized  it  lo  do, 
heard  and  decided  the  motion  to  set  aside  the  report  of  the  referees,  the 
decision  was  certified  to  the  clerk  of  Columbia  upon  which  judgment 
might  be  entered  up  and  enforced  in  this  court  as  provided  in  the  section 
of  the  Judiciary  Act  referred  to.  But  the  court  making  the  decision, 
went  further.  It  made  an  order  directing  this  court  to  enter  up  and  en- 
force the  judgment  "  as  of  May  term  1847."  Is  this  direction  within  the 
power  vested  in  that  court  by  the  constitution?  Is  it  any  part  of  the  de- 
termination of  the  suit  which  it  is  authorized  to  make,  to  direct  the  man- 
ner in  which  the  judgment  shall  be  entered  up  or  enforced?  Suppose  af- 
ter the  court  had  heard  the  case  and  made  their  decision,  a  subsequent  ap- 
plication had  been  made  for  leave  to  enter  judgment  nunc  pro  tune,  upon 
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a  suggestion  of  the  death  of  the  Plaintiff.  Would  it  be  pretended  that  it 
would  be  authorized  to  entertain  such  a  motion?  And  yet,  in  what  re- 
spect does  the  cases  supposed  differ  from  that  in  question?  The  only  dif- 
ference that  I  can  perceive  is,  that  in  the  case  before  the  court  the  motion 
for  leave  to  enter  judgment  nunc  pro  tune  was  made  before  the  decision 
of  the  court  in  the  suit  was  entered  by  the  clerk,  and  the  rule  granted  up- 
on the  motion  was  entered  with  the  decision.  I  think  the  power  of  the 
court  was  exhausted,  when  it  had  "  determined  "  whether  or  not  the  re- 
port of  the  referees  should  be  set  aside,  and  that  any  further  rule  made  in 
the  case  was  unauthorized. 

The  power  vested  in  the  former  Supreme  Court  to  hear  and  determine 
suits  ready  for  hearing  or  decision  on  the  "  first  Monday  of  July  "  is  an- 
alogous to  that  vested  in  circuit  judges  by  the  act  of  1832,  relating  to  the 
Supreme  Court  and  circuit  judges.  (Session  Laws  1832,  p.  188.)  The 
second  section  of  that  act  provided  that  certain  cases  mentioned  in  the 
first  section  should  in  the  first  instance  be  "heard  and  decided"  by  the 
circuit  judge  who  should  hear  and  exercise,  in  such  cases  "  the  same  power 
as  was  possessed  by  the  justices  of  the  Supreme  Court."  And  yet,  it  never 
was  pretended  that  the  circuit  judges  had  the  power  to  make  a  rule  di- 
recting the  judgment  upon  their  decision  to  be  entered  nunc  pro  tune. 
Such  leave  could  only  be  obtained  by  direct  application  to  the  Supreme 
Court  upon  motion.  Spalding  vs.  Congdon,  IS  Wend.,  543,  was  such  a 
case.  The  circuit  judge  had  denied  a  motion  for  a  new  trial  upon  a  bill 
of  exceptions  but  pending  the  motion  the  Defendant  had  died.  Instead 
of  making  it  a  part  of  the  rule  upon  the  decision  as  was  done  in  this  case, 
a  motion  was  made  in  the  Supreme  Court  for  leave  to  enter  judgment  up- 
on the  decision  of  the  circuit  judge,  as  of  a  term  previous  to  the  death  of 
the  party.  It  may  well  be  doubted  whether  this  court  has  the  power  to 
enter  such  a  jndgment  as  is  directed  by  the  rule  made  in  this  suit.  This 
court  came  into  existence  on  the  first  Monday  of  July,  and  it  seems  ab- 
surd, for  it  to  render  a  judgment,  which,  even  by  relation,  is  to  date  and 
take  effect  as  of  a  time  prior  to  its  own  being.  But  as  this  is  a  mere  fic- 
tion, adopted  to  promote  the  ends  of  justice,  I  will  not  now  say  that  it 
may  not  be  done.  The  decision  of  this  motion  does  not  require  a  deter- 
mination of  that  question. 

On  the  whole,  the  proper  dispositon  of  this  application  is,  to  grant  the 
motion  vacating  the  rule  denying  the  motion  so  set  aside  the  report  of  the 
referees  and  all  subsequent  proceedings,  and  to  direct  that  all  the  costs 
abide  the  event  of  the  suit. 
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In  the  matter  of  the  Overseers  of  the  Poor. 

Suits  commenced  for  violation  of  the  act  relating  to  excise,  Sec.,  passed  in  1845,  may, 
since  its  repeal,  be  discontinued,  without  costs. 

November  Special  Term,  1847.  Otsego  county.  Motions  were  made 
in  several  causes,  commenced  for  violations  of  the  act  relating  to  excise, 
&c.,  passed  in  1845,  for  leave  to  discontinue  without  costs. 

MOREHOUSE,  Justice. — The  electors  of  the  town  having  at  a  meeting 
subsequent  to  the  commencement  of  these  suits,  reversed  their  former  vote 
and  determined  that  the  board  of  excise  should  grant  licenses,  and  the  act 
of  1845  having  been  repealed,  public  policy  does  not  require  that  they 
should  be  further  prosecuted.  The  Defendants  undoubtedly  were  influen- 
tial in  effecting  this  change  in  public  sentiment,  and  in  the  law,  and  I 
think  it  a  judicious  exercise  of  the  discretion  of  the  court  to  grant  these 
motions. 


DYER  vs.  DUNIVAN. 

The  late  Court  of  Common  Pleas  having  granted  an  absolute  order,  requiring  a  De- 
fendant to  file  security  for  costs,  and  staying  his  proceedings  until  such  security  was 
filed.  A  motion  was  made  to  vacate  that  order, on  the  ground  that  the  cause  having 
been  transferred  to  the  Supreme  Court,  the  order  should  be  susperseded.  Held,  that 
the  Common  Pleas  had  power  to  require  security,  independent  of  the  statute.  A 
change  in  [the  situation  of  the  parties  by  a  repeal  or  modification  of  the  statute, 
could  make  no  difference.  Motion  denied. 

November  Special  Term,  1847.  Otsego  county.  Motion  to  vacate  an 
order  of  the  Court  of  Common  Pleas,  that  the  Plaintiff  file  security  for 
costs,  &c. 

It  appeared  from  the  affidavits  that  the  Plaintiff  at  the  time  of  the 
commencement  of  the  suit,  was  a  resident  of  the  county  of  Otsego,  and 
that  he  subsequently  removed  to  the  county  of  Broome.  That  an  order 
was  duly  obtained,  requiring  him  to  file  security  for  costs,  or  show  cause 
at  the  ensuing  term  of  the  court,  to  be  held  on  the  3d  Monday  in  June 
last.  That  cause  was  shown,  but  an  order  made  staying  his  proceedings 
until  he  should  file  security. 

MOREHOUSE,  Justice. — It  is  insisted  that  the  transfer  of  this  cause  to  the 
Supreme  Court,  is  a  sufficient  reason  for  superseding  the  order  of  the 
Common  Pleas.  Affirmative  provisions  in  a  statute  do  not  necessarily 
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change  the  common  law  on  the  same  subject,  except  when  repugnant  to 
it,  but  the  duties  and  rights  imposed  or  conferred,  are  cumulative.  Co- 
myn's  Digest,  tit.  Parliament  Rep.,  23,  24.  The  power  of  staying  pro- 
ceedings (ill  security  for  costs  shall  be  filed,  is  incidental,  and  has  been, 
and  may  be  so  exercised.  18  Wend.,  652,  1  Denio,  659.  The  Court  of 
Common  Pleas  having  the  power  to  require  security,  independent  of  the 
statute,  a  change  in  the  situation  of  the  parties  by  a  repeal  or  other  modi- 
fication of  the  statute,  cannot  be  urged  here  as  a  reason  for  vacating  the 
order.  The  action  is  for  slander,  and  is  represented  as  frivolous,  if  not 
vindictive,  and  the  Plaintiff  irresponsible,  and  it  might  have  appeared 
to  the  court  a  proper  case  for  the  exercise  of  their  discretionary  power 
to  order  security  for  costs  not  controlled  by  the  statute.  Motion  denied. 


THE  OVERSEERS  of  the  Poor  of  Otsego  vs.  PLUMB. 

Where  the  circuit  adjourned  on  the  2d  of  October,  and  the  Defendant  on  the  4th  of  Oc- 
tober served  motion  papers,  and  on  the  3d  Tuesday  in  November  moved  for  judg. 
mcnt  as  in  case  of  non-suit,  at  a  special  term  held  in  the  county  where  the  parties 
and  their  attorneys  resided,  and  it  appeared  that  four  special  terms  (at  which  the 
motion  might  have  been  made,)  and  one  general  term  were  held  in  adjoining  coun- 
ties, immediately  preceding  the  3d  Tuesday  in  November;  held,  that  the  motion  was 
properly  made;  that  the  Defendant  was  not  guilty  of  laches,  nor  could  he  be  con- 
sidered remiss  or  negligent  in  moving. 

It  seems  that  in  cases  where  proceedings  are  stayed,  and  requiring  the  greatest  assiduity 
where  the  court  is  held  consecutive  weeks  in  adjoining  counties,  a  motion  noticed  for 
the  second  term,  being  in  the  county  where  the  parties  and  their  attorneys  reside, 
or  the  latter  only,  would  be  reasonable  diligence,  besides  in  most  cases  answering 
the  purposes  of  economy  to  parties,  and  convenience  to  the  profession  in  transacting 
their  business  in  person. 

NOTE. — The  decision  in  this  case  seems  to  be  adverse  in  some  respects  to  the  case  of  Gray  vi.  Jonei, 
ante.  p.  71.  The  first  paragraph  of  the  reporter's  note  in  that  case,  may  be  broader  than  was  intended  by 
the  decision  of  the  justice  in  that  case.  Although  from  a  knowledge  of  the  fuct;  that  about  the  time  the 
present  judiciary  system  went  into  operation,  the  question  was  considerably  discussed  among  the  proles. 
sion,  and  by  some  of  the  justices.,  whether  special  motions  would  be  required  to  be  made  at  the  first  Special 
Term,  (where  they  could  be:)  as  formerly,  and  opinions  entitled  to  great  respect,  which  were  expressed 
in  the  affirmative,  led  to  the  belief  that  the  decision  in  the  case  of  Gray  vi.  Junes,  was  founded  upon  the 
lame  understanding,  and  it  seem*  to  have  been  at  least  so  far  as  a  stay  is  concerned. 

November  Special  Term,  1847.  Otsego  county.  This  was  a  motion 
for  judgment  as  in  case  of  non-suit,  for  not  noticing  the  cause  for  trial  at 
the  September  circuit,  Otsego  county.  It  appeared  that  the  circuit  ad- 
journed on  the  2d  day  of  October,  and  that  on  the  4th  day  of  October  the 
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Defendant  served  notice  of  this  motion  for  the  special  term,  3d  Tuesday 
in  November,  at  Cooperstown,  where  the  attorneys  of  the  parties  reside. 
It  also  appeared  that  a  special  term  was  held  in  Madison,  the  2d  Tuesday 
in  October,  a  general  term  in  Utica  the  3d  Monday  in  October,  and  a 
special  term  in  Schoharie  on  the  same  day,  a  special  term  in  Chenango 
on  the  4th  Monday  in  October,  and  one  in  Delaware  on  the  2d  Tuesday 
in  November,  immediately  preceding  the  present  one  in  Otsego,  all  ad- 
joining counties.  It  was  insisted  that  the  Defendant  had  forfeited  his 
right  to  make  the  motion  in  consequence  of  laches. 

MOREHOUSE,  Justice. — In  cases  not  provided  for,  the  proceedings  in  this 
court,  are  to  be  according  to  the  customary  practice  as  it  existed  hereto- 
fore in  the  Supreme  Court.     In  the  case  of  Chapman  vs.  Van  Jilstyne,  6 
Wend.,  517,  the  Defendant  had  suffered  four  non-enumerated  terms  to 
elapse,  before  moving  for  judgment  as  in  case  of  non-suit,  and  he  was 
deemed  to  have  waived  his  right.     In  the  9th  Wend.,  461,  the  court  laid 
down  a  general  rule  as  applicable  to  such  cases.    It  establishes  that  laches 
should  not  be  imputable  to  a  Defendant,  if  his  motion  for  judgment  as  in 
case  of  non-suit  was  made  at  any  time  previous  to  the  next  general  ternij 
after  the  circuit  at  which  the  cause  might  have  been  tried,  or  for  which 
it  ought  to  have  been  noticed  ;   and  that  after  a  general  term  had  inter- 
vened, such  application  would  not  be  heard,  unless  the  delay  was  satis- 
factorily accounted  for.     This  rule  received   a  construction  in  Lyons  vs 
Hoffman,  10  Wend.,  576.     It  was  held  in  that  case^that  a  Defendant  had 
until  the  second  general  term  after  the  circuit,  to  move  for  judgment  as  in 
case  of  non-suit,  there  having  been  no  special  term  after  the  circuit  pre- 
vious to  the  first  general  term,  without  excuse  for  delay.     The  special 
term  at  Madison  the  week  preceding  the  general  term  at  Utica,  would 
take  this  case  out  of  the  rule.     The  rule  requiring  special  motions  to  be 
made  at  the  earliest  day  possible,  applies  to  cases  of  irregularity*  and 
other  questions  appertaining  to  the  orderly  conduct  of  a  suit,  and  when 
allowing  an  adversary  to  proceed,  may  well  be  deemed  a  waiver  of  the 
objection.     Doty  vs.  Russell,  5  Wend.,  129.     In  this  case  the  Defendant 
within  two  days  after  (he  circuit  gave  notice  of  his  motion  at  a  special 
term  to  be  held  the  ensuing  month  at  the  residence  of  the  parties  and 
their  attorneys;  such  proceeding  cannot  be  truly  characterised  as  remiss 
and  negligent,  the  synonyme  of  laches.     My  attention  has  been  called  to' 
the  case  of  Gray  vs.  Jones,  3  Howard's  Special  Term  Reports,  71,  decided 
by  Justice  Barculo.     The  circumstances  of  the  case  are  not  stated  in  the 
report.     There  was  an  order  to  stay  proceedings,  and  that  furnishes  a 
reason  for  diligencej  and  the  justice  could  not  have  intended  to  lay  down 
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a  rule  as  universal  as  the  abstract,  that  "  a  special  motion  should  be  no- 
ticed for  the  special  term,  first  to  be  held  in  the  county  where  it  can  be 
made.  In  the  present  organization  of  the  couri,  no  one  can  fail  to  dis- 
cover as  prominent  in  the  system,  the  purposes  of  economy  to  the  suitor 
and  convenience  to  the  profession  in  the  transaction  of  their  business  in 
person,  from  the  liberal  assignment  of  courts  to  every  county.  In  cases 
requiring  the  greatest  assiduity,  where  the  court  is  held  consecutive  weeks 
in  adjoining  counties,  a  motion  noticed  for  the  second  term  being  in  the 
county  where  the  parties  and  their  attorneys  reside,  or  the  latter  only, 
would  be  an  indulgence  commended  to  the  court  as  being  alike  conve- 
nient and  sensible.  Motion  granted. 


JAMKS  FKEIOT  vs.  LUTHER  L.  ADAMS  AND  ELLIS  BAKER. 
TAXATION  OF  COSTS. 

September  Special  Term,  1847.  Rensselaer  county.  This  suit  was 
brought  upon  a  promissory  note,  of  which  the  Defendant,  Adams,  was 
maker,  and  the  Defendant,  Baker,  was  endorser.  Both  Defendants  ap- 
peared by  Hayner  &  Johnson  as  their  attorneys;  a  separate  plea  and 
notice  was  put  in  for  each  Defendant.  On  the  trial,  a  verdict  was  ren- 
dered in  favor  of  Baker;  Adams  having  been  sworn  as  a  witness  in  his 
favor,  and  having  proved  the  payment  of  the  note.  As  <o  the  Defendant, 
Adams,  the  Plaintiff  was  non-suited,  on  the  ground  of  a  variance  between 
the  note  declared  on  and  the  note  produced  on  the  trial.  Upon  the  tax- 
ation of  the  costs,  the  Defendants'  attorneys  claimed  to  tax  separate  bills 
for  each  Defendant,  up  to  the  time  of  the  verdict;  and  the  taxing  officer 
accordingly  taxed  Adams'  costs  at  $44.65,  and  Baker's  costs  at  $41.31, 
up  to  the  time  of  the  verdict,  and  then  taxed  for  single  services  after 
verdict.  The  Plaintiff's  attorney  objected  to  the  allowance  for  double 
services  for  the  Defendants,  and  moved  for  relaxation  upon  that  ground. 

A.  K.  HADLEY,  for  Plff. 
H.  Z.  HAYNEB,  for  Defts. 

HARRIS,  Justice. — The  counsel  for  the  Defendants  relies  upon  the 
position,  that  a  suit  brought  against  the  maker  and  endorser  of  a  promis- 
sory note,  under  the  provisions  of  the  statute  allowing  such  parties  to  be 
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joined  in  the  same  suit,  is  to  be  regarded  in  its  effect  as  to  costs,  the  same 
as  if  separate  suits  had  been  brought  against  the  parties,  as  was  the  prac- 
tice at  common  law.  In  this  position  I  cannot  agree  with  him.  The 
act  under  which  the  suit  is  brought,  (Session  Laws  1832,  p.  489,)  pro- 
vides that  "  it  shall  be  lawful  for  the  holder  of  any  bill  of  exchange  or 
promissory  note,  instead  of  bringing  separate  suits  against  the  drawers, 
makers,  &c.,  to  include  all  or  any  of  said  parties  in  one  action,  and  pro- 
ceed to  judgment,  &.c.  as  though  all  the  Defendants  were  joint  contrac- 
tors." Such  a  suit  then  is  one  action  against  the  Defendants  as  joint 
contractors,  and  it  is  well  settled  that  but  a  single  bill  of  costs  can  be 
taxed  in  the  same  action  in  favor  of  the  same  attorney.  The  case  of  the 
maker  and  endorser  of  a  note  being  sued  together  under  the  statute,  forms 
no  exception  to  the  rule.  This  being  but  one  action  in  which  both  De- 
fendants have  appeared  by  the  same  attorneys,  but  a  single  bill  of  costs 
can  be  taxed — where  separate  services  have  been  rendered  for  either  the 
Defendants,  such  services,  if  necessary,  are  properly  taxable. 

There  must  be  a  relaxation  upon  these  principles,  unless  the  Defend- 
ants elect  to  deduct  from  their  bill  the  item  of  $41.31,  taxed  as  the  costs 
of  the  Defendant  Baker. 


IN  EQUITY. 

RA.THBUN  vs.  RATHBUN. 

A  trial  by  a  justice  of  the  Supremo  Court  at  a  special  term  of  an  equity  case;  held,  to 
be  clearly  wilhin  the  implied  exception  in  the  constitution.  Lee  vs.  Tillotson,  24 
Wend.,  337. 

The  constitution  provides  that  "testimony  in  equity  cases  shall  be  taken  in  like  man- 
ner as  in  cases  at  law."  Causes,  the  trial  of  which  require  the  examination  of  a 
long  account,  may  be  referred  by  the  court,  whether  at  law  or  in  equity,  where  no 
questions  of  law  arise  to  take  them  out  of  the  rule.  If  not  referrable  on  that  ground, 
it  requires  the  assent  of  all  the  parties.  A  reference  to  take  the  testimony  merely, 
would  be  a  resuscitation  of  the  former  mode,  and  is  substantially  inhibited  by  the 
constitution.  A  cause  upon  the  calendar  upon  bill,  answer,  and  replication,  noticed 
for  trial  or  reference,  at  special  term,  denied. 

November  Special  Term,  1847.  Otsego  County.  This  cause  was  upon 
the  calendar,  upon  bill,  answer,  and  replication,  and  noticed  for  trial  or 
reference. 
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MOREHOUSE,  Justice. — The  authority  to  refer  a  cause  is  derived  from  the 
statute,  and  when  done  by  the  mere  authority  of  the  court,  is  restricted  to 
causes  the  trial  of  which  will  require  the  examination  of  a  long  account, 
and  when  so  referred,  must  be,  to  three  impartial  and  competent  persons. 
2  R,  S.,  384,  §  39.  A  consequence  of  referring  a  cause  not  referrable 
under  the  statute,  even  with  consent,  was  a  discontinuance  of  the  suit.  In 
1836  the  Legislature  authorised  the  court  to  refer  to  a  sole  rtferee,  with 
the  consent  of  the  parties,  and  by  further  legislation  in  1845  a  reference 
of  any  cause  was  authorised  by  consent  of  all  the  parties.  Session  Laws, 
JS45,  163. 

The  power  of  this  court  is  not  enlarged  by  any  subsequent  legislation, 
and  the  authority  to  refer  is  derived  from  section  77  of  the  act  in  relation 
to  the  judiciary,  passed  May  12,  1847,  p.  344,  "  Courts  of  record  may 
by  an  order  to  be  entered  in  any  suit  or  proceeding  at  Jaw  or  in  equity, 
refer  any  matter  heretofore  usually  referred,  to  any  clerk,  master  in  Chan- 
cery or  referee,  to  a  clerk  of  the  same  court,  or  to  any  county  judge  or 
local  officer,  elected  to  discharge  the  duties  of  county  judge  and  surrogate, 
or  other  suitable  person  or  persons,  in  the  same  manner  as  references  have 
heretofore  been  made  to  any  officer  or  person  by  any  court,  and  with  the 
same  powers  ps  have  heretofore  been  possessed  by  such  officer  or  person." 
The.  powers  and  jurisdiction  of  the  present  Supreme  Court,  and  of  the  jus-r 
tices  thereof,  are  co-extensive  with  the  powers  and  jurisdiction  possessed 
and  exercised  by  the  justices  of  the  Supreme  Court,  chancellor,  vice- 
chancellors,  and  circuit  judges,  in  May,  1847,  when  the  judiciary  act  was 
passed,  as  far  as  consistent  with  the,  constitution  and  the  provisions  of  that 
act.  Session  Laws,  1847,  323,  §  16. 

Though  testimony  in  Chancery  was  usually  taken  before  an  examiner, 
the  chancellor  and  vice-chancellors  had  power  to  direct  a  commission  to 
be  issued,  to  one  or  more  persons,  to  take  testimony  in  any  cause  pending 
jn  the  Court  of  Chancery.  2  R.  S.,  180,  §  78.  The  manner  of  taking 
jt  was  the  same  as  before  an  examiner. 

The  constitution,  article  5,  section  10,  declares  as  fundamental,  that 
the  testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in  cases  at 
law.  Whatever  altyrations,  therefore,  the  Legislature  have  or  may  make, 
in  taking  testimony  in  proceedings  in  equity,  must  apply  to  proceedings 
in  law.  Whatever  diveisity  of  opinion  existed  in  the  convention  which 
framed  the  constitution,  upon  the  question  of  blending  the  courts  of  Jaw 
and  equity,  there  was  none  upon  the  necessity  and  importance  of  abolish- 
ing the  then  existing  mode  of  taking  testimony  in  equity  cases;  and  there 
great  if  not  entire  unanimity,  that  the  substitute  should  be,  either  a 
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trial  of  the  issue  or  issues  by  jury  at  a  circuit,  or  that  the  judge  should 
take  the  testimony  in  open  court.  There  was  no  imperfection  in  our 
judiciary  system  more  palpable,  than  the  inconvenient,  ill  devised,  and 
expensive  mode  of  taking  testimony  before  an  examiner  in  writing,  out 
of  court.  The  Legislature  had  had  the  power  to  reform,  and  future  ones 
would  have  it.  The  evil  had  continued  without  correction,  and  if  left  to 
legislation  the  change  might  be  tardy  or  imperfect ;  and  it  was  deemed 
worthy  of  constitutional  enactment,  that  "testimony  in  equity  cases  shall 
be  taken  in  like  manner  as  in  cases  at  law." 

It  would  be  superfluous  to  remark  upon  the  importance  of  having  the 
judge,  who  shall  decide  the  cause,  see  the  witnesses  and  hear  their  testi- 
mony. A  prominent  reason  for  the  present  number  of  the  justices  of  the 
Supreme  Court,  was  the  duty  imposed  upon  them  of  taking  the  testimony 
in  equity  cases  in  open  court.  Their  authority  to  reject  cumulative,  tri- 
fling, unimportant,  and  irrelevant  evidence,  which,  under  the  former  sys- 
tem, found  its  way  into  every  cause,  will  materially  lessen  the  burden  of 
taking  the  testimony  and  deciding  the  cause;  and  from  my  brief  experi- 
ence, I  believe  that  a  calendar  of  equity  causes,  so  far  as  the  facts  are 
concerned,  may  be  disposed  of  at  a  special  term  with  as  much  celerity  as 
a  like  number  of  causes  contested  at  a  circuit.  Causes,  the  trial  of  which 
require  the  examination  of  a  long  account,  may  be  referred  by  the  fiat  of 
the  court,  whether  at  law  or  in  equity,  where  no  questions  of  law  arise 
to  take  them  out  of  the  rule.  If  not  referable  on  that  ground,  it  requires 
the  assent  of  all  the  parties,  and  the  referee  must  hear  and  decide  the 
cause.  A  reference  to  take  the  testimony  merely,  would  be  a  resuscitation 
of  the  former  mode,  and  is  substantially  inhibited  by  the  constitution. 
I  am  asked  whether  the  party  may  not,  as  matter  of  right,  demand  a  trial 
by  jury.  By  the  constitution,  article  1,  section  2,  the  trial  by  jury,  in  all 
cases  in  which  it  has  been  heretofore  used,  shall  remain  inviolate  forever. 
This  is  the  precise  declaration  of  the  former  constitution,  article  7,  section 
2,  and  the  substance  of  the  provision  in  the  constitution  of  1777.  The 
practice  of  the  Court  of  Chancery,  as  it  existed  while  this  state  was  a 
colony,  subject  to  Great  Britain,  dispensed  with  trial  by  jury  (except 
when  specially  directed  by  the  court,)  in  all  cases,  and  consequently  be- 
fore the  adoption  of  either  constitution.  That  practice  has  from  time  to 
time  been  regulated  and  sanctioned  by  statute.  A  trial  by  a  justice  of  the 
Supreme  Court,  at  a  special  term,  of  an  equity  case,  is  clearly  within  the 
implied  exception  in  the  constitution.  Lee  vs.  Tillotson,  24  Wend.,  337. 

Reference  denied. 
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SMITH  et  al.,  Overseers,  &c.,  of  the  town  of  Chester,  Orange  county  vs. 

BANKER. 

And  three  other  causes.     Same  Plaintiffs  but  different  Defendants. 

Suits  commenced  for  penalties  under  the  excise  law  of  May  14,  1345,  were  cut  off,  and 
the  right  of  Plaintiffs  to  proceed  therein,  extinguished  at  the  time  of  the  passage  of 
the  repealing  act  of  May  12,  1347 ;  consequently  the  Defendants  cannot  obtain 
judgment  as  in  case  of  non-suit,  for  not  bringing  such  causes  to  trial  subsequent  to 
the  passage  of  the  repealing  act. 

The  Plaintiffs,  in  such  causes,  may,  on  a  proper  application,  discontinue  without  costs. 

December  Special  Term,  1847.  Dutchcss  County.  Motion  by  De- 
fendants for  judgment  as  in  case  of  non  suit  for  not  bringing  causes  to 
trial. — These  suits  were  commenced  in  Orange  county,  under  the  provi- 
sions of  the  act  in  relation  to  excise,  &c.,  passed  May  14,  1845,  to  recover 
penalties  for  selling  liquor  without  license.  While  the  suits  were  pend- 
ing and  before  issue  joined,  the  act  in  question  was  repealed,  on  the  12th 
of  May,  1847.  The  Defendants  put  in  their  pleas  on  the  21st  May  last, 
since  which  time  no  proceedings  have  been  had.  The  Defendants  moved 
for  judgment  as  in  case  of  non-suit,  by  reason  of  Plaintiffs  not  bringing  on 
causes  to  trial  at  the  October  circuit. 

WESTCOTT  &  GIDNEY  and  CHARLES  MONELL,  for  Defts. 
S.  J.  WILKIN,  for  Pl/s. 

BARCULO,  Justice. — The  repeal  of  the  excise  law  of  1845,  not  only  cut 
off  the  right  to  future  prosecutions  for  the  penalties  thereby  imposed,  but 
also  extinguished  the  right  lo  proceed  in  suits  which  had  been  commenced 
and  were  pending  at  the  time  of  the  passage  of  the  repealing  act.  (1 
Hill,  324.) 

The  only  way  in  which  the  rights  of  suitors  in  such  cases  can  be  pre- 
served, is,  by  an  express  reservation  of  those  rights  in  the  act  of  repeal. 
The  repealing  act  of  May  12,  1847,  is  without  reservation ;  and  conse- 
quently the  Plaintiffs'  right  to  recover  the  penalties  ceiised  on  that  day. 
They  were  disabled  from  further  proceeding  in  the  suits. 

I  cannot  see  how  the  Plaintiffs  can  be  said  to  be  in  default  for  not 
bringing  the  causes  to  trial,  as  the  Legislature  prevented  them  from  doing 
so.  It  would  be  manifestly  unjust  to  punish  them  with  costs  for  obeying 
the  mandate  of  the  Legislative  power.  The  motion  must,  therefore,  be 
denied. 

The  Plaintiffs,  on  a  proper  application,  may  discontinue  without  costs. 
As  this  is  a  new  question,  neither  party  is  to  have  costs  of  this  motion. 
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AMENDMENT  TO  JUDICIARY  ACT. 

Passed  December  14,  1847. 

It  is  deemed  to  he  important  to  the  profession  generally,  and  to  judges  and  justices  of 
different  courts,  to  give  them  as  enrly  as  possible,  in  a  convenient  form,  a  copy  of 
this  act;  especially  as  it  adds  to,  alters,  modifies,  repeals,  and  qualifies  certain  por- 
tions of  the  original  act,  an  j  necessarily  renders  nugatory  and  unimportant  hereafter, 
some  decisions  mode  under  the  original  act,  published  previously  in  this  volume. 

Section  1.  The  Court  of  .Appeals  is  hereby  authorised  to  decide  and 
render  judgments  in  the  several  causes  argued  before  said  court  at  the 
late  term  thereof,  held  in  the  city  of  New  York,  or  at  any  previous  terra 
thereof,  at  any  time  before  the  expiration  of  the  next  term  of  the  said 
court,  to  be  held  in  the  city  of  Albany. 

§  2.  If  at  anytime  a  quotum  of  the  said  court  shall  fail  to  attend  any 
term  thereof  appointed  to  be  held  by  it,  such  of  said  judges  as  may  at- 
tend shall  have  power  lo  adjourn  the  said  court  from  day  to  day,  or  for  a 
long*  r  time,  until  a  quorum  of  said  court  shall  attend. 

§3.  Writs  of  error  hereafter  issued  to  the  Superior  Court,  or  to  the 
Court  of  Common  Pleas  of  the  city  of  New  York,  for  the  purpose  of  re- 
moving from  the  said  courts  suits  or  proceedings  pending,  or  judgments 
rendered  therein,  shall  be  issued  from  the  Court  of  .Appeals,  instead  of  the 
Supreme  Couit;  and  all  suits,  proceedings,  or  judgments  hereafter  re- 
moved from  the  said  Superior  Court  or  .Court  of  Common  Pleas,  by  writ 
of  error,>hall  be  removed  to  the  Court  of  Appeals  alone.  The  piovisions 
of  this  section  shall  only  apply  to  judgments  rendered  in  the  said  Superior 
Court  or  Court  of  Common  Pleas,  in  cases  where  such  judgments  shall 
exceed  one  thousand  dollars,  exclusive  of  costs,  and  to  judgments  in  ac- 
tions for  dower,  partition,  and  of  ejectment. 

§  4.  No  general  rule  or  order  of  the  Court  of  Appeals  or  of  the  Supreme 
Court,  shall  be  of  any  force  or  effect,  until  it  shall  have  been  published 
in  the  newspaper  at  Albany,  in  which  legal  notices  are  by  law  required 
to  be  published,  once  in  each  week  for  three  successive  weeks. 

§  5.  In  any  action  at  law,  when  a  decision  shall  be  made  by  the  Supreme 
Court  of  this  state,  or  by  the  justices  of  the  late  Supreme  Court,  upon  a 
bill  of  exceptions,  either  in  granting  or  refusing  to  grant  a  new  trial,  any 
party  to  such  action,  conceiving  himself  aggrieved  thereby,  may  appeal 
from  such  decision  to  the  Court  of  Appeals,  at  any  time  within  forty  days 
after  the  service  upon  his  attorney  of  a  copy  of  the  rule  or  Older  granting 
or  refusing  to  grant  such  new  trial. 
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§  6.  The  filing  of  security  in  the  office  of  the  clerk  of  the  county  in 
which  the  trial  of  the  cause  was  had,  together  with  the  service  upon  the 
opposite  attorney  of  a  notice  of  such  security  of  the  filing  of  the  same,  and 
the  objects  thereof  shall  be  deemed  and  taken  as  an  appeal  from  such 
decision  to  the  Court  of  Appeals. 

§7.  The  security  to  be  filed  as  provided  in  the  last  preceding  section 
of  this  act,  shall  be  a  bond  by  two  sureties,  with  or  without  the  party  to 
the  opposite  party,  and  shall  be  in  the  penalty  of  three  hundred  dollars, 
conditioned  that  the  party  appealing  shall  pay  all  such  costs  as  shall  ac- 
crue and  be  adjudged  against  him  upon  such  appeal ;  and  no  such  bond 
shall  be  valid,  unless  approved  by  one  of  the  judges  of  the  Court  of  Ap- 
peals, justices  of  the  Supreme  Court,  a  county  judge,  or  clerk  of  a  county. 

§8.  But  no  such  appeal  shall  prevent  the  appellee  from  entering  up 
judgment  in  the  cause,  where  he  would  otherwise  be  entitled  to  do  so,  or 
from  obtaining  satisfaction  of  such  judgment,  unless  the  appellant  shall 
obtain  and  serve  an  order  granted  by  one  of  the  judges  of  the  Court  of 
Appeals,  justices  of  the  Supreme  Courtj  or  a  county  judge  directing  a 
stay  of  proceedings  in  such  cause. 

§  9.  Such  cause  shall  be  brought  to  argument  in  the  Court  of  Appeals, 
in  the  same  manner  as  other  enumerated  motions;  and  the  court  shall 
possess  the  same  powers  in  all  respects  in  the  granting  or  refusing  to 
grant  a  new  trial,  as  is  now  possessed  and  exercised  by  the  Supreme 
Court  in  like  cases. 

§  10.  A  transcript  of  the  record  of  proceedings  of  the  Court  of  Appeals 
in  such  cause,  shall  be  remitted  to  the  Supreme  Courtj  where  such  further 
proceedings  shall  be  had  as  may  be  necessary  to  carry  into  effect  the 
judgment,  order,  or  determination  of  the  Court  of  Appeals. 

§11.  Any  general  or  special  term  of  the  Supreme  Court  may  be  con- 
tinued by  adjournment,  to  such  time  as  the  justices  or  justice  holding  the 
same  shall,  by  an  order  to  be  entered  in  the  minutes  of  such  court,  direct; 
and  such  adjourned  term  may  be  held  and  continued  by  further  adjourn- 
ment, as  often  as  the  justices  or  justice  holding  the  same  shall  deem  ne- 
cessary; and  notice  of  the  making  of  motions  and  of  the  hearing  or  argu- 
ments of  causes,  may  be  given  for  such  adjourned  term,  and  motions  may 
be  made  and  causes  heard  and  argued  thereat,  in  like  manner,  and  with 
the  same  effect  as  at  a  stated  term  of  such  court. 

§  12.  All  appeals  from  any  vice-chancellor  which  may  be  heard  by  the 
Supreme  Court,  may  be  first  heard  at  the  general  term  thereof. 

§  13.  Any  justice  of  the  Supreme  Court,  or  any  county  judge  may,  out 
of  court,  allow  writs  of  ne  exeat  in  suits  and  proceedings  in  the  Supreme 
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Court,  according  to  the  course  and  practice  of  such  court  in  such  cases, 
and  under  such  regulations  as  shall  be  provided  by  law,  or  by  the  rules 
and  regulations  of  such  court  not  inconsistent  with  law. 

§  14.  Any  of  the  proceedings  in  partition  may  be  had  at  a  general  or 
special  terra  of  the  Supreme  Court,  except  the  trial  of  issues  of  fact,  and 
such  issues  may  be  tried  at  a  special  term  of  such  court,  by  the  justice  or 
justices  holding  the  same,  by  consent  of  all  the  parties  in  the  cause,  and 
pursuant  to  the  provisions  of  the  eightieth  section,  of  chapter  two  hun- 
dred and  eighty,  of  the  laws  of  1847,  entitled  "An  act  in  relation  to  the 
judiciary,"  passed  May  12,  1847. 

§  15.  An  application  for  a  commission  in  any  action  at  law  in  the  Su- 
preme Court,  to  take  the  testimony  of  witnesses  not  residing  within  this 
state,  may  be  made  in  vacation  or  term  time  to  any  justice  of  the  Supreme 
Court,  or  county  judge  at  chambers  in  the  county  of  his  residence,  riot- 
withstanding  the  venue  in  such  cause  shall  not  be  laid  in  the  same  or  in 
an  adjoining  county. 

§  16.  Orders  in  equity  which  have  heretofore  been  made  by  the  chan- 
cellor out  of  term,  may  be  made  by  any  justice  of  the  Supreme  Court, 
being  or  residing  within  one  hundred  miles  of  the  county  where  the  so- 
licitor or  party  making  the  application  resides,  at  any  time  either  in  term 
or  vacation  at  chambers,  or  at  any  place  selected  by  such  justice. 

§  17.  In  all  transitory  actions,  the  declaration  when  filed  in  any  suit  in 
the  Supreme  Court,  shall  be  filed  in  the  clerk's  office  of  the  county  where 
the  venue  shall  be  laid,  and  all  papers  afterwards  filed  in  the  suit  by  either 
party,  shall  be  filed  in  the  same  office.  The  forty-sixth  section  of  the 
said  chapter  is  hereby  repealed, 

§  18.  All  bills  in  equity  in  aid  or  defence  of  any  action  at  law,  shall 
be  filed  in  the  clerk's  office  of  the  county  in  which  the  venue  in  such 
action  shall  be  laid. 

§  19.  Every  writ  or  process,  except  subpoenas  for  witnesses,  which 
shall  have  been  issued  before  the  first  Monday  of  July  last,  and  made  re- 
turnable on  or  before  that  day,  and  which  shall  not  have  been  returned 
on  or  before  that  day,  shall  be  returned  as  follows ;  if  issued  out  of  the 
Court  of  Chancery  or  Supreme  Court,  it  shall  be  filed  with  the  clerk  of 
the  Court  of  Appeals  ;  and  if  issued  out  of  any  Court  of  Common  Pleas,  it 
shall  be  filed  with  the  clerk  of  the  county  of  such  Court  of  Common  Pleas. 

§  20.  All  papers  and  returns  in  all  cases  of  special  proceedings  before 
any  justice  of  the  Supreme  Court  or  any  county  officer  vested  with  juris- 
diction in  such  proceedings,  heretofore  required  to  be  filed  with  a  clerk 
of  the  Supreme  Court,  may  be  filed  with  the  clerk  of  the  county  in  which 
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the  proceedings  shall  be  had  if  they  shall  be  before  a  county  officer,  and 
if  before  a  justice  of  the  Supreme  Court,  they  shall  be  filed  in  a  county 
•where  some  of  the  parties  reside,  or  in  such  other  county  as  such  justice 
shall,  by  order,  direct. 

§21.  The  Superior  Court,  and  the  Court  of  Common  Pleas  of  the  city 
and  county  of  New  York,  shall  respectively  have  and  possess  the  same 
equity  jurisdiction  which  is  conferred  upon  the  several  county  courts  of 
this  state  by  the  thirty-first  section  of  said  chapter,  or  by  any  other  act. 

§  22.  Each  judge  of  the  said  courts  respectively,  shall  have  and  possess 
the  same  power  and  jurisdiction  to  hold  special  terms  which  may  be  ap- 
pointed by  said  courts,  to  take  testimony  and  to  hear  and  determine  suits 
and  proceedings  in  equity,  in  the  several  suits  and  proceedings  in  which 
jurisdiction  is  given  by  the  last  preceding  section,  as  is  given  to  the  jus- 
tices of  the  Supreme  Court  while  holding  a  special  term,  by  the  twentieth 
section  of  the  said  chapter,  and  may  direct  the  hearing  to  be  had  at  a 
general  term  of  the  court,  in  the  same  manner  as  is  therein  provided,  and 
re-hearing  may  be  applied  for  and  ordered  by  the  respective  courts  at  a 
general  term  as  is  provided  in  said  section. 

§  23.  Appeals  from  the  orders  and  decrees  of  the  said  courts  respective- 
ly, made  at  a  general  term,  may  be  brought  to  the  Court  of  Appeals  in 
the  same  manner,  and  under  the  same  regulations  and  restrictions  as  ap- 
peals are  brought  from  the  Supreme  Court  to  the  said  Court  of  Appeals. 

§  24.  Section  twenty-six  of  the  said  chapter  is  so  amended  as  to  read 
as  follows :  As  many  terms  of  the  County  Court  in  each  county,  except 
the  city  and  county  of  New  York,  shall  be  held  at  the  court  house  in  such 
county,  or  other  usual  place  of  now  holding  Courts  of  Common  Pleas  or 
Circuit  Courts,  and  at  such  times  as  the  county  judge  shall  by  order  ap- 
point, which  order  shall  be  published  in  a  newspaper  printed  in  the  county, 
once  a  week  for  three  weeks  successively ;  the  county  judge  may  change 
the  day  appointed  for  holding  said  terms,  and  may  increase  the  number 
of  terms,  or  dispense  with  the  holding  of  any  such  terms,  by  an  order 
made  and  entered  two  months  before  such  change  or  alteration  takes 
effect,  and  immediately  published  as  hereinafter  provided,  and  the  expense 
of  such  publication  shall  be  a  county  charge. 

§  25.  The  twenty -seventh  section  of  the  said  chapter,  is  so  amended  as  to 
read  as  follows :  The  county  judge  in  each  county  shall  designate  as  many 
of  said  terms  in  each  year  for  the  trial  of  issues  of  fact  by  a  jury,  as  there 
are  now  terms  of  the  Court  of  Common  Pleas  in  such  county  fixed  by  law 
for  the  trial  of  issues  of  fact  by  a  jury,  which  terms  shall  be  designated  in 
the  order  published  as  aforesaid,  and  shall  be  terms  for  the  trial  of  issues 
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of  fact  by  a  jury,  and  jurors  shall  be  drawn  and  summoned  therefor,  and 
attend  the  same  as  now  required  for  Courts  of  Common  Pleas.  The  terms 
so  designated  shall  be  held  at  the  places  where  the  Courts  of  Common 
Pleas  or  Circuit  Courts  are  now  by  law  required  to  be  held. 

§  26.  No  more  grand  jurors  shall  be  summoned  in  any  year  after  1847, 
in  any  county,  to  attend  the  Court  of  Sessions  therein,  than  were  re- 
quired to  be  summoned  yearly  to  attend  the  Court  of  General  Sessions  of 
such  county,  by  the  laws  in  force  on  the  twelfth  of  May,  one  thousand 
eight  hundred  and  forty-seven  j  and  when,  in  any  county,  a  grand  jury 
shall  not  by  law  be  required  to  attend  every  term  of  the  Court  of  Sessions, 
the  county  judge  shall  direct  which  terms  of  such  courts  a  grand  jury 
shall  attend,  by  an  order  to  be  made  and  published,  as  provided  by  the 
twenty -sixth  section  of  the  said  chapter. 

§  27,  Every  county  judge,  within  the  county  in  which  he  shall  have 
been  elected,  shall  have  power,  and  it  shall  be  his  duty,  to  perform  all 
such  duties  and  to  do  all  such  acts,  when  not  holding  a  county  court,  as 
might  have  been  done  or  performed  by  the  laws  in  force  on  the  twelfth 
of  May,  one  thousand  eight  hundred  and  forty-seven,  by  the  judges  of 
the  Court  of  Common  Pleas,  or  by  any  one  or  more  of  them,  at  chambers 
or  otherwise,  when  not  holding  court,  or  by  any  such  judge  being  of  the 
degree  of  counsellor  of  the  Supreme  Court  and  acting  as  a  Supreme  Court 
commissioner. 

§  28.  It  shall  be  lawful  for  the  County  Court  of  each  county  of  this 
state,  upon  the  application  of  any  religious  corporation,  in  case  it  shall 
be  deemed  proper,  to  make  an  order  for  the  sale  of  any  real  estate  belong- 
ing to  such  corpon.tion,  situate  in  the  county  where  the  application  is 
made,  and  to  direct  the  application  of  the  moneys  arising  therefrom  by 
the  -i  <l  <-"i  oration  to  such  uses  as  the  said  corporation,  with  the  con- 
sent and  approbation  of  the  County  Court,  shall  conceive  to  be  most  for 
the  interest  of  the  corporation  to  which  the  real  estate  so  sold  did  belong: 
provided  that  this  act  shall  not  extend  to  any  of  the  lands  granted  by  this 
state  for  the  support  of  the  gospel. 

§  29.  In  all  actions  founded  on  contract  in  which  a  notice  stating  the 
nature  of  the  demand,  the  amount  for  which  judgment  will  be  taken,  and 
the  time  from  which  interest  will  be  computed,  shall  be  served  with  the 
process  or  declaration  by  which  such  action  shall  be  commenced,  and  in 
which  no  issue  of  fact  shall  be  joined,  judgment  may  be  entered  for  such 
amount  with  interest,  without  executing  any  writ  of  inquiry  or  other 
assessment  of  damages. 
§  30.  Proof  by  affidavit  of  the  service  of  such  notice  with  a  copy  there- 
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of,   and  a  statement  of  the  computation  of  interest  upon  such  demand, 
shall  be  filed  with  the  judgment  record. 

§31.  Whenever  a  cause  or  matter  shall  be  pending  in  any  County 
Court,  in  which  the  judge- of  such  court  shall  have  been  attorney,  solicitor 
or  counsel,  or  shall  be  interested,  or  in  which  he  would  be  excluded  from 
being  a  juror  by  reason  of  consanguinity  or  affinity  to  either  of  the  parties, 
or  in  the  decision  of  which  he  shall  have  taken  part  when  sitting  as  a 
judge  in  any  other  court,  it  shall  be  his  duty  to  make  a  certificate  stating 
such  fact,  and  file  the  same  in  the  office  of  the  clerk  of  such  County  Court ; 
and  thereupon  jurisdiction  of  such  cause  or  matter  shall  be  vested  in 
the  Supreme  Court,  in  which  such  proceedings  shall  be  had  therein, 
according  to  the  practice  of  such  court,  as  might  have  been  had  in  such 
County  Court  if  such  cause  or  matter  had  remained  therein. 

§  32.  Whenever  any  surrogate  of  any  county  shall  be  precluded  from 
acting  as  such  in  any  case  oy  reason  of  interest,  relationship,  by  consan- 
guinity or  affinity,  to  any  party  interested  therein,  so  that  he  would  be 
excluded  from  being  a  juror,  or  by  reason  of  being  a  witness  to  any  will, 
or  of  having  acted  as  counsel  in  any  cause,  and  there  shall  be  no  local 
officer  in  such  county  to  discharge  the  duties  of  such  surrogate,  or  where 
such  local  officer  shall  also  be  incapable  of  acting  as  such  surrogate  by 
reason  of  the  foregoing  disabilities  in  the  case  of  the  surrogate,  the  county 
judge  of  such  county,  or  in  case  of  his  disability  for  like  cause,  then  the 
district  attorney  of  such  county,  shall  possess  the  power  and  exercise  the 
jurisdiction  in  all  respects  in  such  case  as  the  surrogate  of  such  county 
would  be  authorized  to  possess  and  exercise  were  it  not  for  such  disability. 

§  33.  When  the  office  of  district  attorney  of  any  county  shall  be  vacant 
at  the  term  of  any  Court  of  Oyer  and  Terminer  or  Court  of  Sessions  of 
any  county,  or  the  district  attorney  shall  fiom  any  cause  be  unable  to 
attend  the  term  of  any  such  court,  the  members  of  the  court,  except  the 
justice  of  the  Supreme  Court,  may  designate  some  suitable  person  to  act 
as  district  attorney  at  such  term  of  the  court;  and  the  person  so  designated 
shall  have  and  exercise  the  same  powers  and  discharge  the  same  duties 
as  district  attorneys  elected  in  the  manner  provided  by  law,  and  shall  be 
entitled  to  such  compensation,  to  be  paid  out  of  the  treasury  of  the  county, 
as  the  board  of  supervisors  shall  allow. 

§  34.  There  shall  be  no  designation  of  justices  under  the  fortieth  sec- 
tion of  the  said  chapter,  at  the  general  election  in  the  year  one  thousand 
eight  hundred  and  forty-eight;  such  justices  shall  be  designated  as  pro- 
vided in  the  said  section  at  evc-ry  general  election  of  members  of  assembly 
after  the  year  one  thousand  tight  hundred  and  forty  eight;  every  justice 
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hereafter  so  designated  shall  be  a  member  of  the  Court  of  Sessions  for 
one  year,  commencing  on  the  first  day  of  January  next  after  his  designa- 
tion ;  and  no  justice  shall  be  so  designated  unless  he  shall  be  entitled  to 
serve  as  a  justice  of  the  peace  during  such  year  by  virtue  of  the  election 
under  which  he  shall  be  acting  as  such  justice  at  the  time  of  such  desig- 
nation. 

§  35.  The  last  paragraph  of  the  fortieth  section  of  the  said  chapter  is  so 
amended  as  to  read  as  follows:  Whenever  at  the  time  appointed  for  the 
commencement  of  any  term  of  the  Court  of  Oyer  and  Terminer  or  of  any 
term  of  the  Court  of  Sessions,  or  at  any  time  during  any  such  term,  if  either 
of  the  said  justices  shall  not  attend  such  court  as  a  member  thereof,  the 
county  judge  may,  at  such  term,  designate  some  other  justice  of  the  peace 
of  the  county  to  supply  the  vacancy  occasioned  by  such  non-attendance 
of  any  such  justice  until  the  justice  not  attending  as  aforesaid  shall  attend 
such  court  as  a  member  thereof;  but  such  designation  by  the  county 
judge  shall  not  authorize  the  justice  designated  by  him  to  supply  any  such 
vacancy  at  any  other  term  than  that  at  which  such  designation  shall  be 
made. 

§  36.  The  seal  required  to  be  procured  by  any  county  clerk  by  the 
seventy-second  section  of  the  said  chapter,  shall  be  the  seal  of  the  county 
of  such  clerk,  and  shall  be  used  by  him  in  all  cases  where  he  is  or  shall 
be  required  to  use  an  official  seal. 

§  37.  The  second  and  subsequent  sections  of  chapter  three  hundred  and 
eighty-eight  of  tne  Jaws  of  one  thousand  eight  hundred  and  thirty-nine, 
and  chapter  three  hundred  and  forty  of  the  laws  of  one  thousand  eight 
hundred  and  forty,  shall  not  apply  to  county  clerks  from  and  including 
the  first  Monday  of  July,  one  thousand  eight  hundred  and  forty-seven  ; 
but  nothing  in  this  section  contained  shall  be  deemed  to  exempt  county 
clerks  from  keeping  accounts  of  their  fees  and  transmitting  to  the  secre- 
tary of  state  statements  thereof,  as  provided  by  chapter  one  hundred  and 
twenty-five  of  the  laws  of  one  thousand  eight  hundred  and  forty-four  ;  but 
every  county  clerk  and  the  register  of  the  city  and  county  of  New  York 
shall  keep  an  account  of  all  their  fees  charged  or  received  by  them  or 
which  might  be  lawfully  charged  or  received  by  them  respectively,  and 
shall  file  in  the  office  of  the  said  secretary,  statements  thereof,  in  the 
manner  and  at  the  times  specified  in  the  last  mentioned  chapter. 

§  38.  No  county  clerk  shall  tax  costs  in  any  case  except  where  the 
amount  thereof,  exclusive  of  actual  disbursements,  which  the  party  for 
whom  they  shall  be  taxed,  shall  be  entitled  to  recover,  shall  be  limited 
by  law  j  and  the  taxed  bill  of  costs  and  all  affidavits,  presented  to  the 
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taxing  officer  on  the  taxation  of  such  costs,  shall  be  in  all  cases,  attached 
to  and  filed  with  the  judgment  record  or  enrolment. 

§  39.  Transcripts  of  judgments  rendered  in  this  state  in  any  court  of 
the  United  States,  duly  certified  by  the  clerk  of  such  court,  may  be  filed 
and  docketed  by  the  clerk  of  any  county  in  this  state  in  the  same  manner 
as  judgments  rendered  in  the  Supreme  Court  of  this  state.  And  after  the 
thirty-first  day  of  January  next,  all  judgments,  decrees  and  all  transcripts 
of  judgments  and  decrees,  docketed  in  the  office  of  any  county  clerk  shall 
be  docketed  in  the  same  docket. 

§  40.  It  shall  be  the  duty  of  every  surrogate,  of  every  county  clerk,  of 
the  register  of  the  city  and  county  of  New  York,  of  the  clerk  of  every 
court,  and  of  every  person  having  the  custody  of  the  records  or  papers  in 
any  public  office,  to  search  the  files,  papers,  records  and  dockets  in  his 
office,  to  make  transcripts  from  any  such  papers,  records  and  dockets, 
and  to  certify  to  the  correctness  of  such  transcripts  and  searches,  when 
required  to  do  so,  and  on  the  payment  or  offer  to  pay  the  fees  chargeable 
bylaw  for  such  service;  and  every  surrogate,  clerk,  register  or  other 
officer  who  shall  neglect  or  refuse  to  make  such  search,  transcript  or  cer- 
tificate as  aforesaid,  when  he  shall  be  so  required  and  the  fees  therefor 
shall  be  paid  or  offered  to  be  paid,  shall  be  deemed  guilty  of  a  misde- 
meanor. 

§  41.  In  all  cases  or  proceedings  in  law  or  equity  in  the  Supreme  Court 
or  County  Courts,  the  parties  to  the  suit  or  proceeding,  or  their  attorneys 
or  solicitors,  by  consent  of  the  justice  or  judge  who  shall  try  the  cause, 
may,  in  writing,  stipulate  to  hear,  try  and  determine  such  cause  or  pro- 
ceeding elsewhere  than  at  the  court  house  of  the  county  where  the  same 
shall  be  pending.  Such  stipulation  shall  specify  the  place  of  trial  or 
hearing,  and  shall  be  filed  in  the  office  of  the  clerk  of  the  court  in  which 
the  cause  or  proceeding  shall  be  pending;  and  such  trial  or  hearing  shall 
be  brought  on  upon  notice  as  in  other  cases,  unless  the  time  thereof  shall 
be  fixed  by  such  stipulation. 

§  42.  It  shall  be  the  duty  of  every  sheriff,  deputy  sheriff  and  constable 
attending  any  court  in  this  state,  where  the  services  of  a  crier  shall  be 
required,  to  act  as  such  crier,  and  no  fees  or  compensation  shall  hereafter 
be  allowed  to  any  officer  or  other  person  for  acting  as  crier  of  any  court 
in  this  state ;  and  the  office  of  crier,  except  as  provided  by  this  section,  is 
hereby  abolished. 

§  43.  Whenever  no  time  shall  be  prescribed  by  law  at  or  within  which 
any  writ  or  process  shall  be  made  returnable,  it  shall  be  returnable  at  or 
within  the  time  therein  specified  for  that  purpose. 
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§  44.  The  term  "  year,"  wherever  it  is  used  in  the  ninth,  nineteenth, 
twentieth,  and  twenty-first  sections  of  the  said  chapter  two  hundred  and 
eighty,  of  the  laws  of  eighteen  hundred  and  forty-seven,  shall  be  deemed 
to  mean  the  period  of  one  year,  terminating  on  every  thirty- first  day  of 
December,  after  1347;  and  the  term  "two  years,"  when  used  in  the  said 
ninth  and  nineteenth  sections,  shall  be  deemed  to  mean  the  period  of  two 
years,  terminating  on  the  thirty- first  day  of  December  in  every  second 
year  after  1847. 

§  45.  The  fifth  sub-division  of  the  fourth  section  of  the  fourth  title  of 
the  second  chapter  of  the  third  part  of  the  Revised  Statutes,  is  hereby 
amended  by  striking  out  of  the  same  the  words  "or  against  corporations;" 
and  the  process  by  which  any  suit  shall  be  commenced  before  a  justice  of 
the  peace  against  a  corporation,  may  be  served  on  the  presiding  officer, 
secretary,  cashier,  treasurer,  or  any  director  or  trustee  thereof,  by  what- 
ever name  such  director  or  trustees  may  be  called. 

§  46.  Any  person  of  good  moral  character,  although  not  admitted  as 
an  attorney,  may  manage,  prosecute,  or  defend  a  suit  for  any  other  person, 
provided  he  is  specially  authorized  for  that  purpose  by  the  party  for  whom 
he  appears,  in  writing  or  by  personal  nomination  in  open  court. 

§  47.  Whoever  shall,  in  person,  prosecute  or  defend  any  suit  or  proceed- 
ing in  any  court,  or  before  any  officer,  shall  recover  the  same  fees  for  any 
services  performed  therein,  which  he  would  be  entitled  to  recover,  if  such 
services  had  been  performed  by  an  attorney,  solicitor,  or  counsellor;  and 
all  the  provisions  of  law  in  relation  to  the  buying  of  any  claim,  with  a 
view  to  prosecute  the  same,  or  to  the  lending  or  advancing  money,  in  con- 
sideration of  a  claim  being  placed  in  his  hands  for  collection,  by  any  at- 
torney, solicitor,  or  counsellor,  shall  apply  to  every  case  of  such  buying 
a  claim,  or  lending  or  advancing  money,  by  any  person  prosecuting  a 
suit  or  proceeding  in  person. 

§  48.  No  county  judge  shall  practice  or  act  as  an  attorney,  solicitor,  or 
counsellor,  in  any  court  of  which  he  shall  be,  or  shall  be  entitled  to  act 
as  a  member;  nor  shall  any  partner  of,  or  person  connected  in  law 
business  with  any  such  judge,  practice  or  act  as  an  attorney,  solicitor,  or 
counsellor,  in  any  court  of  which  such  judge  shall  be,  or  shall  be  entitled 
to  act  as  a  member,  or  in  any  cause  or  proceeding  originating  in  such 
court;  nor  shall  any  such  judge  practice  or  act  as  a  counsellor  in  any 
cause  or  proceeding  which  shall  have  originated  in  a  court  of  which  he 
shall  be  or  shall  be  entitled  to  act  as  a  member. 

§  49.  No  judge  of  the  Superior  Court  of  the  city  and  county  of  New 
York  and  no  judge  of  the  Court  of  Common  Pleas  for  the  said  city  and 
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county  shall  practice  or  act  as  an  attorney,  solicitor  or  counsellor  in  any 
court. 

§  50.  No  recorder  shall  practice  as  an  attorney,  solicitor  or  counsellor 
in  any  court  of  which  he  shall  be  or  shall  be  entitled  to  act  as  a  riiember, 
or  in  any  cause  or  proceeding  originating  in  any  such  court;  nor  shall 
any  partner  of  or  person  connected  in  law  business  with  any  recorder, 
practice  as  an  attorney,  solicitor  or  counsellor  in  any  court  of  which  such 
recorder  shall  be  or  shall  be  entitled  to  act  as  a  member,  or  in  any  cause 
or  proceeding  originating  in  any  such  court. 

§51.  No  surrogate  shall  practice  or  act  as  an  attorney,  counsellor  or 
solicitor  in  his  court,  nor  in  any  cause  originating  in  such  court;  nor  shall 
any  partner  of  or  person  connected  in  law  business  with  any  surrogate, 
practice  or  act  as  attorney,  solicitor  or  counsellor  in  any  cause  or  pro- 
ceeding before  such  surrogate,  or  originating  before  such  surrogate. 

§  52.  No  partner  or  clerk  of  any  judge  or  officer  shall  practice  before 
him,  as  attorney,  solicitor  or  counsel  in  any  cause  or  proceeding  what- 
ever, or  be  employed  in  any  suit  or  proceeding  which  shall  originate 
before  such  judge  ©r  officer;  nor  shall  any  judge  or  officer  act  as  attorney, 
solicitor  or  counsellor  in  any  suit  or  proceeding  which  shall  have  been 
before  him  in  his  official  character. 

§  53.  No  constable  who  shall  have  been  employed  to  act  or  who  shall 
have  acted  as  attorney  or  agent  in  respect  to  any  claim  or  matter  in  con- 
troversy, shall  summon  any  jury  in  any  justices'  court,  which  shall  be 
-summoned  to  try  .any  question  in  relation  to  any  such  claim  or  matter. 
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THOMAS  L.  OGDEN  &  JOSIAH  FELLOWS  vs.  OLIVER  LEE. 

Where  both  parties  to  a  suit,  ready  for  argument  in  the  Supreme  Court,  entered  into 
a  stipulation  that  the  cause  should  abide  the  event  of  another  suit,  upon  which  a 
writ  of  error  was  brought  to  the  Court  of  Errors,  and  that  neither  party  should 
move  in  the  stipulated  cause  until  the  final  decision  upon  the  writ  of  error  cause ; 
and  the  latter  cause  was  decided  in  favor  of  the  Defendant,  and  the  writ  of  error 
returned ;  and  at  that  time  the  Defendant  in  the  stipulated  cause  died  :  held,  that 
judgment  nunc  pro  tune,  as  of  a  day  previous  to  his  death,  could  not  be  entered — 
the  cause  abated.  It  was  not  a  case  where  the  delay  had  proceeded  from  the  court. 

To  entitle  a  party  to  such  judgment,  the  delay  must  arise  from  the  act  of  the  court. 
The  right  to  have  the  judgment  must  be  determined  during  the  life  of  the  other 
party,  and  the  court  will  not  permit  that  right  to  be  lost  by  its  own  delay.  But  in 
this  case  there  was  no  stay  of  proceedings  by  the  court.  The  parties  agreed  to  stay 
until  the  decision  of  another  cause. 

Motion  by  Defendant's  counsel  for  judgment  nunc  pro  tune. — A  stipu- 
lation was  read  by  consent,  in  the  following  form: 
"  SUPREME  COURT. 

Thomas  L.  Ogden  and  Josiah  Fellows,  ) 

vs. 
Oliver  Lee  and  Jeremiah  Ellsworth.    ) 

The  same,  ) 

vs. 
Oliver  Lee.  ) 

The  parties  to  the  above  entitled  causes  have  mutually  stipulated  and 
agreed  therein  as  follows  :  The  first  cause  is  to  be  tried  at  the  Circuit 
Court  to  be  held  for  Erie  county  for  the  19th  instant,  upon  the  evidence, 
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oral  and  written,  contained  in  the  bill  of  exceptions  made  and  settled  in 
said  cause ;  each  party  shall  take  such  exceptions  as  they  shall  deem 
proper  to  the  ruling  of  the  circuit  judge,  after  the  evidence  has  been  pre- 
sented. And  it  being  anticipated  that  (under  the  decision  of  the  Supreme 
Court)  the  Plaintiffs  will  be  non-suited  or  else  a  verdict  will  pass  against 
them,  and  the  Plaintiffs  intending  to  carry  said  cause  up  to  the  Court 
for  the  Correction  of  Errors,  it  is  understood  and  agreed  that  if  the  de- 
cision of  the  Court  for  the  Correction  of  Errors,  or  the  final  decision  in 
said  first  cause  is  in  favor  of  the  Defendants,  they  shall  take  the  like 
judgment  in  the  second  cause  with  costs  to  be  taxed. 

And  if  the  decision  in  that  court,  on  such  final  decision,  is  in  favor  of 
the  Plaintiffs  in  the  first  cause,  then  they  shall  have  judgment  in  said  first 
cause  for  $1047,  damages  and  the  costs  of  the  suit  to  be  taxed.  And  in 
the  second  cause  they  shall  have  judgment  for  nominal  damages  only, 
and  their  costs  to  be  taxed.  In  the  mean  time  said  second  cause  shall  not 
be  moved  by  cither  parly.  The  Plaintiffs  shall  bring  their  writ  of  error, 
on  the  judgment  in  the  Supreme  Court  in  the  first  cause,  within  six  months 
after  judgment  in  the  Supreme  Court  in  the  first  cause,  or  else  the  said 
judgment  shall  be  deemed  final." 

The  stipulation  was  signed  by  the  parties,  and  dated  Nov.  19,  1844. 
The  counsel  also  mutually  admitted  the  following  facts.  The  first  cause 
had,  at  the  date  of  the  stipulation,  been  once  tried  at  the  circuit,  and  a 
verdict  taken  for  the  Plaintiffs,  which  had  been  set  aside  by  the  Supreme 
Court  and  a  new  trial  granted.  In  the  second  cause  issue  had  been  joined 
but  no  trial  had. 

The  first  cause  has  been  again  tried  at  the  circuit,  Plaintiffs  non-suited, 
judgment  entered  on  the  non-suit  in  the  Supreme  Court,  and  within  six 
months  thereafter  the  Plaintiffs  brought  a  writ  of  error  therein  to  the 
Court  for  the  Correction  of  Errors,  and  the  latter  court  decided  in  favor 
of  the  Defendants — affirming  the  judgment  of  the  Supreme  Court.  After 
the  writ  of  error  was  returned  the  Defendant  Lee,  died.  Before  his  death 
the  cause  had  been  ready  for  hearing ;  had  been  once  or  twice  noticed 
for  argument,  but  not  argued.  The  counsel  for  the  Defendant  now  moves 
upon  these  facts  for  leave  to  enter  judgment  nunc  pro  tune,  in  the  second 
cause  as  of  a  day  prior  to  Lee's  death. 

M.  FILLMORE,  for  the  motion. 
J.  M.  SMITH,  for  PI/. 

SILL,  Justice. — In  Spaulding  vs.  Congdon,  18  Wend.,  543,  cited  by  the 
counsel  for  the  Defendant,  the  Plaintiff  was  non-suited  at  the  circuit. 
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He  made  a  bill  of  exceptions  and  the  proceedings  in  the  cause  were  stayed. 
Before  argument  the  Plaintiff  died,  and  the  court  permitted  the  judgment 
to  be  entered  as  of  a  day  while  he  was  living.  The  same  was  done  in 
Gurney  vs.  Parks,  1  Howard's  Sp.  T.  R.,  140. 

In  Rightmier  vs.  Duiham  et  al.,  12  Wend.,  245,  the  Plaintiff  obtained 
a  verdict ;  a  bill  of  exceptions  was  taken ;  and  before  argument  one  of 
the  Defendants  died.  The  court  in  that  case  allowed  judgment  to  be 
entered  nunc  pro  tune,  against  both  Defendants.  They  say  "  when  a 
Plaintiff  obtains  a  verdict,  thus  establishing  his  cause  of  action,  and  one 
Defendant  dies  while  the  cause  is  subjudice,  and  he  is  thus  stayed  from 
perfecting  his  judgment,  there  is  no  reason  why  he  should  be  confined  to 
his  judgment  against  the  survivor  instead  of  both  Defendants."  Dunlop 
says :  "  If  either  party  die  after  a  special  verdict,  and  pending  the  time 
for  argument  or  a  hearing  therein,  or  a  motion  for  a  new  trial  or  other 
proceeding,  whereby  the  entry  of  the  judgment  is  suspended,  judgment 
may  be  entered  nunc  pro  tune,  as  of  a  time  when  the  party  would  have 
been  entitled  to  it  on  the  return  of  the  postea.  That  the  delay  arising 
from  the  act  of  the  court  may  not  turn  to  the  prejudice  of  the  party." 
(2  Duntop,  749.) 

To  entitle  a  party  to  such  judgment,  the  delay  must  arise  from  the  act 
of  the  court.  The  right  to  have  the  judgment,  must  be  determined  during 
the  life  of  the  other  party,  and  the  court  will  not  permit  that  right  to  be 
lost  by  its  own  delay. 

It  is  contended  that  this  case'  comes  within  these  principles.  It  is  said 
that  the  judgment  in  the  second  cause  was  delayed  by  the  writ  of  error 
in  the  first.  It  was  noticed  and  the  parties  ready  for  argument  before 
Lee's  death,  and  it  is  immaterial  whether  the  delay  is  voluntary  on  the 
part  of  the  court  or  occasioned  by  the  amount  of  business  which  was  en- 
titled to  preference.  I  find  no  decision  or  authority  going  this  length. 
In  Bates  vs.  Loclcwood,  1  T.  R.,  637,  the  Plaintiff  had  recovered  a  judgment 
in  K.  B.  and  brought  a  second  suit  on  the  judgment  in  the  same  court. 
The  Defendant  pleaded  nul  tiel  record  in  the  second  suit  and  brought  a 
writ  of  error  upon  the  judgment  in  the  first,  and  though  the  court  stayed 
proceedings  in  the  second  suit  till  a  decision  on  the  writ  of  error,  before 
the  decision  the  Defendant  died,  and  the  Plaintiff  moved  for  judgment 
nunc  pro  tune,  in  the  second  suit.  The  court  say,  that  is  permitted  only 
in  cases  where  the  delay  has  proceeded  from  the  court  j  "  but  where  the 
party  proceeds  according  to  the  common  course  of  the  law,  by  bringing 
a  writ  of  error,  then  the  court  cannot  interfere." 
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But  in  this  case  there  has  in  fact  been  no  stay  of  proceedings  by  the 
court.  Before  any  trial,  and  before  any  right  of  either  party  had  been 
determined,  the  parties  agree  to  stay  the  proceedings  until  the  decision  of 
another  cause.  The  consequence  is  the  cause  abates,  and  the  motion  is 
denied,  but  without  costs. 


IN  EQUITY. 

JOHN  H.  STEWART  and  WIFE  vs.  ALEXANDER  H.  GARDNER. 

In  equity  causes,  the  court  has  no  power  to  order  a  general  reference  in  the  same 
manner  as  if  the  suit  were  pending  in  a  court  of  law,  and  no  authority  to  make  a 
compulsory  order  for  a  reference,  except  of  such  matters  as  were  tinder  the  former 
practice  usually  referred  to  a  master. 

Testimony  in  equity  cases  (except  in  relation  to  matters  which  were  referable  to  a 
master  under  the  old  practice)  must  be  taken  at  the  special  terms,  or  in  pursuance 
of  a  stipulation  of  the  parties. 

November  Special  Term,  1847.  Herkimer  county.  Motion  on  behalf 
of  the  Plaintiff's  for  a  general  reference  of  the  cause  to  three  referees  ; 
founded  on  an  affidavit  stating,  that  the  cause  was  at  issue  by  the  filing 
and  serving  a  replication  to  the  answers,  and  that  the  trial  "  would  require 
the  examination  of  long  accounts  on  both  sides" 

F.  W.  HUBBARD,  for  Pl/s. 
F.  KERNAN,  for  Deft. 

GRIDLEY,  Justice. — This  motion  is  made  on  the  supposition  that  a  court 
of  equity  has  the  power  to  order  a  general  reference  of  a  cause  in  the 
same  manner  as  if  the  suit  were  pending  in  a  court  of  law.  I  do  not  so 
read  the  statute.  The  convention,  in  its  wisdom,  had  abolished  the  office 
of  master  in  Chancery,  and  had  also  declared  that  the  testimony  in  equity 
cases  should  be  taken  in  like  manner  as  in  cases  at  law. 

It  soon  became  apparent  that  the  duties  of  a  master  could  not  be  dis- 
pensed with ;  and  that  the  nature  of  some  causes  was  such  that,  the  trial 
of  them  by  a  justice  at  a  special  term  would  be  very  inconvenient  if  not 
impracticable.  To  obviate  these  difficulties  the  Legislature  made  pro- 
vision for  the  appointment  of  a  referee  to  perform  a  master's  duties,  and 
for  a  reference  in  certain  cases  in  the  following  words :  "  On  and  after 
the  first  Monday  of  July  next,  courts  of  record  may  by  an  order  to  be 
entered  in  any  suit  or  proceeding  at  law  or  in  equity,  refer  any  matter 
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heretofore  usually  referred  to  any  clerk,  master  in  Chancery,  or  referee, 
to  a  clerk  of  the  same  court,  or  to  any  county  judge  or  local  officer,  &c., 
or  other  suitable  person  or  persons  in  the  same  manner  as  referees  have 
heretofore  been  made  to  any  officer  or  person  by  any  court,  and  with  the 
same  powers  as  have  heretofore  been  possessed  by  such  officer  or  person." 
It  is  to  my  mind  quite  clear  that  the  powers  conferred  by  this  provision 
are  to  be  construed  distributively.  In  other  words  that  its  design  was, 
to  authorize  courts  of  law  to  refer  matters  "  heretofore  usually  referred  " 
by  those  courts,  to  any  of  the  officers  or  persons  designated  in  the  act; 
and  that  courts  of  equity  were  authorized  to  refer  any  matter  "  heretofore 
usually  referred  "  to  "  any  clerk  or  master  "  to  any  county  judge,  referee, 
&c.,  in  the  same  manner  and  with  the  same  powers  as  was  customary  be- 
fore the  adoption  of  the  new  constitution.  This  construction  best  com- 
ports with  the  obvious  intention  of  the  framers  of  the  act.  They  saw  the 
necessity  of  some  provision  for  the  numerous  interlocutory  references,  that 
are  constantly  required  in  the  progress  of  a  suit  in  equity,  and  the  utter 
inability  of  a  justice  to  state  a  long  and  intricate  account  at  a  special 
term ;  and  they  adopted  the  provision  in  question  as  a  remedy  for  those 
evils.  It  is  true  that  some  confusion  has  arisen  from  the  fact  that  the 
power  to  order  references,  was  conferred  upon  all  courts  of  record  by  a 
single  enactment,  but  in  classifying  and  distributing  among  the  several 
courts  the  powers  thus  conferred  a  disregard  should  be  had  to  the  practice 
which  formerly  prevailed  in  the  exercise  of  those  powers  and  to  the  mis- 
chiefs and  inconveniences  for  which  the  provision  under  consideration 
was  intended  to  furnish  a  remedy.  The  transfer  of  a  chancery  cause 
bodily,  to  one  or  more  referees  with  power  to  hear  and  decide  the  same, 
is  a  very  important  and  startling  innovation  upon  the  former  practice  of 
the  Court  of  Chancery,  and  although  there  may  be  nothing  in  the  con- 
stitution to  prohibit  the  Legislature  from  conferring  this  power  upon  the 
court,  and  although  a  careful  and  judicious  exercise  of  it  (if  it  were  pos- 
sessed) might  in  a  large  class  of  cases  be  highly  advantageous  to  the  in- 
terests of  suitors  and  might  greatly  relieve  the  labors  of  the  justices,  still 
I  am  of  the  opinion  that  it  has  not  been  conferred,  upon  a  fair  and  just 
interpretation  of  the  enactment  in  question.  If  such  had  been  the  inten- 
tion of  the  Legislature  it  is  fair  to  presume  that  they  would  have  said  so 
in  terms,  and  would  have  accompanied  so  important  a  provision  with 
some  statement  of  the  mode  by  which  the  finding  of  the  referees  could  be 
brought  under  the  review  of  the  court.  The  consequence  of  this  con- 
struction of  the  act  is,  that  in  equity  causes  the  court  has  no  authority  to 
make  a  compulsory  order  for  a  reference,  except  of  such  matters  as  were 
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under  the  former  practice  usually  referred  to  a  master.  When  the  prin- 
cipal matters  in  issue  consist  of  accounts  it  would  be  very  convenient  to 
refer,  not  merely  a  mere  statement  of  the  account  but  the  whole  matter  in 
issue,  to  a  referee ;  and  I  repeat  that  the  existence  of  such  an  account 
as  would  authorize  a  reference  at  law,  would  warrant  the  reference  of  a 
cause  in  equity  without  any  violation  of  the  constitutional  provision  which 
prescribes  that  "  testimony  shall  be  taken  in  equity  cases  in  like  manner 
as  in  cases  at  law."  But  until  the  Legislature  shall  extend  the  power  of 
the  court  of  equity  in  this  respect  (except  in  relation  to  matters  as  were 
under  the  old  practice  referable  to  a  master)  the  testimony  must  be  taken 
at  the  special  terras,  or  in  pursuance  of  a  stipulation  of  the  parties,  who 
have  the  power  to  sanction  by  their  consent  any  mode  of  bringing  the 
facts  in  issue  before  the  court,  which  motives  of  convenience  or  the  ex- 
igency of  the  particular  case  may  dictate. 


IN  EQUITY. 

ANONYMOUS. 

On  a  motion  for  a  reference  to  compute  amount  due,  &c.,  in  a  mortgage  foreclosure 
case,  under  the  91st  rule — the  affidavit  should  show,  in  addition  to  the  fact,  that  the 
bill  has  been  taken  as  confessed — the  further  fact,  whether  the  moneys  secured  by 
the  mortgage  have  all  become  due  and  payable  or  not ;  and  also  whether  any  of 
the  Defendants  are  absentees  or  infants. 

December  Special  Term,  1847.  Onondaga  county.  A  motion  was 
made  in  a  mortgage  foreclosure  case,  under  the  91st  equity  rule,  upon  an 
affidavit  merely  stating  that  the  bill  had  been  taken  as  confessed,  for  an 
order  of  reference  to  compute  the  amount  due  to  the  complainant  on  the 
mortgage,  &c. 

GRIDLEY,  Justice. — The  91st  rule  contemplates  that  motions  of  this 
description  are  to  be  made  at  the  hearing  of  the  cause,  and  therefore  it  is 
assumed  that  the  court  will  be  informed  by  the  affidavit  produced  on  the 
motion  for  the  decretal  order  to  sell,  what  provision  should  be  embraced 
in  the  order  of  reference.  In  point  of  fact,  however,  the  motion  for  a 
reference  to  compute,  must  always  precede  the  hearing,  inasmuch  as  the 
report  of  the  amount  due,  &c.,  constitutes  the  evidence  upon  which  the 
court  grants  the  order  of  sale.  This  renders  it  necessary  that  the  Plaintiff 
should  either  move  for  the  order  of  reference  and  the  appointment  of  a 
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referee,  upon  the  usual  affidavit  of  regularity  prepared  in  advance  for 
this  purpose  j  or,  that  he  should  show  to  the  court,  in  addition  to  the  fact 
that  the  bill  has  been  taken  as  confessed,  the  further  fact,  whether  the 
moneys  secured  by  mortgage  have  all  become  due  and  payable  or  not, 
and  also  whether  any  of  the  Defendants  are  absentees  or  infants.  In  this 
case  there  is  nothing  shown  by  which  the  court  can  determine  whether 
the  order  of  reference  should  contain  a  direction  to  the  referee  to  examine 
and  report  whether  the  premises  can  be  sold  in  parcels,  or  whether  it 
should  contain  a  further  direction  to  take  proof  of  the  facts  and  circum- 
stances stated  in  the  Plaintiff's  bill,  and  to  examine  him  on  oath  as  to 
any  payments  that  may  have  been  made  upon  the  mortgage. 
The  affidavit  must  be  amended  in  this  particular. 


IN  EQUITY. 

WILLIAM  WOLCOTT  et  al.  Exr's  &c.  vs.  WILLIAM  N.  WEAVER  et  al.'  «  *  f 

7 VY-wiri 

>v 

On  a  bill  of  foreclosure  taken  as  confessed,  against  absent  Defendants,  the  order  of 
reference  should  always  direct  the  referee,  (among  other  things)  "  to  take  proof  of 
the  facts  and  circumstances  set  forth  in  the  bill,"  and  also  "  to  report  the  proofs  and"2.  ete* 
examinations  had  before  him." 

It  is  the  duty  of  the  Plaintiff  under  such  an  order  to  adduce  legal  proof  before  the 
referee,  of  every  material  fact  alleged  in  the  bill,  secondary  evidence  will  not  answer. 

It  is  the  duty  of  the  referee  "  to  report  the  proofs  and  examinations  had  before  him," 
that  the  court  may  make  such  order  thereon  as  shall  be  just — under  this  provision  it 
is  not  enough  for  the  referee  to  report  the  results  of  his  own  examinations  or  his  own 
conclusions  from  the  evidence,  the  "proofs"  whether  documentary  or  oral,  should  be 
reported  to  the  court.  The  referee  is  to  perform  his  duty  as  though  he  were  an  ex- 
aminer. Hence,  where  a  referee  made  a  report  under  such  an  order,  and  did  not 
set  out  the  certificate  of  acknowledgment  of  the  mortgagor  of  the  execution  of  the 
mortgage;  but  merely  referred  to  the  mortgage  by  a  brief  statement  of  its  date,  con- 
sideralion  and  names  of  the  parties  to  it,  with  the  additional  fact,  that  it  had  been 
acknowledged  by  the  mortgagor,  held,  that  the  report  was  defective,  it  did  not  con- 
tain such  a  statement  as  is  required  by  the  statute  to  make  it  evidence  of  the  execution 
of  the  mortgage  by  the  Defendant.  For  this  reason  referred  back  to  supply  the 
defect. 

The  duties  of  referees  explained  and  defined — per  Gridley,  justice. 

December  Special  Term,  1847.  Oneida  county.  In  this  case  a  bill 
filed  to  foreclose  a  mortgage  had  been  taken  as  confessed  against  several 
of  the  Defendants  as  "  absentees  "  upon  the  usual  proof  of  publication  of 
the  notice  to  appear. 
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JOHN  H.  EDMONDS,  Esqr.  moved  for  a  decree  of  aale  upon  the  affidavit 
required  by  the  91st  rule,  and  the  report  of  a  referee  made  under  an  order 
to  take  proof  of  the  facts  and  circumstances  stated  in  the  bill,  and  to  report 
the  same  to  the  court.  The  report  of  the  referee,  however,  did  not  set  out 
the  certificate  of  acknowledgment  of  the  mortgagor  of  the  execution  of  the 
mortgage,  but  merely  referred  to  the  mortgage  by  a  brief  statement  of  its 
date,  consideration,  and  the  names  of  the  parties  to  it,  with  the  additional 
fact,  that  it  had  been  acknowledged  by  the  mortgagor. 

GRIDLEY,  Justice. — The  referee  in  this  case  has  committed  an  error 
which  has  become  of  such  frequent  occurrence  that  it  may  be  useful  to 
state  the  duties  of  a  referee  in  the  execution  of  an  order  of  reference  like 
this.  The  order  directs  the  referee,  (among  other  things)  "  to  take  proof 
of  the  facts  and  circumstances  set  forth  in  the  bill"  and  also  "to  report 
the  proofs  and  examinations  had  before  him" 

This  provision  should  always  be  incorporated  in  the  order  of  reference, 
wherein  either  infants  or  absentees  are  named  as  Defendants  in  the  bill. 
It  is  an  established  rule  that  no  decree  can  be  taken  against  an  infant  by 
default ;  nor  even  upon  the  admissions  of  his  solicitor  or  counsel.  So 
scrupulously  does  the  law  guard  the  rights  of  this  class  of  persons,  that 
they  cannot  be  bound  by  any  adverse  adjudications  except  upon  due  proof 
exhibited  to  the  court.  Hence  the  formal  answer  of  the  guardian  ad-litem 
of  an  infant,  submits  his  rights  to  the  determination  of  the  court,  and  leaves 
the  complainant  to  make  out  the  facts  of  his  case  by  proof. 

The  case  of  an  "  absentee "  stands  upon  different  ground.  When 
process  has  been  personally  served  upon  an  adult  resident  Defendant,  it  is 
fair  to  conclude  that  he  has  no  defence  to  the  bill,  if  he  allows  his  default 
to  be  entered  for  the  want  of  an  answer.  Hence  by  the  practice  of  the 
court  an  order  "  pro  confesso  "  is  entered  against  such  defaulting  De- 
fendant, by  which  all  the  allegations  of  the  bill  are  taken  "  as  confessed  " 
by  him ;  so  that  it  is  not  necessary  to  prove  them  in  any  of  the  subsequent 
proceedings  in  the  cause. 

This  conclusion  however  would  be  very  unreasonable  when  applied  to 
the  case  of  a  non-resident  Defendant  upon  whom  no  process  has  ever 
been  served.  For  the  purpose  of  making  the  proceedings  in  the  cause 
regular,  and  of  authorizing  a  decree  against  an  absent  Defendant  who 
happens  to  be  a  necessary  party  to  the  suit,  the  statute  has  substituted  the 
publication  of  a  notice  in  such  newspapers  as  may  be  designated  by  the 
court  in  the  place  of  an  actual  service  of  the  process.  This  notice  how- 
ever may  never  come  to  the  knowledge  of  the  party  for  whose  benefit  it 
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is  published.  It  would  be  an  extremely  harsh  judgment  therefore  to  infer 
from  his  omission  to  employ  a  solicitor,  and  to  cause  his  appearance  to  be 
entered,  that  he  has  no  defence  to  the  suit  and  elects  to  confess  the 
averments  in  the  bill.  The  law  however  is  guilty  of  no  such  injustice. 
It  does  indeed  allow  the  usual  order  pro  confesso  to  be  entered  if  he  fails 
to  appear  within  the  prescribed  period  limited  in  the  order,  but  it  expressly 
declares  that  "the  bill  shall  not  be  considered  as  evidence  of  any  fact  stated 
therein"  and  it  further  provides  that  the  "  court  shall  direct  a  reference 
to  a  master  to  take  proof  of  the  facts  and  circumstances  stated  in  the  bill." 
(2.  R.  S.,  186,  §  126  and  127.)  It  is  the  duty  of  the  Plaintiff  under  this 
provision  to  adduce  legal  proof  before  the  master,  (referee)  of  every 
material  fact  alleged  in  the  bill,  such  as  the  execution  of  the  bond  and 
mortgage,  or  of  any  assignment  of  the  same  that  is  necessary  to  make 
out  a  complete  case  for  the  complainant ;  on  the  hearing  upon  such  a 
reference,  the  evidence  must  be  strictly  legal  'proof,  secondary  evidence 
will  not  answer.  In  the  absence  of  the  Defendant  there  can  be  no  pre- 
sumption of  a  waiver  of  any  objection  to  the  character  or  degree  of  the 
proof.  The  further  duty  of  the  referee  is  under  the  act "  to  report  the  proofs 
and  examinations  had  before  him,"  and  upon  the  coming  in  of  the  report 
"  the  chancellor  shall  make  such  order  thereon  as  shall  be  just ;"  under 
this  provision,  it  is  not  enough  for  the  referee  to  report  the  results  of  his 
own  examinations  or  his  own  conclusions  from  the  evidence.  In  most 
cases  such  a  report  is  all  that  is  called  for  by  the  requirements  of  the 
order  of  reference,  and  the  master  or  referee  would  not  be  justified  in  re- 
porting the  depositions  in  extenso — not  so  here  however.  The  referee  is 
to  perform  his  duty  as  though  he  were  an  examiner,  and  the  "proofs," 
whether  documentary  or  oral,  are  to  be  reported  to  the  court,  which 
must  itself  determine,  whether  the  facts  proved  and  reported  are  sufficient 
to  sustain  the  allegations  in  the  Plaintiffs'  bill. 

By  applying  these  principles  to  the  report  under  consideration,  it  will 
be  readily  seen,  that  it  is  entirely  defective.  One  fact,  the  proof  of  which  by 
the  Plaintiff  was  indispensable,  is  the  execution  of  the  mortgage  by  the 
Defendant.  That  may  be  proved  by  a  subscribing  witness  when  there  is 
one,  by  evidence  of  the  Defendants'  signature  when  there  is  not,  or  by  the 
production  of  the  certificate  of  a  proper  officer  of  the  acknowledgment  by 
the  Defendant,  or  of  the  proof  by  a  subscribing  witness.  The  latter  mode 
was  adopted  in  this  instance,  (viz.)  the  production  to  the  referee  of  the 
mortgage,  with  the  certificate  of  the  Defendants'  acknowledgment  en- 
dorsed thereon.  The  statute  declares  such  a  certificate  made  by  a  proper 
officer,  and  in  the  form  prescribed,  legal  evidence  of  the  execution  of  the 
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instrument.  The  objection  however,  is  that  the  referee  has  not  set  out  the 
certificate  so  that  the  court  can  see  whether  it  is  in  the  form  prescribed  by 
the  statute;  in  other  words,  whether  it  contains  such  a  statement  as  is 
required  by  the  act  to  make  it  evidence  of  the  execution  of  the  mortgage 
by  the  Defendant.  For  this  reason,  it  must  be  referred  back  to  the  referee 
to  supply  this  defect. 


COURT  OF  APPEALS,  SEPTEMBER  TERM,  1847. 

JOHN  PIERCE,  Plaintiff  in  Error  vs.  JAMES  E.  DELAMATER,  Defendant 

in  Error. 

The  whole  confession  of  a  party  when  resorted  to  as  evidence  against  him  must  be 
taken  together,  although  it  does  not  follow  that  all  is  entitled  to  credit. 

The  part  of  a  confession  which  it  is  claimed  makes  against  the  party  calling  it  out, 
must  be  certain  and  lull;  and  enough  to  constitute  a  defence  if  proved  by  other  tes- 
timony. 

Hence  where  a  Defendant  admitted  the  correctness  of  an  account  that  was  shown  him, 
but  at  the  same  time  said  he  had  "an  off-set,"  held  that  the  Plaintiff 's  case  was 
made  out  and  Defendant  was  bound  io  prove  his  set-off  on  the  trial. 

Calendar  Cause.  Delamater  sued  Pierce  before  a  justice  of  the  peace 
and  declared  on  an  account  for  services  rendered  and  an  account  stated — 
bill  on  file.  The  Defendant  did  not  appear.  The  Plaintiff  called  Jonas 
Dinegar  as  a  witness,  who  testified  that  he  drew  off  the  account  from  the 
Plaintiff's  books  and  sent  it  to  Defendant,  that  the  Defendant  called  soon 
after  at  the  Plaintiff's  store  and  said  he  wanted  to  settle ;  witness  showed 
Defendant,  Plaintiff's  books  and  said  he  was  authorized  to  settle.  Defend- 
ant said  the  account  was  correct,  but  he  had  an  off-set. 

This  was  all  the  testimony,  and  the  justice  rendered  judgment  in  favor 
of  the  Plaintiff  for  $84.12. 

The  account  as  made  out  and  shown  to  the  Defendant  amounted  to 
$194.12$,  and  contained  credits  amounting  to  $110,  leaving  a  balance  of 
$84.12^.  The  justice's  judgment  was  reversed  by  the  Columbia  Common 
Pleas,  and  affirmed  by  the  Supreme  Court. 

The  counsel  for  Plaintiff  in  error  insisted — 1st.  That  there  was  no 
evidence  of  an  account  stated,  and  there  was  no  other  count  in  the  declara- 
tion under  which  the  judgment  could  have  been  recovered.  (1  Cow.  TV., 
3d  ed.,  265;  1  Moody  and  Rob.,  253.)  2d.  It  could  not  be  inferred  from 
the  evidence  that  it  was  Pierce's  intention  to  admit  that  he  owed  the 
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amount  claimed  by  Dclamater.  (I  Cow.  and  Hill's  Notes,  210;  6  Wend. 
268.)  3d.  The  admission  was  too  vague  to  authorize  a  judgment.  (1 
Cow.  and  Hill's  Notes,  199  and  213.)  4th.  Credit  and  effect  were  not 
given  to  the  discharging  part  of  Pierce's  admission.  (10  John.,  106;  14 
Wend.,  159  ;  1  Cowen  and  Hill's  Notes,  224 ;  15  John.,  413,  424.) 

R.  E.  ANDREWS,  Counsel  for  Plaintiff  in  Error. 

C.  L.  MONELL  &  H.  HOGEBOOM,  Counsd  for  Deft,  in  Error. 

By  the  Court,  JEWETT,  Chief  Judge,  delivered  an  oral  opinion  substan- 
tially as  follows : — This  cause  originated  in  a  Justice's  Court.  The  judg- 
ment of  the  justice  was  reversed  by  the  Common  Pleas  of  Columbia 
county,  and  affirmed  by  the  late  Supreme  Court. 

The  Plaintiff  declared  in  the  Justice's  Court  on  account  for  services 
rendered,  and  an  account  stated — bill  on  file.  The  Defendant  did  not 
appear  in  any  stage  of  the  proceedings,  a  bill  of  items  was  presented  by 
the  Plaintiff,  containing  items  for  work,  labor,  and  services  done  and 
performed,  and  materials  furnished,  and  goods  and  chattels  sold.  This  bill 
formed  a  part  of  the  declaration,  and  we  think  that  the  counsel  for  the 
Plaintiff  in  error  is  mistaken  in  the  law,  that  this  declaration  was  not 
sufficient  to  sustain  the  judgment  under  the  proof.  We  think  it  is  ;  but 
the  Plaintiff  in  error  insists  that  the  proof  is  insufficient ;  that  the  whole 
admission  of  Pierce"  must  be  taken  together,  and  that  taking  it  together, 
it  does  not  make  out  the  case  of  the  Plaintiff  below.  The  witness  states 
that  he  copied  the  bill  from  the  books  of  the  Plaintiff,  and  sent  it  to 
Defendant.  This  bill  amounted  to  some  $194,  and  contained  credits 
amounting  to  about  $110,  leaving  a  balance  of  $84.12  due  Plaintiff.  A 
few  days  afterwards  Defendant  called  at  Plaintiff's  store  and  said  he 
wanted  to  settle ;  witness  showed  Defendant  the  books  of  Plaintiff  and 
said  he  was  authorized  to  settle  with  him ;  Defendant  said  the  account 
was  correct  but  he  had  an  off-set.  Nothing  was  said  by  Defendant  as  to 
the  nature  or  amount  of  his  off-set,  it  might  have  been  $40,  or  it  might 
have  been  $1,  and  it  was  his  duty  to  have  exhibited  by  proof  the  amount 
of  it,  before  he  could  avail  himself  of  it  to  reduce  the  Plaintiff's  claim. 
There  was  sufficient  in  the  admission  to  establish  the  correctness  of  the 
Plaintiff's  claim,  and  that  was  all  the  law  required.  The  Defendant  did 
not  make  out  a  set-off  by  saying  he  had  one,  and  his  omission  to  prove  it 
on  the  trial  authorized  the  Plaintiff  to  recover  the  whole  amount  of  his 
bill.  We  think  the  Supreme  Court  were  right,  and  that  the  judgment 
must  be  affirmed. 
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THE  PEOPLE  ex.  rel.  EBENEZER  WISWALL  vs.  THE  JUDGES  OF  RENSSELAER 

COMMON  PLEAS. 

An  alternative  mandamus  should  be  served  at  least  eight  days  before  the  day  specified 
in  the  writ  for  showing  cause. 

Held  that  the  practice  in  serving  writs  of  alternative  mandamus  should  be  the  same  as 
in  cases  of  service  of  rules  to  show  cause.  The  only  difference  in  practice,  between 
a  rule  to  show  cause  why  a  mandamus  should  not  issue,  and  an  alternative  manda- 
mus seems  to  be  that  in  the  one  case  the  questions  arising  upon  the  application  are 
discussed  upon  affidavits,  and  in  the  other,  the  questions  come  before  the  court  up- 
on the  alternative  mandamus,  setting  forth  the  facts  upon  which  the  application  for 
relief  is  founded  and  the  Defendant's  return  thereto.  In  the  former  case,  the  ques- 
tions being  heard  upon  affidavits  merely,  no  formal  judgment  is  given,  and  of  course 
no  writ  of  error  can  be  brought — the  decision  is  final.  In  the  latter  case  a  record  is 
made  up,  and  a  writ  of  error  lies  as  upon  other  judgments. 

A  writ  of  alternative  mandamus  is  not  process,  within  the  meaning  of  the  statute  re- 
gulating the  teste  and  return  of  process.  It  is  not  returnable  at  all.  It  is  to  be  an- 
swered,  not  returned,  and  is  in  the  nature  of  a  rule  to  show  cause. 

Rensselaer  Special  Term,  Oct.  1847.     On  the  16th  day  of  October, 

1846,  the  Court  of  Common  Pleas  of  the  County  of  Rensselaer  granted  to 
Daniel  T.  Wendell  a  license  to  keep  and  maintain  a  Ferry  from  the  foot 
of  State  street  in  the  city  of  Troy,  to  the  west  shore  of  the  Hudson  river, 
for  three  years.     At  a  Special  Term  of  the  Supreme  Court  held  in  April, 

1847,  an  order  was   made  directing  a  writ  of  alternative   mandamus  to 
issue,  requiring  the  Judges  oi  the  Rensselaer  Common  Pleas  to  vacate  the 
license  granted  to  Wendell,  or   show  cause  to  the  contrary  on  the  first 
Tuesday  of  June  then  next.     The  next  Term  of  the  Rensselaer  Common 
Pleas,  after  the  alternative  mandamus  was  granted,  commenced  its  session 
on  the  31st  day  of  May,  1847.     The  writ  was  served  in  open  court  upon 
the  first  Judge  on    the  first  day  of  June,  the   same  day  on  which  by  the 
terms  of  the  writ  the  Judges  were  required  to  show  cause.     On  the  10th 
of  June,  1847,  the  Supreme  Court  directed  a  peremptory  mandamus  to 
issue  unless  the  Judges  should  make  and  file  their  return  to  the  alterna- 
tive mandamus  on  or  before  the  12th  of  June  then  instant.     On  the  17th 
of  June  the  Judges  filed  with  the  Clerk  of  the  Supreme  Court  their  return 
to  the  alternative  mandamus.     On  behalf  of  the  Judges  a  motion  was 
made  to  set  aside  ihe  rule  for  a  peremptory  mandamus  on  the   10th  of 
June,  and  that  the  return  to  the  alternative  mandamus  be  allowed  to  stand, 
or,  that  further  time  to  make  a  return  be  allowed.     On  the  part  of  the 
relator  a  motion  was  made  to  set  aside  the  return  filed  on  the  17th  of 
June. 

A.  TABER  and  J.  D.  WILLARD  for  the  Defendants. 
S.  STEVENS  and  D.  L.  SEYMOUR,  for  Relator. 
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HARRIS,  Justice. — The  first  question  which  presents  itself  upon  the  de- 
cision of  this  case,  relates  to  the  regularity  of  the  rule  for  a  peremptory 
mandamus  made  on  the  10th  of  June.  On  the  one  hand,  it  is  insisted  that 
being  in  the  nature  of  a  rule  to  show  cause,  the  alternative  mandamus 
should  have  been  served  at  least  eight  days  before  the  time  specified  in 
the  writ.  On  the  other  hand  it  is  contended,  that,  like  any  other  writ,  it 
may  be  served  at  any  time  on  or  before  the  day  for  showing  cause.  The 
practice  in  this  respect  does  not  seem  to  be  distinctly  settled.  It  has  been 
held  that  the  writ  of  alternative  mandamus  is  not  process  within  the  mean- 
ing of  the  statute  regulating  the  teste  and  return  of  process.  In  fact  it  is 
not  returnable  at  all.  It  may  be  served  by  delivering  a  copy  and  show- 
ing the  original.  The  writ  may  be  answered  but  is  not  to  be  returned. 
It  operates  as  a  rule  to  show  cause.  It  is  said  to  be  in  the  nature  of  a 
rule  to  show  cause  and  is  to  be  moulded  by  the  court  in  its  discretion,  in 
such  manner  as  may  best  promote  the  cause  of  justice.  (The  People  vs. 
The  Judges  of  Westchester,  4  Cowen,  73.  The  People  vs.  The  New 
York  Common  Pleas,  13  Wend.,  655.  Note.} 

The  only  difference,  in  practice,  between  a  rule  to  show  cause  why  a 
mandamus  should  not  issue  and  an  alternative  mandamus  seems  to  be  that 
in  the  one  case,  the  questions,  arising  upon  the  application,  are  discussed 
upon  affidavits  and,  in  the  other,  the  questions  come  before  the  court  upon 
the  alternative  mandamus,  setting  forth  the  facts  upon  which  the  applica- 
tion for  relief  is  founded,  and  the  Defendants'  return  thereto.  In  the 
former  case,  the  questions  between  the  parties,  being  heard  upon  affida- 
vits merely,  no  formal  judgment  is  given  and  of  course  no  writ  of  error 
can  be  brought.  In  the  latter  case  a  record  is  made  up,  and  a  writ  of 
error  lies  as  upon  other  judgments.  The  only  practical  difference  between 
the  two  modes  of  proceeding  is,  that  in  the  one  case  the  decision  of  the 
court  upon  the  application  is  final,  while  in  the  other  case  such  decision 
may  be  reviewed  upon  error.  The  reason  why  the  defendants  should 
have  notice  of  the  proceedings  seems  equally  applicable  to  both  cases. 

In  the  case  of  The  Albany  Water  Works  vs.  The  Jllbany  Mayor's  Court. 
12  Wend.  292,  the  court  say  that  in  future,  motion  for  a  mandamus  or  a 
rule  to  show  cause  will  not  be  entertained,  without  notice  to  the  party 
to  be  affected  by  the  proceedings.  Such  a  rule  would,  undoubtedly,  be 
•wise  and  salutary,  but  it  has  not,  I  apprehend,  been  generally  followed. 
On  the  contrary,  at  least  so  far  as  I  have  had  an  opportunity  to  know  the 
practice  in  such  cases,  it  has  been  usual  to  apply,  ex  parte,  for  the  alter- 
native mandamus  or  the  rule  to  show  cause.  Whether  the  one  or  the 
other  course  of  proceeding  is  adopted,  the  second  application  is  for  a  per- 
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emptory  mandamus — and  there  seems  to  be  no  good  reason  why  the  party 
applying  for  relief  should  be  able  to  deprive  the  defendant  of  the  usual 
notice  of  his  motion  for  the  peremptory  writ  by  taking  an  alternative 
mandamus,  when  if  he  had  obtained  a  rule  to  show  cause  it  must  have 
been  served  at  least  eight  days  before  the  time  mentioned  in  the  rule.  I 
think  the  practice  should  be  the  same  in  this  respect  in  both  cases  and  that 
the  defendant  should,  in  every  case,  before  a  peremptory  mandamns  is 
awarded  against  him,  have  the  usual  time  allowed  upon  other  motions  to 
present  his  defence.  It  is  a  general  and  well  established  rule  that  no  mo- 
tion, which  in  its  operation,  is  to  have  the  effect  of  a  final  judgment,  ought 
to  be  granted  without  giving  the  party  against  whom  it  is  made  an  op- 
portunity of  being  heard.  It  is  a  common  right,  and  to  deprive  a  party 
of  this  right  is  a  violation,  at  least  of  the  spirit  of  that  fundamental  prin- 
ciple of  our  government  which  declares  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law. 

This  principle  is  clearly  recognized  in  the  case  of  The  Commissioners  of 
Highways  of  Kinderhook  vs.  Claw,  15  John.  537.  In  that  case  three 
Judges  of  the  Court  of  Common  Pleas  had  reversed,  upon  appeal,  the  de- 
cision of  the  commissioners  of  highways  relative  to  the  altering  of  a 
highway.  They  had  proceeded  without  notice  to  the  commissioners. 
The  statute  authorizing  the  appeal  did  not  require  any  notice  to  be  given 
and  yet.  their  decision  was  reversed  on  the  ground  that  the  duty  imposed 
upon  the  Judges,  by  the  appeal,  was  strictly  judicial :  that  they  were  to 
exercise  a  discretion  and  to  decide,  after  inquiring  into  all  the  circum- 
stances of  the  case  :  and  that  in  every  proceeding  of  such  a  nature  notice 
to  the  party  to  be  affected,  is  indispensably  requisite.  There  is  no  reason 
or  justice  in  making  this  case  an  exception  to  the  rule  that  before  judgment 
is  given  against  a  party  he  is  entitled  to  a  reasonable  notice  and  for  the 
want  of  such  notice  the  rule  of  the  10th  of  June  must  be  set  aside. 

The  rule  for  a  peremptory  mandamus  being  set  aside,  the  objection  to 
the  regularity  of  the  return  to  the  alternative  mandamus  is  removed,  and 
the  motion  to  set  aside  the  return  must  therefore  be  denied.  Neither  party 
is  to  have  costs  upon  either  motion,  as  against  the  other. 


. 
fa 
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IN  EQUITY. 

THE  PRESIDENT,  &c.  OF  THE  BANK  OF  POUGHKEEPSIE  vs  GEORGE  HAIGHT,  et  al. 

The  service  of  notice  of  application  for  a  rehearing  of  a  cause  decided  at  Special  Term, 
at  any  time  within  thirty  days  after  service  of  the  decree,  operates  as  a  stay  of  pro- 
ceedings. 

December  Special  Term,  1847,  Dutchess  County.  Motion  to  set  aside 
Execution. — By  the  affidavits  read  it  appeared  that  a  final  decree  was  en- 
tered at  the  September  special  term  in  favor  of  the  Plaintiffs.  Within  the 
time  required  by  the  rules  the  Defendants  prepared  and  served  a  copy  of  a 
petition  for  a  rehearing  with  notice  of  an  application  therefor  for  the  next 
general  term.  The  Plaintiffs  caused  the  decree  to  be  enrolled  and  issued 
execution  thereon  thirteen  days  after  service  of  the  notice  of  application  for 
a  rehearing,  but  before  the  general  term  for  which  notice  was  given.  The 
Defendants  moved  to  set  aside  the  execution  on  the  ground  that  the  no- 
tice was  a  stay  of  the  Plaintiffs'  proceedings  until  the  decision  of  the  ap- 
plication. 

WM.  ENO,  for  Dfts. 

"WM.  I.  STREET,  for  Plffs. 

BAKCULO,  Justice. — The  statute  provides  (2  R.  S.  Ill,  sec.  110,  2d 
edition,)  that  "  no  process  shall  be  issued  on  any  final  decree  until  the 
same  shall  have  been  enrolled."  The  97th  section  provides  for  the  en- 
rollment by  enacting  that  "  after  the  expiration  of  thirty  days  from  the 
time  a  final  decree  shall  have  been  entered  in  the  minutes  of  the  court,  if 
no  appeal  shall  have  been  entered  therefrom,  and  if  no  petition  for  a  re- 
hearing shall  have  been  presented,  either  party  may  have  the  decree  en- 
rolled. 

It  is  quite  manifest  that  under  these  sections  the  presentation  of  a  peti- 
tion for  a  rehearing  within  the  time  specified,  or  before  the  enrolment, 
must  stay  the  enrolment  and  prevent  the  issuing  of  execution. 

The  78th  rule  is  drawn,  and  is  to  be  construed  with  reference  to  this 
statute,  and  the  20th  section  of  the  new  Judiciary  act  which  authorizes  an 
application  to  be  made  at  a  general  term  for  the  rehearing  of  a  cause  de- 
cided at  a  special  term.  That  rule  provides  that  notice  of  the  application 
may  be  served  at  any  time  within  thirty  days  after  service  of  the  decree. 
If  the  notice  may  be  served  at  any  time  within  the  thirty  days,  it  follows 
that  the  day  for  hearing  may,  and  often  must,  be  after  the  expiration  of 
that  period.  The  rule  proceeds.  "  If  not  applied  for  within  that  time, 
process  may  be  issued  to  enforce  the  decree." 
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The  best  construction  I  am  able  to  put  upon  this  rule  and  statute  is  this : 
The  words  "  applied  for"  in  the  latter  clause  of  the  rule  are  satisfied  by 
due  service  of  the  notice  of  application  within  the  required  time,  as  men- 
tioned in  the  former  clause.  In  like  manner  the  statute  requiring  the  pe- 
tition to  be  presented  is  satisfied  by  such  notice  of  presentation.  Hence  it 
follows  that  the  notice  of  application  for  a  rehearing  operates  as  a  stay  of 
the  Plaintiffs'  proceedings,  and  the  execution  was  irregularly  issued. 

I  have  arrived  at  this  conclusion  with  great  reluctance ;  for  I  am  ap- 
prehensive of  the  bad  effects  of  allowing  defeated  parties  to  stay  their  ad- 
versaries' proceedings  for  several  months  by  a  mere  notice  and  petition  for 
a  rehearing.  In  this  very  case,  the  Plaintiffs'  proceedings  are  stayed 
until  next  June — a  period  of  more  than  eight  months  from  the  time  the 
cause  was  decided.  This  is,  however,  but  one  of  the  many  evils  which 
flow  from  the  requiring  the  Judges  to  hold  general  terms  in  every  county, 
and  compelling  parties  to  have  their  causes  heard  in  their  own  or  an  ad- 
joining county.  The  motion  must  be  granted,  but  under  the  circumstances, 
without  costs. 


IN  EQUITY. 
MILTON  HAM  vs.  WILLIAM  S.  HEERMANCE,  et.  al. 

In  a  foreclosure  suit,  the  solicitor  is  not  entitled  to  costs  for  drawing  the  report  of  the 
referee  on  computing  the  amount  due,  &c.  The  referee  is  to  perform  that  duty,  for 
which  he  is  paid  a  per  diem  allowance.  Nor  can  the  solicitor  charge  for  drawing 
advertisement,  conditions  of  sale,  report  of  sale,  or  other  papers  relating  to  the  sale. 
The  services  are  to  be  performed  by  the  sheriff,  where  he  makes  the  sale,  and  are 
covered  by  the  77th  section  of  the  Judiciary  Act. 

December  Special  Term,  1847,  Dutches*  County.  Taxation  of  Costs. — 
This  was  a  foreclosure  suit  in  which  the  Plaintiff  was  entitled  to  full  costs. 

J.  P.  H.  TALLMAN,/Or  PI/. 

E.  Q.  ELDRIDGE,  for  Dfts. 
JOHN  BRUSH,  for  other  Dfts. 
WM.  WILKINSON,  for  other  Dfts. 

BARCULO,  Justice. — The  charge  for  drawing  the  report  of  the  referee  on 
computing  the  amount  due,  £c.,  is  not  allowable.  The  referee,  and  not 
the  solicitor,  is  to  perform  that  duty.  The  fees  of  the  former  are  the  per 
diem  allowance  to  referees  at  law — three  dollars  per  day.  Rule  140. 
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The  report  therefore  should  be  prepared  by  the  referee,  who  is  entitled 
to  his  per  diem  allowance  for  the  time  consumed  in  its  preparation. 

Nor  can  the  solicitor  charge  for  drawing  advertisement,  conditions  of 
sale,  report  of  sale  or  other  papers  relating  to  the  sale.  These  services 
are  to  be  performed  by  the  sheriff  where  he  makes  the  sale,  and  are  cover- 
ed by  the  allowance  made  in  the  77th  section  of  the  Judiciary  Act.  This 
section  gives  him  "  the  same  fees  as  upon  sales  by  virtue  of  an  execution, 
but  such  fees  shall  in  no  case  exceed  the  sum  of  ten  dollars."  Under  this 
section  the  sheriff  is  authorized  to  charge  for  commissions,  drawing  ad- 
vertisement, certificate  of  sale,  &c.,  the  same  as  on  executions,  until  the 
aggregate  amounts  to  ten  dollars,  which  is  the  minimum  of  his  fees  on 
sale.  Beyond  this  amount  he  is  not  permitted  to  receive  in  any  case. 


In  the  matter  of  WILLIAM  BREWER, 

County  Courts  have  no  authority  to  admit  attorneys  and  counsellors  to  practice  in 
their  own  courts. 

Section  8  of*  Article  6,  of  the  Constitution,  declares,  "  that  every  male  citizen  of  the 
age  of  twenty-one  years,  of  good  moral  character,  and  who  possesses  the  requisite 
qualifications  of  learning  and  ability,  shall  be  entitled  to  admission  to  practice  in  all 
the  courts  of  this  State."  The  admission  therefore  is  a  necessary  form  which  must 
be  pursued  by  all  applicants.  The  75th  section  of  the  Judiciary  Act  provides  that 
they  shall  be  examined  by  the  Justices  of  the  Supreme  Court  at  a  general  term 
thereof.  This  is  the  only  way  in  which  any  person  can  be  admitted  to  practice  as 
attorney  and  counsellor  in  any  court  of  this  State. 

December  Special  Term,  1847,  Dut chess  County.  This  was  an  appli- 
cation for  a  mandamus  to  be  directed  to  the  County  Court  of  Dutchess 
county,  requiring  the  court  to  admit  William  Brewer  to  practice  as  an 
attorney  and  counsellor  of  that  court.  The  moving  affidavit  showed  that 
at  the  last  September  general  term  Brewer  applied  by  attorney  to  be  ad- 
mitted to  practice — that  a  committee  was  appointed  by  the  court  to  exa- 
mine him,  who,  after  examination,  recommended  him  as  qualified  to  prac- 
tice as  an  attorney  and  counsellor  of  that  court ;  but  that  the  county  judge 
neglected  and  refused  to  admit  him  to  practice  in  his  court. 
G.  DEAN,  for  Relator. 

BARCULO,  Justice. — It  seems  to  be  supposed  by  the  moving  counsel  that 
section  8,  of  article  6,  of  the  Constitution,  entitles  him  to  his  motion. 
That  section  declares  "  that  any  male  citizen  of  the  age  of  twenty-one 
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years,  of  good  moral  character,  and  who  possesses  the  requisite  qualifica- 
tions of  learning  and  ability,  shall  be  entitled  to  admission  to  practice  in 
all  the  courts  of  this  State."  I  cannot  agree  with  the  counsel  in  his  con- 
struction of  this  section.  Assuming,  for  the  purposes  of  this  motion,  that 
the  applicant  possesses  all  the  qualifications  embraced  in  that  section,  it 
by  no  means  follows  that  the  county  judge  was  bound  to  admit  him  to 
practice  in  his  court.  On  the  contrary,  I  think  the  judge  was  right  in 
refusing  so  to  do,  for  the  simple  reason  that  County  Courts  have  no  au- 
thority to  admit  attorneys  and  counsellors. 

The  Constitution  does  not  declare  that  any  person  possessing  the  requi- 
site qualifications  may  practice  in  all  the  courts  of  this  Slate,  but  only, 
that  they  shall  be  entitled  to  admission  to  practice.  The  admission  there- 
fore is  a  necessary  form,  which  must  be  pursued  by  all  applicants.  It  is 
the  legal  mode  of  ascertaining  the  qualifications.  The  Legislature  have 
pointed  out  the  course  by  which  they  may  gain  admittance.  The  ?5th 
section  ol  the  Judiciary  Act  provides  that  they  shall  be  examined  by  the 
Justices  of  the  Supreme  Court  at  a  general  term  thereof.  This  is  the  only 
way  in  which  any  person  can  be  admitted  to  practice  as  attorney  anil 
counsellor  in  any  court  of  this  State. 

The  motion  for  mandamus  must  therefore  be  denied. 


IN  EQUITY. 

RACHAEL  F.  BEEBE,  by  ISUAEL  CRAWFORD,  her  next  friend,  vs.  GILBERT  J. 

BEEBE. 

On  petition  to  dismiss  a  bill  by  the  next  friend  of  Plaintiff,  no  costs  will  be  allowed 
him  as  against  the  Defendant,  where  the  bill  was  filed  to  obtain  a  separation  from 
bed  and  board,  and  subsequent  to  putting  in  the  answer,  a  reconciliation  took  place 
between  the  Plaintiff  and  Defendant,  and  they  lived  together  as  formerly.  It  is  not 
a  case  where  the  bill  would  be  dismissed  without  costs,  as  a  matter  of  course,  (2 
Paige,  372,)  but  may  be  with  the  consent  of  the  Defendant. 

December  Special  Term,  1847,  Dutchess  County.  Petition  by  next 
friend  to  have  bill  dismissed  with  costs  to  be  paid  by  the  Defendant. — The 
bill  was  filed  in  July,  1846,  to  obtain  a  separation  from  bed  and  board. 
The  Defendant  put  in  his  answer  in  November  of  the  same  year.  In 
March,  1847,  the  wife  returned  to  her  husband,  and  from  that  time  has 
continued  to  live  with  him — a  reconciliation  having  taken  place.  The 
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next  friend  now  prays  for  an  order  requiring  the  Defendant  to  pay  his 
costs. 

S.  J.  WILKIN,  for  the  Petitioner. 

J.  W.  BROWN,  for  Defendant. 

BARCULO,  Justice. — I  am  not  aware  of  any  principle  on  which  this  ap- 
plication can  be  granted.  The  ordinary  rule  is,  that  the  parly  applying 
to  dismiss  his  bill  must  pay  costs.  1  Harbour's  Ch.  Pr.,  225;  2  R.  S.,  613. 

The  Chancellor  has  decided  that  the  bill  can  be  dismissed  without  costs 
only  in  those  cases  where  prima  facie  the  complainant  would  not  be 
charged  with  costs  on  a  decree  dismissing  the  bill  at  the  hearing,  as  in 
cases  of  suits  brought  by  trustees,  executors,  &c.  2  Paige,  372.  In  the 
present  case,  if  the  suit  should  be  decided  against  the  Petitioner  at  the 
hearing,  he  might  be  charged  with  costs.  He  cannot,  therefore,  be  enti- 
tled to  have  his  costs  paid  by  the  Defendant.  As,  however,  the  Defendant 
consents  to  a  dismissal  of  the  bill  without  costs  to  either  party,  the  order 
may  be  so  entered. 


IN  EQUITY. 

WILLIAM  B.  DAVIS,  Executor  &c.  vs.  ENOCH  I.  BRIGGS  et  al. 
TAXATION  OF  COSTS. 

Costs  of  opposing  a  motion  for  tin  injunction  will  not  be  allowed  to  a  Defendant,  where 
the  injunction  was  necessary  to  stay  his  proceedings  on  a  statute  foreclosure,  com- 
menced after  a  chancery  foreclosure  in  which  the  Defendant  was  made  a  parly  as 
prior  mortgagee,  although  the  Plaintiff's  bill  in  the  chancery  suit  was  subsequently 
dismissed  with  costs  to  Defendants. 

County  Judges  are  not  authorized  to  tax  costs  in  suits  and  proceedings  in  equity  over 
which  the  Supreme  Court  has  exclusive  jurisdiction. 

December  Special  Term,  1847.  Dutchess  county.  Motion  for  relaxation 
of  costs. — This  suit  was  commenced  in  the  Court  of  Chancery,  and  at  the 
last  special  term,  on  a  regular  hearing,  the  bill  was  dismissed  with  costs 
to  the  Defendants.  Adriance,  one  of  the  Defendants,  held  a  mortgage 
prior  to  that  of  Plaintiff,  which  he  commenced  foreclosing  by  advertise- 
ment, under  the  statute,  during  the  pendency  of  the  Chancery  suit.  The 
Plaintiff  applied  to  this  court  for  an  injunction  to  restrain  him  from  pro- 
ceeding on  his  statute  foreclosure,  which  was  granted.  3  Howard,  65. 
On  the  taxation  of  the  costs,  under  the  final  decree,  by  the  county  judge, 
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he  allowed  the  costs  of  Adriance  on  opposing  the  motion  for  an  injunction. 
From  this  taxation  the  Plaintiff  appealed. 

WM.  J.  STREET,  for  Pljf. 

E.  Q.  ELDRIDGE,  for  Deft.  Mriance. 

BARCULO,  Justice. — The  taxation  is  erroneous.  The  motion  for  an  in- 
junction became  necessary  by  reason  of  the  Defendants' irregular  proceed- 
ings. The  Plaintiff  was  successful  on  that  motion.  He  ought  not,  there- 
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fore,  to  be  compelled  to  pay  the  costs  which  the  Defendants  incurred  in 
endeavoring  to  sustain  those  proceedings. 

There  is  another  fatal  objection  to  the  taxation.  This  cause  was  pend- 
ing in  the  Court  of  Chancery  prior  to  July  last,  and  consequently  became 
transferred  to  this  court  by  the  new  constitution.  The  county  court, 
therefore,  had  no  jurisdiction  over  the  cause,  and  the  county  judge  no 
authority  to  tax  the  costs. 

I  concur  fully  with  those  of  my  brethren  who  hold  that  county  judges 
are  clothed  with  the  power  of  performing  certain  duties  of  a  justice  of 
this  court  at  chambers.  This  power  is  given  to  those  officers  by  the  new 
judiciary  act,  if  it  is  possible  for  legislative  enactment  to  do  so.  That 
act  gives  them  all  the  powers  possessed  by  the  former  judges  of  the  county 
courts  consistent  with  the  new  system.  Under  the  old  system,  those 
county  judges  who  were  of  the  degree  of  counsellor  at  law  in  the  Supreme 
Court  were  declared  to  be  Supreme  Court  commissioners,  and  authorized 
to  perform  all  the  duties  pertaining  to  that  office.  Those  duties  include 
that  of  taxing  costs  in  suits  at  law,  which  the  county  judge,  therefore, 
has  now  the  power  to  do ;  but  neither  the  old  judges  of  county  courts, 
nor  Supreme  Court  commissioners  were  ever  authorized  to  tax  costs  in 
Chancery.  Hence  it  follows  that  county  judges  are  not  now  authorized  to 
tax  costs  in  suits  and  proceedings  in  equity  over  which  this  court  has  ex- 
clusive jurisdiction. 

\Vhelher  those  officers  have  power  to  tax  costs  in  those  equity  suits 
and  proceedings  over  which  the  Legislature  has  attempted  to  give  the 
county  courts  jurisdiction,  by  the  31st  section,  is  a  question  not  now 
necessary  to  be  decided. 

In  this  case  the  bill  of  costs  must  be  retaxed,  and  the  items  in  relation 
to  t)>e  motion  aforesaid  stricken  out. 


Special  Term  Reports.  173 

JOHN  L.  CARRIER  vs.  HENRY  A.  DELLAY. 

A  declaration  may  be  amended  by  changing  the  form  of  action  from  trespass  to  trover, 
after  trial  and  verdict  and  decision  on  a  motion  for  a  new  trial,  upon  payment  of 
all  the  Defendant's  costs,  where  the  objection  was  made  by  Defendant  the  first  op- 
portunity. 

i 

This  was  an  action  of  trespass.  The  declaration  was  served  May  9th, 
1842.  The  cause  was  tried  at  the  August  circuit  in  Chenango  county, 
1844.  One  of  the  grounds  upon  which  it  was  defended,  was,  that 
trespass  would  not  lie,  the  possession  of  the  property  in  question  being  in 
one  Harris,  under  a  lease  from  the  Plaintiff,  and  the  Defendant  moved 
for  a  non-suit  upon  that  ground ;  the  Plaintiff  claimed  the  declaration  to 
be  substantially  in  trover,  and  succeeded  at  the  circuit. 

The  Defendant  relying  upon  this  ground  made  a  case  and  moved  for  a 
new  trial.  The  cause  was  argued,  and  anew  trial  granted  at  the  Oct. 
term  1846.  The  court  decided  that  the  declaration  was  in  trespass  and 
not  trover.  The  Plaintiff  now  asks  leave  to  amend  his  declaration  so  as 
to  change  the  form  of  the  action  to  trover  instead  of  trespass. 

H.  BENNETT,  for  Plaintiff. 

R.  0.  REYNOLDs,ybr  Defendant. 

MASON,  Justice. — It  is  certainly  to  be  regretted  that  the  Plaintiff  should 
be  deprived  of  his  verdict  in  this  cause  on  the  merits  of  the  controversy  in 
this  suit,  by  a  mistake  in  the  form  of  his  action.  But  it  is  quite  clear  that 
any  relief  that  we  can  give  him  on  this  motion  will  be  of  but  little  use  to 
him,  unless  we  depart  from  the  well  settled  rules  upon  which  this  court 
has  heretofore  allowed  amendments.  I  have  examined  the  list  of  nume- 
rous cases  cited  upon  the  argument  of  this  motion,  and  have  bestowed 
some  care  in  the  examination  of  this  case,  and  I  can  find  no  case  where 
the  court  has  allowed  the  Plaintiff  to  amend  his  declaration  so  as  to  change 
the  entire  form  of  action,  short  of  imposing  the  terms  of  paying  all  of  the 
Defendant's  costs,  with  the  single  exception  of  the  case  reported  in  1 
Howard's  Pr.  R.,  page  82.  In  that  case,  the  Plaintiff  was  allowed  to 
amend,  on  the  payment  of  the  costs  of  opposing  the  motion  only ;  but 
that  was  decided  upon  the  ground  that  the  Defendant  did  not  take  his 
objection  to  the  declaration  or  the  form  of  the  action,  until  after  a  long 
litigation,  but  it  is  otherwise  where  the  Defendant  makes  his  objection  at 
the  first  opportunity  as  in  this  case.  I  can  see  no  reason  for  distinguishing 
this,  from  the  case  of  Downer  vs.  Thompson,  6  Hill,  377,  and  the  reasons 
of  the  late  chief  justice  Bronson  as  contained  in  the  opinion  in  that  case, 
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apply  with  full  force  to  the  present.  The  amendment  in  this  case  is  al- 
lowed upon  the  Plaintiff  paying  all  the  Defendant's  costs,  including  the 
costs  of  the  motion  for  a  new  trial,  and  ten  dollars,  costs  of  opposing  this 
motion ;  to  be  paid  in  twenty  days  after  service  of  a  copy  of  this  rule ; 
and  on  the  Plaintiff's  relinquishing  his  contingent  right  to  the  costs 
already  made  subsequent  to  the  narr,  in  case  the  Plaintiff  finally  succeeds, 
if  the  costs  are  not  paid  within  the  time  above  stated  then  the  motion  is 
denied  with  ten  dollars  costs  to  the  Defendant. 


THE  PEOPLE  ex.  rel.  A.  B.  vs.  THE  JUDGES  OF  YATES  COMMON  PLEAS. 

A  suit  in  trespass  commenced  before  a  justice  of  the  peace,  and  a  plea  of  title  inter- 
posed, &.C.,  and  the  Plaintiff  commencing  another  in  the  Common  Pleas  for  the 
same  trespass,  the  latter  suit,  by  the  constitution  and  judiciary  act,  is  transferred  to 
the  Supreme  Court.  A  demurrer  to  a  return  to  an  alternative  mandamus  against  the 
judges  of  the  Common  Pleas  affecting  such  a  suit,  cannot  be  argued  as  a  calendar 
cause  in  the  Supreme  Court.  If  the  relator  is  entitled  to  relief,  it  must  be  by  motion. 

Held,  that  it  was  doubtful,  even  if  the  suit  was  one  which  remained  in  the  County 
Court,  whether  the  writ  of  mandamus  could  be  further  prosecuted. 

Ontario  General  Term,  September,  1847.  Before  Justices  MAYNARD, 
SELDEN,  and  SILL. — This  was  a  demurrer  to  a  return  to  a  writ  of  alterna- 
tive mandamus  directing  the  judges  of  Yates  Common  Pleas  to  revoke  an 
order  setting  aside  a  demurrer  to  a  plea  of  a  Defendant  in  a  suit  wherein 
the  relator  was  Plaintiff. 

PROSSEK,  of  counsel  for  the  relator,  commenced  the  argument.  The 
court  stopping  the  counsel  asked,  if  the  suit  in  the  Common  Pleas  was, 
by  the  constitution  and  judiciary  act,  transferred  to  this  court. 

The  counsel  slated  that  the  suit  was  an  action  of  trespass,  first  com- 
menced before  a  justice  of  the  peace,  where  the  Defendant  interposed  a 
plea  of  title  and  executed  a  bond,  &c.  The  relator  then  commenced  a 
suit  in  the  Common  Pleas  for  the  same  trespass. 

By  the  Court. — We  are  of  opinion  that  the  suit  is  now  in  this  court, 
and  that  the  relator,  if  entitled  to  relief,  must  apply  here  by  motion. 
The  court  intimated  a  doubt,  even  if  the  suit  was  one  which  remained  in 
the  county  court,  whether  the  writ  of  mandamus  could  be  further  prose- 
cuted— and  refused  further  to  hear  the  argument,  and  struck  the  cause 
from  the  calendar. 
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JAMES  O'MALEY  vs.  JOHN  REES. 

By  the  terms  "  suits  or  proceedings  originally  commenced  and  then  pending  in  any 
Court  of  Common  Pleas,"  in  the  14  Art.  §  5,  of  the  Constitution,  held,  that  it  is  in- 
tended to  transfer  to  the  Supreme  Court,  all  suils  originally  commenced  in  the  old 
Courts  of  Common  Pleas,  whether  the  same  has  proceeded  to  final  judgment  or  not, 
proviJed,  any  further  judicial  action  is  to  be  had  thereon,  such  for  instance,  as  a 
motion  for  a  new  trial  upon  a  case,  or  motion  to  set  aside  a  report  of  referees,  to- 
amend  the  record,  to  set  aside  the  judgment  for  irregularity,  or  for  a  special  report 
of  referee  to  be  made  up  and  incorporated  in  the  record. 

On  a  motion  in  the  Supreme  Court,  upon  such  a  judgment  for  an  order  requiring  a 
special  report  of  a  referee  to  be  made,  &c  ,  or  that  a  mandamus  issue,  held,  that  the 
affidavits  for  the  motion  should  be  entitled,  and  that  it  is  not  a  case  for  a  mandamus. 

September  Special  Term,  1847.  Monroe  County.  Motion  for  a  rule 
requiring  a  special  report  of  the  referee  to  be  made,  under  the  direction 
of  the  Hon.  P.  G.  Buchan,  of  the  facts  proved  before  him,  and  for  leave 
to  incorporate  the  same  in  the  judgment  record,  or  that  an  alternative 
mandamus  issue  to  said  P.  G.  Buchan,  requiring  him  to  make  such  report. 

The  affidavit  upon  which  the  motion  is  founded,  is  not  entitled.  It 
shows  that  on  the  9th  of  Nov.,  1846,  the  suit  was  commenced  in  the  Court 
of  Common  Pleas  of  Monroe  county,  by  filing  and  serving  a  declaration, 
to  which  the  Defendant  pleaded  the  general  issue:  That  at  the  December 
terra  of  said  court,  the  cause  was  referred  by  the  court,  with  the  consent 
of  parties,  to  P.  G.  Buchan,  then  first  judge  of  said  court,  as  sole  referee : 
That  on  the  18th  of  January,  1S47,  the  cause  WHS  brought  to  a  hearing 
before  the  referee,  who  reported  generally  in  favor  of  the  Defendant, 
without  stating  any  point  or  question  that  had  been  decided  by  him.  It  ap- 
pears that  the  referee  was  of  the  opinion  that  the  facts  were  sufficiently 
proved  to  entitle  the  Plaintiff  to  a  report  in  his  favor,  although  there  was 
some  conflicting  evidence  upon  the  facts,  but  reported  in  favor  of  the 
Defendant  on  the  ground  of  the  insufficiency  of  the  declaration.  The 
Plaintiff's  attorney  made  a  case,  setting  forth  all  the  evidence,  upon  which 
he  moved  at  the  last  March  term  of  said  court,  to  set  aside  the  report : 
That  on  the  argument  of  the  motion  for  a  new  trial,  the  testimony  was 
not  read  or  reviewed,  but  the  facts  were  assumed  to  be  proved,  and  only 
the  question  of  law  was  argued.  At  the  last  June  term,  the  said  court 
denied  the  motion,  and  decided  the  motion  to  set  aside  the  report.  The 
Plaintiff's  attorney  at  the  same  term  moved  the  court  on  affidavit  and 
notice  for  a  rule  requiring  the  referee  to  make  a  special  report  of  the  facts 
proved  before  him,  and  that  the  Defendant's  attorney  incorporate  the  same 
in  the  record,  or  that  the  Plaintiff's  attorney  have  leave  to  do  so.  The 
court  denied  the  motion,  on  the  ground  that  the  practice  requiring  a  special 
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report  had  been  abolished.  The  affidavit  also  states  that  said  P.  G» 
Buchan  is  now  judge  of  the  county  courts  of  said  county,  and  that  the 
Defendant  perfected  and  docketed  judgment  in  the  cause  on  the  28th  of 
June  last,  and  that  the  Defendant  intends  to  brin^  a  writ  of  error  to  re- 

*  O 

view  the  judgment  of  the  Court  of  Common  Pleas. 

The  counsel  for  O'Maley  now  moves  for  a  rule  requiring  the  referee  to 
make  a  special  report  of  the  facts,  or  that  an  alternative  mandamus  issue 
to  the  referee,  commanding  him  to  make  such  a  report,  &c. 

S.  S.  BOWNE,  for  the  Defendant,  raised  a  preliminary  objection  to  the 
affidavit  on  which  the  motion  was  founded,  that  it  was  not  entitled.  The 
court  received  the  affidavit  subject  to  the  objection. 

The  counsel  also  objected  that  the  cause  was  not  in  this  court,  and 
cited  Art.  14,  Sec.  5  of  the  Constitution,  and  Sec.  55  of  the  Judiciary  Act, 
He  also  contended  that  this  was  not  a  proper  case  for  a  mandamus. 

WELLES,  Justice. — In  order  to  determine  the  preliminary  objection  to 
the  affidavit,  it  is  necessary  to  decide  whether  the  cause  is  pending  in  this- 
court.  If  it  is,  then  the  affidavit  is  irregular,  in  consequence  of  not  being 
entitled.  2  Cowen's  Rep.,  500 ;  Gra.  Pr.,  2d  ed.t  160,  677-8. 

By  the  new  Constitution,  Jirt.  14,  Sec.  5,  it  is  provided,  amongst  other 
things,  that  "  On  the  first  Monday  of  July,  1847,  jurisdiction  of  all  suite 
and  proceedings  then  pending  in  the  present  Supreme  Court  and  Court  of 
Chancery,  and  all  suits  or  proceedings  originally  commenced  and  then 
pending  in  any  Court  of  Common  Pleas,  (except  in  the  city  and  county  of 
New  York,)  shall  become  vested  in  the  Supreme  Court  hereby  established. 
Proceedings  pending  in  the  Court  of  Common  Pleas,  and  in  suits  originally 
commenced  in  Justices'  Courts,  shall  be  transferred  to  the  County  Courts, 
provided  for  in  this  Constitution,  in  such  manner  and  form  and  under  such 
regulation  as  shall  be  provided  for  by  law." 

Is  this  a  suit  or  proceeding  originally  commenced  or  pending  in  the 
Court  of  Common  Pleas  on  the  first  Monday  in  July,  1847,  within  the 
meaning  of  the  above  recited  section  of  the  Constitution?  If  it  is,  then  by 
power  of  thai  section,  and  without  the  aid,  and  notwithstanding  any  action 
of  the  Legislature,  it  was  on  that  day  transferred  into  this  court.  It  is 
argued  that  a  final  judgment  had  been  entered  and  perfected,  and  it  was 
rot  then  "  pending"  in  the  sense  of  the  Constitution.  It  is  also  urged 
that  the  55th  section  of  the  Judiciary  Act,  which  directs  that  executions 
may  be  issued  out  of  the  new  county  courts,  to  collect  any  ju  lt_ment  in 
Court  of  Common  Pleas  in  the  same  county,  is  a  legislative  construction 
of  the  Constitution  in  this  respect,  and  shows  that  where  final  judgment 
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has  been  perfected  in  the  said  Court  of  Common  Pleas,  the  suit  or  judg- 
ment is  transferred  into  the  County  Court. 

With  respect  to  the  position  that  it  is  not  a  suit  or  proceeding  which 
was  originally  commenced,  and  on  the  first  Monday  in  July,  1847,  pend- 
ing in  the  Common  Pleas,  I  think  it  is  too  rigid  a  construction  of  the  Con- 
stitution, and  one  never  intended  by  its  framers. 

If  this  does  not  come  within  the  class  of  cases  transferred  into  this 
court  by  the  Constitution,  I  think  there  is  no  court  in  existence  having 
any  control  over  it.  The  Court  of  Common  Pleas  does  not  exist,  and  it 
is  not  transferred  into  the  new  County  Court.  That  part  of  the  section  of 
the  constitution  describing  the  business  to  be  transferred  from  the  Courts 
of  Common  Pleas  into  the  new  County  Courts  is  in  these  words  :  •"  Pro- 
ceedings pending  in  Courts  of  Common  Pleas  and  in  suits  originally  com- 
menced in  Justice  Courts.  It  is  observable  that  the  provision  just  alluded 
to  uses  the  words  proceedings  pending,  4*c.,  and  declares  {hat  they  shall  be 
transferred,  &c.,  in  such  manner,  <Src.,  and  under  such  regulations  as  shall 
be  provided  by  law.  The  section  had  just  before  absolutely  transferred 
into  this  court  all  suits  and  proceedings  originally  commenced  and  pending 
in  the  Courts  of  Common  Pleas.  I  conclude,  therefore,  that  the  matters 
to  be  transferred  in  such  manner  as  should  be  provided  by  law  into  the 
Courts  of  Common  Pleas,  were  proceedings  such  as  petitions  for  the  dis- 
charge of  imprisoned  debtors,  applications  for  relief  of  sureties  in  criminal 
cases,  petitions  for  the  discharge  of  debtors  under  the  two-third  act,  and  a 
variety  of  other  statutory  proceedings,  forming  an  important  class  of 
business,  and  one  in  the  Courts  of  Common  Pleas,  which  were  never  de- 
nominated suits — together  with  proceedings  in  suits  originally  commenced 
in  Justices  Courts,  I  do  not  regard  the  criticism  on  the  word  pending  in 
the  fore  part  of  the  section  cited,  as  being  just  or  fair,  or  as  calculated  to 
elucidate  the  meaning  of  the  instrument.  If  it  should  prevail,  it  would 
leave  a  large  class  of  important  business  of  the  courts  unprovided  for. 

If  there  is  no  further  question  to  be  determined  in  relation  to  the  judg- 
ment perfected  in  the  old  Court  of  Common  Pleas,  then  it  would  not  be 
necessary  to  transfer  the  case  into  any  court.  No  further  judicial  action 
in  such  case  is  to  be  had,  and  all  that  remains  to  be  done  is  to  issue  exe- 
cution, and  the  legislature  has  provided  for  that  in  the  55th  section  of  the 
judiciary  act.  That  section  authorizes  the  issuing  of  executions  out  of  the 
County  Court  to  collect  such  judgments.  This,  however,  is  a  mere  min- 
isterial act.  The  judgment  no  more  becomes  the  judgment  of  the  new 
County  Court,  than  the  judgment  of  a  justice  of  the  peace,  where  a 
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transcript  had  been  filed  with  the  county  clerk  became  a  judgment  of 
the  old  Court  of  Common  Pleas. 

The  views  above  expressed,  render  it  unnecessary  to  consider  the 
argument  of  judicial  construction.  That  argument,  I  think,  has  been 
already  met  and  answered,  for  if  I  am  not  mistaken,  the  legislature  did 
not  intend  by  the  55th  section  of  the  act  to  give  to  Ihe  new  Counly  Courts 
any  judicial  power  in  relation  to  a  judgment  in  a  suit  originally  commenced 
in  the  old  Court  of  Common  Pleas. 

The  conclusion  to  which  1  have  arrived  is  lluit,  by  the  terms,  "  suits 
and  proceedings  originally  commenced  and  then  pending  in  any  Couit  of 
Common  Pleas,"  in  the  constitution,  is  intended,  all  suits  originally  com- 
menced in  the  old  couits  of  Common  Pleas,  whether  the  same  has  pro- 
ceeded to  final  judgment  or  not,  provided  any  fuither  judicial  action  is  to 
be  had  thereon,  such  for  instance  as  a  motion  for  a  new  trial  upon  a  case, 
or  motion  to  set  aside  a  report  of  referees,  to  amend  the  record,  to  sit  aside 
the  judgment  for  irregularity,  or  the  kind  of  relief  asked  for  on  this  motion. 

If  I  am  right  in  this  conclusion,  it  follows  that  the  suit  is  in  ihis  court, 
and  that  the  affidavit  should  have  been  entitled — and  it  is  perfectly  clear 
that  this  is  not  a  case  for  a  mandamus. 

The  motion  is  denied  without  prejudice  and  without  costs. 


IN  EQUITY. 
SAMUEL  SLOCUM  and  ROBERT  S.  SLOCUM  vs.  GEORGE  W.  GLASS  et  al, 

A  purchaser  of  property  at  a  master's  sale  under  a  decree  of  foreclosure,  who  by  mis- 
representation and  deception  induced  the  mortgagor,  previous  to  the  sale,  to  leave 
the  matter  in  the  purchaser's  hands  to  attend  to,  with  a  request  from  the  mortgagor 
that  he  would  pay  the  master's  fees  (which  was  all  there  was  due  on  the  decree, 
the  mortgagor  having  settled  all  but  such  fees)  and  stop  Hie  sale,  or  at  Jcast  get  the 
sale  adjourned  for  him—if  such  fees  were  not  paid,  and  the  purchaser  attended  the 
sale,  and  appeared  to  represent  the  interest  of  the  mortgagor,  made  no  cfTer  to  jmy 
the  master's  fees  or  to  get  the  sale  adjourned,  but  gave  the  master  to  understand 
that  the  sale  would  take  place  at  the  hour,  which  it  accordingly  did— and  the  pur- 
chaser bid  off  the  premises  for  a  nominal  sum,  comparatively— field,  that  such  sale 
be  set  aside,  and  that  Ihe  purchaycr  pay  all  the  costs  thereof,  and  the  costs  of  the 
motion  to  gel  rid  of  it,  to  be  taxed. 

September  Special  Term,  1847.     Rcnsselaer  county.    A  motion  was 
made  by  the  Defendant  Glass,  to  set  aside  a  master's  sale  made,  under  a 
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decree  cf  foreclosure  in  this  cause,  on  the  13th  of  July  last.  The  mort- 
gage, upon  which  the  decree  of  foreclosure  was  made,  was  executed  by 
Glass  to  one  Ross,  and  by  him  assigned  to  the  Plaintiffs.  It  was  dated 
July  24,  1844,  and  executed  to  secure  the  sum  of  §800,  payable  in  three 
annual  instalments  with  interest.  The  first  instalment  was  paid.  The 
bill  was  filed  after  the  second  instalment  became  due. 

On  the  4th  of  June  last  John  W.  Bates  became  the  assignee  of  the  de 
cree,  and  on  the  3d  of  July  following  Glass  gave  Bates  a  draft  upon  a 
mercantile  firm  in  New  York,  payable  on  the  10th  day  of  the  same  month, 
for  the  whole  amount  due  upon  the  decree,  including  all  costs,  except  the 
master's  fees  upon  the  proceedings  under  the  decree  for  a  sale.  Glass 
was  in  New  York  when  the  draft  became  due,  and  knew  of  its  payment. 
On  the  12th  of  July  Glass  went  to  Troy,  where  the  master  who  had  ad- 
vertised the  sale  resided,  for  the  purpose  of  paying  his  fees.  He  found 
the  master  at  his  house  and  informed  him  he  had  come  to  settle  his  fees. 
The  master  told  him  the  bill  was  at  his  office,  that  he  could  not  then  go 
there,  but  he  expected  his  son  to  return  soon,  and  when  he  came  he  would 
have  him  call  on  Glass  with  the  bill,  at  his  lodgings  in  Troy.  Glass 
waited  until  late  that  evening,  expecting  the  bill  of  fees  to  be  sent,  and 
being  obliged  to  return  home,  some  twenty  miles  from  Troy,  early  next 
morning,  he  called  on  Daniel  Wight,  a  merchant  of  Troy,  with  whom  he 
had  extensive  dealings,  and  stated  to  him  the  circumstances  in  relation  to 
the  proceedings  under  the  decree.  The  statements  of  Glass  and  Wight, 
as  to  what  was  said  at  the  interview  between  them,  were  in  some  respects 
contradictory.  Glass  stated  that,  he  told  Wight  that,  he  wanted  to  leave 
money  with  him  to  pay  the  master's  fees;  that  he  wanted  him  to  see  the 
master  before  ten  o'clock  the  next  morning,  and  pay  the  fees  and  stop 
the  sale,  and  that  he  thought  he  had  better  leave  with  him  $25  for  that 
purpose;  that  Wight  told  him  he  need  not  leave  any  money,  that  he 
thought  the  fees  could  not  be  more  than  $10;  that  he  would  attend  to 
the  business  in  the  morning  and  pay  the  fees  whatever  they  were,  and  that 
Glass  might  hand  him  the  amount  when  he  was  next  at  Troy.  Wight 
denied  that  he  agreed  to  see  the  master  in  the  morning  and  pay  him  his 
fees  and  stop  the  sale  or  any  thing  to  that  effect,  or  that  Glass  told  him 
he  thought  he  had  better  leave  with  him  $25  to  pay  the  fees.  He  ad- 
mitted the  amount  of  the  fees  was  the  subject  of  conversation,  and  they 
both  thought  it  could  not  exceed  $10;  but  he  said  he  only  undertook,  on 
that  occasion,  to  attend  the  sale  in  the  morning,  and,  in  case  it  could  be 
adjourned,  to  pay  the  amount  of  the  master's  fees  for  the  adjournment 
of  sale. 
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Early  the  next  morning,  Glass  left  for  home,  and  when  he  was  about 
a  mile  from  Troy  he  was  overtaken  by  the  son  of  the  master  with  the  bill 
of  fees,  he  having  called  at  his  lodgings  and  found  he  had  just  left  for 
home,  had  followed  him.  Glass  told  him  he  had  made  arrangements 
with  Wight  to  settle  the  bill,  and  thereupon  he  returned  to  Troy  and 
called  at  Wight's  store  expecting  to  receive  payment  of  the  bill,  but 
Wight  was  absent.  The  sale  being  advertised  to  take  place  at  ten  o'- 
clock that  morning,  the  master  and  his  son  attended  at  the  place  appoint- 
ed, and  a  few  minutes  after  Wight  came  there,  and  upon  being  asked  by 
the  master  whether  the  sale  was  to  go  on,  he  replied,  that  he  supposed  it 
was.  He  said  nothing  about  paying  the  master's  fees  and  did  not  ask 
for  a  postponement  of  the  sale.  The  master  then  put  up  the  property  for 
sale  in  three  parcels  and  the  whole  was  bid  in  by  Wight  for  the  aggregate 
sum  of  $139,  and  the  master  had  since,  executed  and  delivered  to  him  a 
deed  pursuant  to  the  sale. 

The  property  was  worth  from  two  to  three  thousand  dollars.  Bates, 
the  owner  of  the  decree,  swore  that,  on  the  10th  of  July  he  told  the  mas- 
ter that  Glass  had  given  a  draft  for  the  debt  and  costs,  which  would  un- 
doubtedly be  paid  that  day,  and  that  there  need  be  no  sale;  and  that  not 
suspecting  that  a  sale  would  possibly  take  place  under  the  circumstances, 
he  paid  no  further  attention  to  the  business.  A  few  days  after  the  sale 
Glass,  having  learned  of  the  sale  and  the  purchase  by  Wight,  called  on 
him  and  offered  to  pay  him  the  amount  he  had  advanced,  and  requested 
him  to  give  up  the  sale.  Wight  told  him,  he  thought  it  would  be  for  his 
interest,  that  he  should  hold  the  title  until  they  had  a  settlement.  After- 
wards Glass,  with  his  counsel,  again  called  on  Wight  and  tendered  the 
amount  of  his  bids  with  interest,  and  requested  him  to  consent  that  the 
sale  be  opened,  or  to  convey  the  premises  to  Glass.  He  refused  and  said 
he  should  do  nothing  about  the  business.  He  also  pretended  that  he  had 
sold  the  property,  and  given  his  bond  for  a  deed,  but  refused  to  tell  to 
whom  he  had  made  the  sale. 

It  was  shown  upon  the  motion,  that  there  was  a  large  unsettled  account 
between  Glass  and  Wight,  upon  which  Glass  was  largely  indebted,  and 
that  Wight  held  against  Glass  a  judgment  for  $-5000,  which  Glass  had 
confessed  several  years  previous  as  security  for  such  indebtedness. 

J.  D.  WILLARD,  for  Glass. 
J.  S.  OLIN,  for  Wight. 

HARRIS,  Justice. — It  is  unnecessary  to  examine  the  objections  taken  to 
the  regularity  of  the  proceedings  previous  to  the  sale.  Though  those 
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proceedings  may  have  been  perfectly  regular,  it  is  impossible  to  sustain 
this  sale  upon  any  principle  which  a  court  of  equity  has  ever  applied  in 
similar  cases.  If  we  look  to  the  price  for  which  the  property  was  sold, 
it  is  so  ^considerable,  compared  with  its  acknowledged  value,  that  a 
common  sense  of  justice  would  exclaim  against  allowing  the  purchaser  to 
take  advantage  of  such  sale.  If  we  look  to  its  effect  upon  the  mortgagor 
and  those  who,  as  creditors,  must  share  in  his  losses,  sound  policy  seems 
to  demand  that  they  should  be  protected  against  so  needless  a  sacrifice. 
If  we  regard  the  interest  of  him  who  stands  in  the  place  of  the  mortgagee, 
we  see  that  by  sustaining  this  sale,  he  is,  without  any  apparent  fault  or 
negligence  on  his  part,  to  be  deprived  of  all  security  for  the  remaining 
instalment  upon  his  mortgage.  If  we  regard  the  circumstances  of  the 
case,  we  do  not  find  that  gross  negligence,  nor  that  absolute  inability  to 
prevent  a  sale,  on  the  part  of  the  mortgagor,  which,  in  some  cases  of 
extreme  hardship,  have  rendered  it  impossible  to  grant  relief  upon  any 
recognized  principle  of  equity.  So  far  from  being  chargeable  with  negli- 
gence, we  find  the  mortgagor  exercising  great  vigilance  in  his  efforts  to 
prevent  the  sale  Arid  so  far  from  his  being  unable  to  pi-event  it,  he  is 
found  paying,  several  days  before  the  time  appointed  for  the  sale,  the 
whole  amount  due  for  debt  and  costs,  only  omitting  the  master's  fees, 
because  the  amount  was  not  ascertained.  And  then,  as  though  he  would 
leave  nothing  undone  to  guard  against  the  possibility  of  a  sale,  we  find 
the  mortgagor  going  the  day  before  the  sale  was  to  take  place  twenty  or 
thirty  miles  to  Troy  and  seeking  the  master  for  the  sole  purpose  of  paying 
his  fees,  and  then,  when  lie  finds  himself  unable  to  ascertain  the  amount 
of  those  fees  so  that  he  can  pay  them  before  he  is  obliged  to  return  home, 
we  find  him  seeking  one  whom  he,  at  least,  regarded  as  his  friend,  and 
with  whom,  as  it  appears,  he  had  long  had  extensive  business  transactions, 
and  disclosing  to  him  the  object  of  his  journey  to  Troy.  Whatever  was 
said  at  that  interview,  it  cannot  be  doubted  that  Glass  left  Wight  with 
entire  confidence  that  he  would  take  care  of  his  interests,  and  that  a  sale 
of  his  property  would  be  prevented.  If  indeed,  Wight  did  not  undertake 
with  Glass  to  pay  the  master's  fees  and  stop  the  sale,  he  at  least  made 
such  statements  as  had  the  effect  to  mislead  Glass  and  induce  him  to  leave 
Wight,  and  subsequently  to  leave  Troy  with  a  full  reliance  that  the  object 
of  his  visit  had  been  effectually  accomplished,  and  that  in  no  event  would 
a  sale  take  place.  The  whole  conduct  of  Glass  forbids  the  conclusion 
that  he  would  have  left  while  he  supposed  there  was  a  possibility  of  a 
sale  of  his  property. 

And  yet  the  sale  did  take  place.     How  was  it  brought  about  and  by 
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whose  procurement  ?     Bates  the  owner  of  the  decree  has  sworn  that  he 
did  not  dream  that  by  possibility  the  sale  could  take  place.     Glass  had 
gone  home  secure  in  the  belief  that  he  had  done  all  that  was  necessary  to 
arrest  all  further  proceedings.     And  yet  the  property  was  sold,  and  the 
friend  to  whom  Glass  had  applied  to  assist  him  in  preventing  the  sale, 
and  who  himself  admits  that  he  did  undertake  with  Glass  that  in  case  the 
sale  could  be  adjourned  he  would  pay  the  fees  of  adjournment,  is  the  only 
person  instiumental   in  procuring  the  sale  to  take  place,  and  then,  for  a 
mere  nominal  price,  becomes  the  purchaser  of  the  whole  property.     He 
attended   the  sale,   as  we  have  the  right  to  infer,  in  consequence  of  the 
understanding   between  him  and  Glass.     It  is  evident,  from  the  course 
pursued   by  the  master,  that  he  regarded  Wight  as  representing  the  in- 
terests of  Glass.     When  enquired  of  by  the  master,  what  was  to  be  done 
in  relation  to  the  sale,  instead  of  applying  for  an  adjournment,  as  even 
according  to  his  own  account  of  the  understanding  between  him  and 
Glass,  good  faith  required  him  to  do,  we  find  him  making  such  a  reply  to 
the  master  as  evidently  induced  him  to  believe  that,  since  Glass  had  called 
on  him  the  evening  before  to  settle  the  fees,  he  had  changed  his  purpose, 
and  had  sent  his  friend  to  attend  the  sale  for  the  purpose  of  becoming  the 
purchaser  of  the  property.     Had  WTight  come  to  the  sale  an  utter  stranger 
to  the  parlies — had  he  purchased  the  property  as  a  mere  adventurer,  even 
then,  this  would  be  a  case  for  relief  according  to  every  rule  of  equity 
which  has  ever  been  applied  to  cases  of  this  description.     In  such  a  case, 
however,  relief  would  only  be  granted  upon  condition  of  indemnity  to  the 
purchaser.     But  in  this  case,  so  far  from  providing  indemnity  for  the  pur- 
chaser in  setting  aside  the  sale,  I  think  it  a  proper  case  to  charge  upon 
the  purchaser  the  expenses  of  the  sale  and  the  costs  to  which  he  has  un- 
conscientiously  subjected  the  mortgagor  in  getting  rid  of  the  sale.     The 
title  was  unfairly  acquired  by  him,  arid  when  applied  to  and  requested  to 
relinquish  what  in  good  conscience  he  had  no  right  to,  he  unjustly  refuses 
and  endeavors  to  throw  obstacles  in  the  way  of  the  mortgagor's  obtaining 
the  property  by  a  false  pretence  of  having  sold  it.     If  he  did  not  intention- 
ally deceive  Glass,  he  must,  at  least,  have  been  aware  that  Glass  had 
been  misled  by  what  had  passed  between  them,  and  under  such  circum- 
stances, common  fairness  should  have  dictated  to  him  that  he  had  no  right 
to  make  a  profit  or  derive  any  personal  advantage  against  Glass  out  of 
the  transaction. 

An  order  must  be  entered  setting  aside  the  sale  of  the  13th  of  July, 
and  directing  that  the  purchaser,  Daniel  Wight,  pay  the  costs  of  the  sale 
and  subsequent  proceedings,  and  also  the  costs  of  this  motion  to  be  taxed. 
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SETH  H.  TERRY  vs.  ROBERT  R.  HUNTER. 

The  Supreme  Court  will  not,  at  general  term,  entertain  a  motion  to  vai  ate  an  order  of 
reference  made  by  a  justice  of  this  court  at  the  circuit,  the  justice  holding  at  the 
same  a  special  term. 

Albany  General  Term,  January,  1848.  At  the  last  Rensselaer  circuit, 
held  by  Mr.  Justice  Watson,  an  order  was  made,  on  motion  of  the  Plain- 
tiff's counsel,  referring  this  cause,  for  hearing,  to  referees,  on  the  ground 
that  the  trial  required  the  examination  of  a  long  account.  On  that  mo- 
tion, affidavits  were  read  on  both  sides.  The  Defendant  now  moves  to 
vacate  the  order  for  reference  so  made  by  Justice  Watson,  claiming  that 
the  affidavits  did  not  show  a  proper  case  for  reference. 

M.  T:  REYNOLDS,  for  Deft. 
D.  GARDNER,  for  P/Jf. 

By  the  Court,  PARKER,  Justice. — The  authority  to  refer  causes  is  con- 
ferred on  all  courts  of  record  by  the  40th  sec.  2  R.  S.,  305. 

By  the  42d  sec.  2  R.  S.,  305,  a  judge  holding  the  circuit  may,  by  rule, 
order  a  cause  to  be  referred  with  the  like  effect  as  if  made  by  the  Supreme 
Court. 

Notwithstanding  the  power  to  refer  causes  was  thus  concurrently  given 
to  the  Supreme  and  Circuit  Courts,  the  late  Supreme  Court  entertained 
motions  to  vacate  rules  so  made  at  the  circuit.  Such  .was  the  case  in 
Thomas  vs.  Reuby,  6  Wendell,  503 ;  Levy  vs.  Brooklyn  Fire  Insurance 
Company,  25  Wend.,  687;  and  Van  Rensselaer  vs.  Jewett,  6  Hill,  373, 
where  the  right  to  review  was  questioned.  Bronson,  justice,  held,  citing 
these  cases  as  authority,  that  the  Supreme  Court  might  review  the  decision 
of  the  judges  at  the  circuit  and  revoke  the  order.  He  also  added,  "  we 
could  review  the  decision  if  it  had  been  made  by  ourselves."  It  was  no 
doubt  correct  for  that  court  to  hold  that  the  Supreme  Court  might  allow 
a  rehearing  of  a  decision  made  on  motion,  and  perhaps  their  control  over 
all  orders  made  by  inferior  officers  and  tribunals,  in  causes  pending  in  that 
court,  would  give,  them  the  right  to  vacate  an  order  of  reference  made  at 
the  circuit,  as  the  courts  were  then  constituted. 

But  the  relations  between  this  court  and  the  circuit  are  materially 
changed  by  the  new  organization  of  the  judiciary.  The  Circuit  Court  is 
now  held  by  a  justice  of  this  court,  holding  at  the  same  time  a  special 
term  for  the  hearing  of  motions.  And  the  decisions  made  in  all  motions 
before  him,  while  holding  such  special  term,  are  as  binding,  and  of  as 
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high  authority,  as  if  made  at  a  stated  special  term  or  even  at  a  general 
term. 

As  the  courts  are  now  organized,  a  justice  of  the  Supreme  Court,  when 
holding  a  circuit,  holds  also  a  court  of  record,  and  would  have  power  to 
refer  a  cause  under  the  fortieth  section,  independent  of  any  authority  con- 
ferred by  the  forty-second  section. 

There  is  nothing  before  us  to  show  whether  Mr.  Justice  Watson  acted 
as  holding  a  Circuit  Court,  or  a  special  term  of  the  Supreme  Court,  when 
he  made  the  order  in  question.  He  might  have  made  it  in  either  capacity, 
on  the  application  of  either  party,  or  without  such  application. 

If  the  order  was  made  while  holding  a  special  term,  most  certainly  this 
court  cannot  interfere.  Neither  a  general  nor  special  term  can  review, 
on  appeal,  a  decision  made  in  a  suit  at  law  at  a  previous  special  term. 

This  change  in  practice  seems  to  be  required,  for  the  purpose  of  giving 
full  effect  to  the  powers  of  the  courts,  as  now  organized. 

This  motion  must,  therefore,  be  denied,  but,  the  question  being  a  new 
one,  no  costs  are  awarded. 
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IN  EQUITY. 

DAVID  SCOUTON  vs.  JACOB  BENDER  and  JOHN  BENDER. 
FARNS  GROUSE  et.  al.  vs.  THE  SAME. 
DANIEL  GATES  vs.  THE  SAME. 
JOSHUA  V.  H.  CLARKE  vs.  THE  SAME. 

Where  creditors'  bills  \vcre  filed  in  several  causes  against  a  judgment  debtor  to  set 
aside  ns  fraudulent  an  assignment  made  by  the  debtor  of  all  his  real  and  personal 
estate,  and  to  compel  the  satisfaction  of  the  judgments  out  of  the  equitable  interests, 
&c.,  of  the  judgment  debtor ;  and  the  assignment  was  declared  fraudulent  and  void 
as  to  creditors,  and  was  decreed  to  be  set  aside,  with  directions  to  the  receiver  to 
convert  the  real  and  personal  estate  assigned  to  him,  into  money  for  the  purpose  of 
satisfying  the  complainants  :  Held,  on  a  motion  that  the  court  prescribe  a  rule  for 
the  distribution  of  the  funds  received,  as  proceeds  of  the  personal  and  real  estate 
in  the  hands  of  the  receiver,  there  being  insufficient  to  satisfy  the  whole—  that  the 
creditors  were  entitled  to  satisfaction  of  their  judgments  respectively,  out  of  the  funds 
derived  from  the  real  estate  in  the  order  of  priority  of  their  judgments ;  and  out  of  the 
personal  fund  in  the  order  in  which  the  bills  were  filed  and  the  equitable  liens  created. 

A  j-idgment  ere  :itor  havi  ig  a  prior  outstanding  judgir.ent  against  such  judgment  debtor 
and  who  is  not  made  party  to  any  of  the  creditors'  bills  filed,  and  is  not  a  party  to 
the  motion  for  distribution,  cannot  be  paid  out  of  the  fund  in  court.  The  sale  of  the 
real  estate  under  tie  decree  of  this  court  does  not  subvert  the  lien  of  his  judgment. 
The  general  scope  and  object  of  a  creditor's  bill  stated,  per  Gridley,  Justice. 

The  assignee  in  the  assignment  decreed  fraudulent,  having  advanced  money  on  an  out- 
standing mortgage  to  relieve  the  real  estate  conveyed  to  him  in  trust,  it  was  direct- 
ed that  he  be  reimbursed  such  amount  out  of  the  proceeds  of  the  land  in  the  hands 
of  the  receiver. 

The  party  who  obtained  the  first  judgment  having  filed  the  first  bill,  was  entitled  to  be 
first  paid,  having  the  oldest  lien  on  both  funds  ;  and  the  personal  fund  was  directed 
to  be  first  applied  to  such  lien. 

24 
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The  creditors  who  had  an  interest  to  have  this  lien  paid  out  of  the  real  instead  of  the 
personal  fund,  should  have  shown  superior  equity  to  the  other  creditors  who  had  aa 
interest  to  have  it  paid  oi.t  of  the  personal  fund,  in  order  to  change  the  destination 
of  such  fund,  under  the  general  rule  that  personal  property  should  be  first  applied 
to  the  payment  of  debts. 

Onondaga  General  Term. 

G.  F.  COMSTOCK,  for  Complainants,  Scouton  and  Gates. 
NOXON  &  VAN  SCHAACK,  for  Farns  Grouse  and  others. 
EDWARDS  &  SEDGWICK,  for  J.  V.  H.  Clarice. 
J.  G.  STOWER,  for  the  Receiver. 

By  the  Court,  GRIDLEY,  Justice. — Creditors'  bills  were  filed  in  each  of 
the  above  entitled  causes  to  set  aside  as  fraudulent  an  assignment  exe- 
cuted by  Jacob  to  John  Bender,  of  all  the  real  and  personal  estate  of  the 
former,  and  to  compel  the  satisfaction  of  the  judgments  on  which  the  bills 
were  respectively  filed,  out  of  the  equitable  interests,  &c.,  of  the  judgment 
debtor.  In  the  first  of  these  causes  the  assignment  was  declared  fraudu- 
lent and  void  as  to  creditors,  and  was  decreed  to  be  set  aside,  with  direc- 
tions to  the  receiver  to  convert  the  real  and  personal  property  assigned  to 
him  by  the  debtor,  into  money  for  the  purpose  of  satisfying  the  judgment 
of  the  complainant.  There  was  also  a  provision  in  the  decree  for  the  re- 
imbursement of  John  Bender  for  an  advance  made  by  him  on  an  outstand- 
ing mortgage  to  relieve  the  real  estate  conveyed  to  him  in  trust,  by  the 
assignment.  In  the  other  suits  (which  by  stipulations  were  made  to  abide 
the  decision  in  this)  similar  decrees  have  been  entered  by  consent.  The 
Receiver  has  paid  nearly  the  whole  of  the  Scouton  decree  out  of  funds  in 
his  hands,  derived  mainly  from  the  personal  estate.  It  does  not  appear  by 
the  papers  whether  he  in  fact  paid  out  any  part  of  the  avails  of  the  real 
estate.  He  had  in  his  hands  at  the  time  of  such  payment  $350,  receiv- 
ed by  him  as  overplus  money  on  a  mortgage  sale  of  a  part  of  the  lands 
assigned  to  him,  and  $1350,  realized  from  the  sale  of  the  personal  estate. 
He  has  since  sold  the  residue  of  the  real  estate  and  received  therefor  the 
sum  of  $1200.  The  bills  were  filed  in  the  order  in  which  the  suits  are 
entered  and  entitled  upon  the  affidavits  used  upon  the  motion,  but  the 
judgments  did  not  become  liens  on  the  real  estate  of  the  debtor  in  the 
same  order  in  which  the  bills  were  filed.  It  is  also  made  to  appear  that 
one  Bloss  recovered  a  judgment  against  the  common  debtor  prior  in  date 
to  any  other  judgment  mentioned  in  the  papers,  upon  which  no  sale  has 
taken  place,  nor  any  bill  been  filed.  Upon  this  state  of  facts  we  are  call- 
ed upon  to  prescribe  a  rule  for  the  distribution  of  the  fund  in  the  hands  of 
the  Receiver,  the  amount  being  insufficient  to  satisfy  all  of  the  claimants. 
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First.  As  to  the  outstanding  judgment  of  Bloss.  We  cannot  direct  this 
julgment  to  be  paid  out  of  the  fund  in  court  for  several  reasons.  He  is 
not  a  party  to  this  motion,  and  it  is  possible  that  his  judgment  has  been 
paid  in  whole  or  in  part,  or  has  been  otherwise  secured.  Again,  he  was 
not  made  a  party  to  any  of  the  creditors'  bills  which  have  been  filed 
against  the  judgment  debtor,  and  therefore,  the  sale  of  the  real  estate  un- 
der the  decree  of  this  court,  has  not  subverted  the  lien  of  his  judgment,  nor 
in  any  manner  affected  his  rights  under  it.  It  is  not  within  the  scope  and 
object  of  a  creditor's  bill,  properly  so  called,  to  direct  a  sale  of  the  real 
estate  of  a  judgment  debtor.  Its  object  is  to  compel  the  "  discovery  of  any 
property  or  thing  in  action  belonging  to  the  Defendant  and  to  prevent  the 
transfer  of  such  property;"  and  the  court  is  authorized  by  the  statute  to 
compel  such  discovery,  to  prevent  such  transfer,  and  "  to  decree  satisfaction 
of  the  judgment  out  of  any  personal  property,  money  or  tilings  in  action,  be- 
longing to  the  defendant,  or  held  in  trust  for  him."  The  term  "land,"  or 
"  real  estate"  is  not  found  in  the  act— (2  R.  S.,  174,  Sec.  38,  39.)  When, 
however,  there  is  any  impediment,  such  as  a  fraudulent  conveyance,  inter- 
posed to  prevent  the  collection  of  a  debt,  so  as  to  give  the  party  a  right  to 
invoke  the  jurisdiction  of  the  Court  of  Chancery  in  aid  of  an  execution 
at  law,  it  is  allowable  to  embrace  this  ground  for  relief,  also  in  a  cred- 
itor's bill.  The  legitimate  relief  upon  such  a  bill,  so  far  as  the  real  estate 
is  concerned,  is  attained  when  the  unlawful  obstruction  is  removed,  and 
the  creditor  is  thus  enabled  to  obtain  satisfaction  of  his  judgment  by  a 
sale  under  an  execution  at  law.  The  provisions  of  the  R.  S.  already  ad- 
verted to,  were  merely  declaratory  of  the  powers  which  the  Court  of 
Chancery  possessed  and  had  exercised  before  their  enactment.  (2  J.  Ch. 
Rep.  2S3  ;  4th  id,  671,  682,  687,  619  ;  20  J.  Rep.  554.) 

We  do  not  doubt,  however,  that  the  court  may  in  some  cases  lawfully 
direct  a  sale  of  the  real  estate  of  a  judgment  debtor,  and  that  in  many 
instances  it  is  the  most  advisable  course  to  be  pursued.  When  the  judg- 
ment debtor  has  assigned  to  a  receiver  his  real  as  well  as  personal  estate, 
for  the  benefit  of  the  prosecuting  creditor,  and  the  court  has  removed  the 
fraudulent  deed  which  covered  it,  and  when  all  the  parties,  who  have 
acquired  any  lien  upon  it  are  before  the  court;  we  can  see  no  objection  to 
a  sale  by  the  receiver,  and  a  distribution  of  the  proceeds  among  the  creditors 
according  to  the  priority  of  their  liens.  The  Court  of  Chancery  having 
obtained  jurisdiction  of  the  cause  and  the  subject  matter  of  it,  for  one  pur- 
pose, may  retain  it  in  order  to  do  full  and  complete  justice  to  all  the  par- 
ties to  the  suit.  Such  a  sale,  however,  cannot  affect  the  rights  of  a  senior 
judgment  creditor.  He  has  not  lost  the  lien  of  his  judgment ;  no  decree 
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of  a  Court  of  Chancery  can  overreach  it.  He  may  issue  his  execution 
and  sell  the  interest  of  the  judgment  debtor  as  it  existed  when  his  lien  at- 
tached, and  that  sale  will  overthrow  and  subvert  all  titles  derived  under 
judgments  or  decrees  of  a  junior  date.  It  follows,  therefore,  that  the  pur- 
chaser at  the  receiver's  sale  acquired  a  title  subject  to  the  judgment  of 
Bloss.  if  the  same  is  outstanding  and  unpaid. 

Secondly.  The  sum  which  the  decree  directs  to  be  repaid  to  John  Bender, 
having  been  advanced  to  relieve  the  real  estate,  should,  we  think,  be  re- 
imbursed to  him  out  of  the  proceeds  of  the  land  in  the  hands  of  the  re- 
ceiver. 

Thirdly.  Scouton  obtained  the  earliest  judgment,  and  filed  the  first  bill, 
and  is  therefore  entitled  to  be  first  paid.  He  has  the  oldest  lien  both  on  the 
fund  derived  from  the  real  and  personal  estate ;  and  it  is  therefore  imma- 
terial to  him  whether  he  is  paid  out  of  one  or  the  other.  So  far  as  the 
payment  has  actually  been  made,  it  must  have  been  made  out  of  the  avails 
of  the  personal  estate,  except,  as  to  the  sum  of  $350  ;  for  the  receiver  had 
no  other  in  his  hands,  and  we  think  he  should  be  paid  in  full  out  of  the 
same  fund.  It  is  the  general  rule  that  the  personal  property  should  be 
first  applied  to  the  payment  of  debts,  and  the  real  estate  is  not  to  be  so 
appropriated  till  the  personalty  is  exhausted — (5  John.  Ch.  Rep.  235.) 
It  is  true  that  where  one  creditor  has  a  lien  on  two  funds,  a  Court  of 
Equity  will  direct  a  satisfaction  out  of  that  which  will  relieve  another 
creditor  who  has  a  lien  on  only  one.  But  here  are  two  classes  of  credit- 
ors ;  the  one  class  having  an  interest  to  throw  the  complainant  in  the  first 
suit  upon  the  personal  fund,  and  the  other  upon  the  real  fund,  and  the  lat- 
ter class  show  no  superior  equities  over  the  other  to  induce  us  to  change 
the  destination  of  the  funds,  as  the  same  would  be  established,  without 
reference  to  the  equities  of  third  persons. 

Fourthly.  There  is  no  doubt  that  the  creditor  who  first  files  a  creditor's 
bill,  obtains  a  prior  equitable  lien  on  the  personal  estate  of  the  debtor,  and 
is  therefore  entitled  to  be  first  satisfied  out  of  the  proceeds  of  the  personal 
estate.  This  rule  therefore  will  control  the  distribution  of  the  funds  arising 
out  of  the  sale  of  the  personal  property,  and  effects  of  the  judgment  debtor. 
The  equitable  lien,  however,  which  is  thus  acquired,  is  subject  to  any 
valid  lien  created  by  a  personal  mortgage,  execution  levied  or  otherwise, 
which  may  happen  to  exist,  in  favor  of  any  other  creditor  at  the  time  of 
the  service  of  the  subpoena  and  injunction.  In  just  the  same  manner  is 
this  equitable  lien  subject  to  a  prior  legal  lien  by  judgment  upon  the  real 
estate.  We  have  already  seen  that  such  a  lien  held  by  a  stranger,  is 
neither  subverted  nor  affected  by  a  sale  of  the  premises  under  a  decree 
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founded  upon  a  junior  judgment.  In'  this  case,  however,  the  claimants 
have  nil  consented  to  the  sale  of  the  lands  by  the  receiver,  and  must  assert 
their  liens  by  way  of  a  prior  right  to  the  fund  in  court,  or  not  at  all. 
Their  rights  are  not  changed  by  the  conversion  of  the  land  into  money. 
By  a  familiar  principle  of  equity  the  money  is  to  be  regarded  as  land  for 
the  purpose  of  an  equitable  distribution  of  the  fund.  Neither  can  the 
maxim,  that  "  equality  is  equity,"  deprive  the  judgment  creditor  of  the 
benefit  of  his  prior  legal  lien.  The  latter  existed  when  the  equitable  lien 
was  acquired,  and  that  lien  was  subject  to  the  prior  and  superior  Hen  of 
the  judgment,  which  is  therefore  entitled  to  a  preference  in  the  distribu- 
tion of  the  funds  arising  out  of  the  real  estate  of  the  debtor.  (Sec  4 
Paige,  32.) 

The  conclusion  therefore  is  that  the  creditors  will  be  entitled  to  a  satis- 
faction of  their  judgments  respectively,  out  of  the  fund  derived  from  the 
real  estate  in  the  order  of  priority  of  their  judgments  ;  and  out  of  the  per- 
sonal fund  in  the  order  in  which  the  bills  are  filed,  and  the  equuitable 
liens  created. 


IN  EQUITY. 

STEVEN  V.  R.  WATSON,  Respondent  vs.  HAMILTON  HARRIS,  impleaded,  &c., 

Appellant. 

Previous  to  the  late  amendment  of  the  20th  section  of  the  Judiciary  Act,  a  general 
term  of  this  court  had  no  jurisdiction  to  hear  an  appeal  from  a  decree  of  a  Vice 
Chancellor,  unless  it  was  ordered  to  be  so  heard  by  a  justice  of  this  court  holding  a 
special  term. 

Where  in  a  suit  commenced  in  the  late  Court  of  Chancery,  before  the  first  Monday  of 
July,  1847.  the  papers  having  been  transferred  to  the  office  of  the  Clerk  of  a  county 
in  which  one  of  the  Defendants  resides,  under  the  142  equity  rule  of  this  court,  the 
cause  can  only  be  heard  in  that  county  or  in  an  adjoining  county  ;  and  if,  in  such 
case,  an  order  to  transfer  be  improperly  granted  and  the  papers  be  tranferred  to  a 
wrong  county,  the  proper  remedy  is  to  move  to  si't  aside  the  order. 

But  where  an  appeal  from  a  decree  of  a  Vice  Chancellor  has  been  made  since  the  first 

.  Monday  of  July  last,  and  the  appeal  papers  have  been  filed  in  a  counly  in  which 
the  Defendants,  or  one  of  them  reside,  held,  that  it  was  a  suit  or  proceeding  com- 
menced in  this  court  within  the  meaning  of  the  50th  and  51st  sections  of  the  Judi- 
ciary Act,  and  that  the  subsequent  papers  must  be  filed  in  the  same  county,  and  that 
such  appeal  must  be  heard  in  that  county  or  an  adjoining  county. 

This  was  a  motion  to  set  aside  for  irregularity  a  decree  of  affirmance 
taken  by  the  Plaintiff  by  default  at  the  Erie  general  term,  on  the  6th  De- 
cember last. 
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The  cause  had  been  commenced-  in  the  late  Court  of  Chancery  and  a 
decree  made  Iherein  by  the  late  Vice  Chancellor  of  the  8th  circuit. 

An  appeal  from  the  decree  was  entered  in  this  court  since  the  first 
Monday  of  July  last,  by  Hamilton  Harris,  one  of  the  Defendants.  On  the 
28lh  day  of  August  last,  Harris  obtained  an  order  of  one  of  the  Jus- 
tices of  this  court,  under  which  the  papers  in  the  cause  were  on  the  same 
day  transferred  by  the  Clerk  of  the  Court  of  Appeals  to  and  filed  in  the 
office  of  the  Clerk  of  Albany  county,  in  which  county  Harris  resided. 
It  appeared  that  a  few  days  previously  the  Plaintiff  had  procured  an  order 
from  another  Justice  of  this  court,  directing  that  the  papers  in  the  cause 
be  filed  in  the  office  of  the  Clerk  of  Erie  county,  but  that  order  was  never 
executed. 

The  suit  was  a  creditor's  bill  filed  by  the  Plaintiff  and  involved  an  in- 
quiry into  an  interest  claimed  by  the  Defendant  in  land  lying  in  Erie 
county. 

The  Plaintiff  and  one  of  the  Defendants  resided  in  Erie  county,  and 
another  Defendant  resided  in  Niagara  county,  but  Harris  was  the  only 
Appellant  and  the  only  Defendant  who  had  appeared  in  the  original  cause 
or  who  had  any  interest  therein,  the  other  Defendants  having  suffered  the 
bill  to  be  taken  as  confessed  against  them. 

The  Plaintiff  noticed  the  cause  for  hearing  at  a  general  term  of  this 
couit  held  at  Buffalo,  in  the  county  of  Erie  in  November  last,  when  a  mo- 
tion was  made  in  behalf  of  the  Defendant  Harris,  to  strike  the  cause  from 
the  calendar,  which  motion  was  denied  by  the  court. 

On  the  6th  of  December,  at  the  same  general  term,  the  cause  was  reach- 
ed on  the  calendar  and  a  decree  for  affirmance  taken  by  Plaintiff  by 
default. 

This  cause  was  also  noticed  on  the  part  of  Harris,  for  hearing  at  a 
special  term  of  this  court  held  at  Albany  by  Justice  Paige  on  the  first 
Monday  of  December  last.  A  motion  was  made  on  behalf  of  the  Plain- 
tiff to  strike  the  cause  from  the  calendar,  which  was  denied,  and  after- 
wards, at  the  same  special  term,  and  as  the  balance  of  evidence  shows,  on 
motion  of  Plaintiff's  counsel,  the  cause  was  ordered  by  Justice  Paige  to 
be  heard  at  a  general  term  to  be  held  in  Albany,  or  some  adjoining 
county. 

The  motion  to  vacate  the  decree  for  affirmance  taken  by  default  at 
Buffalo,  was  argued  before  Justice  Parker  at  the  Albany  special  term,  in 
February,  1848. 

H.  HARRIS,  in  Person. 

R.  W.  PECKHAM,  for  Defendant. 
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PARKER,  Justice. — The  question  whether  an  appeal  from  a  decree  made 
by  a  Vice  Chancellor  of  the  late  Court  of  Chancery,  was  required  by  the 
Judiciary  Act  to  be  first  heard  at  a  special  term,  unless  ordered  by  the 
Justicte  holding  the  special  term,  to  be  heard  at  a  general  term,  is  not  a 
new  one  in  this  court.  It  has  been  frequently  presented,  and  has  been 
uniformly  held  in  this  district  and  other  districts,  so  far  as  I  have  learned, 
with  a  single  exception,  to  be  controlled  by  the  20th  section  of  that  Act. 
It  was  so  decided  in  this  district  as  early  as  the  general  term  held  in 
Greene  county,  in  October  last,  and  previous  to  and  since  that  time,  sev- 
eral causes  of  the  description  referred  to,  have  been  heard  and  decided  at 
special  term. 

A  very  able  opinion,  however,  of  Mr.  Justice  Sill  of  the  8th  district, 
leading  to  a  different  conclusion,  has  been  shown  me  on  the  argument  of 
this  motion,  which  renders  it  necessary  I  should  carefully  review  the  ques- 
tion. 

The  language  of  a  part  of  the  20th  section  of  the  Judiciary  Act  is  as 
follows  :  "  and  all  suits  and  proceedings  in  equity,  in  said  Supreme  Court, 
shall  be  first  heard  and  determined  at  a  special  term  of  said  court,  unless 
the  Justice  holding  such  special  term  shall  direct  the  same  to  be  heard  at 
a  general  term." 

I  do  not  see  how  this  language  can  be  satisfied  by  applying  it  only  to 
suits  commenced  in  this  court.  The  language  is  comprehensive  and  con- 
templates no  exception.  It  embraces  every  suit  and  proceeding  in  equity 
"  in  said  Supreme  Court,"  and  every  suit  pending  in  chancery  became  by 
a  provision  of  the  new  constitution,  on  the  first  Monday  of  July  last,  a  suit 
in  the  Supreme  Court.  I  do  not  see  how  stronger  language  could  be  em- 
ployed to  embrace  as  well  causes  transferred  to,  as  those  commenced  in, 
this  court. 

And  so  the  Legislature  must  have  construed  the  section  referred  to,  for 
by  the  12th  section  of  the  recent  amendment  of  the  Judiciary  Act,  passed 
Dec.  14, 1847,  it  is  provided  that  "  all  appeals  from  any  Vice  Chancellor, 
which  may  be  heard  by  the  Supreme  Couit,  may  be  first  heard  at  a  gen- 
eral term  thereof. 

The  necessity  for  enacting  this  section  clearly  implies  that  no  power  to 
first  hear  such  causes  at  a  general  term  previously  existed.  It  operates  as 
a  legislative  construction  of  the  previous  enactment. 

If  the  language  of  the  20th  section  was  ambiguous,  it  would  have  been 
proper  to  look  at  the  general  policy  of  the  act,  with  a  view  so  to  construe 
it  as  to  promote  the  harmony  and  wisdom  of  the  plan  ;  but  the  words  em- 
ployed being  plain,  clear  and  explicit,  I  am  not  at  liberty  to  disregard 
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their  obvious  meaning,  for  the  purpose  of  improving  the  judiciary  system. 
We  can  only  in  such  cases  look  to  the  Legislature  for  a  remedy  if  one  is 
needed.  But  without  such  legislative  correction  there  would  have  been 
no  incongruity  in  the  system,  it  being  always  in  the  power  of  the  Justice 
holding  the  special  term,  and  in  many  cases  obviously  proper,  to  order  an 
appeal  cause  or  any  other  cause  involving  important  questions,  to  be  heard 
at  a  general  term.  Some  of  the  causes  in  which  appeals  are  brought  for 
delay  only,  or  which  are  unimportant  either  as  to  the  amount  or  the  prin- 
ciple involved,  could  be  sooner  and  quite  as  well  decided  at  the  special 
term. 

The  70th  equity  rule  of  this  court  cannot  be  considered  as  giving  by 
analogy  any  construction  to  the  section  of  the  Judiciary  Act  under  con- 
sideration. Having  been,  with  one  of  my  brethren  of  this  district,  on  the 
committee  that  framed  the  equity  rules,  I  well  know  that  the  fact,  that 
the  language  of  the  70th  rule  conflicted  with  the  statute  escaped  our  at- 
tention, as  it  did  also  the  attention  of  the  whole  court,  on  their  examining 
our  report.  We  have  already  had  occasion  to  decide  in  this  district,  that 
that  portion  of  the  70lh  rule  which  allows  "  all  appeals  from  the  final 
orders  and  decrees  of  County  Courts  and  surrogates  to  be  heard  at  a  gen- 
eral term,"  is  a  nullity,  as  conflicting  with  the  statute,  unless  such  appeals 
are  so  ordered  to  be  heard  by  a  Justice  holding  a  special  term.  In  fram- 
ing rules  for  a  new  system,  some  such  errors  are  unavoidable,  and  the 
rules  as  well  as  the  Judiciary  Act  must  be  expected  to  require  subsequent 
amendment  when  experience  shall  have  disclosed  their  defects. 

When  the  20th  section  says  that  all  suits  and  proceedings  in  equity 
shall  \wfirst  heard  at  a  special  term,  it  evidently  means  when  first  heard 
in  this  court,  and  is  to  be  considered  in  connexion  with  the  next  clause  of 
the  same  section,  which  provides  for  a  rehearing  at  a  general  term. 

The  Legislature  not  having  conferred  on  the  general  term  any  power 
to  hear  a  cause  on  appeal,  until  it  had  been  first  heard  at  a  special  term, 
or  until  it  \vas  ordered  to  be  heard  at  a  general  term  by  a  Justice  holding 
the  special  term,  I  cannot  avoid  the  conclusion  that  there  was  no  jurisdic- 
tion to  authorize  the  making  of  the  decree  on  the  6th  December  last. 

I  have  thus  examined  this  question  under  the  broad  language  of  the 
statute,  without  adverting  to  the  fact  that  the  appeal  was  made  since  the 
first  Monday  of  July,  1847.  An  appeal  has  been  held  to  be  a  new  suit 
or  proceeding.  Lamprnan  vs.  Hand,  4  Paige,  121;  Dennison  vs.  Vis- 
schir,  5  Paige,  61.  And  the  suit  or  proceeding  in  question  was  therefore 
commenced  in  this  court,  and  not  transferred  to  it  by  the  new  constitu- 
tion. 
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But  I  think  there  is  another  reason  why  the  proceedings  of  the  general 
term  in  Erie  county  were  irregular.  On  the  28th  day  of  August  last  the 
papers  in  this  cause  had  been  transferred  on  the  application  of  the  De- 
fendant Harris,  by  the  order  of  a  justice,  under  the  142d  rule  of  this  court, 
to  the  clerk's  office  of  Albany  county.  That  rule  requires  the  papers  to 
be  transferred  and  filed  in  some  county  in  which  the  bill  would  have  been 
filed,  if  the  suit  had  been  commenced  in  this  court.  The  bill  in  this  case, 
not  being  filed  for  any  of  the  purposes  specified  in  the  50th  section  of  the 
judiciary  act  relating  to  land,  must  of  course  be  governed  by  the  first 
clause  of  that  section ;  and  if  the  suit  had  been  commenced  in  this  court 
it  would  have  been  required  to  have  been  filed  in  the  county  where  one  of 
the  Defendants  resides.  It  is  the  convenience  of  the  Defendant,  and  not  of 
the  Plaintiff,  that  is  consulted  by  the  statute.  As  Harris  was  the  only 
Defendant  interested  in  the  controversy,  and  the  only  party  Defendant  to 
the  appeal,  it  was  eminently  proper  and  within  the  intention  of  the  act 
that  the  bill  should  be  filed  with  reference  to  his  convenience  alone. 

The  142d  rule  directs  that  when  papers  are  transferred,  as  therein  pro- 
vided, the  cause  "  shall  be  heard  in  some  county  in  which  the  same  could 
have  been  heard,  if  the  suit  or  proceeding  had  been  commenced  in  this 
court." 

If,  therefore,  this  appeal  had  been  a  suit  or  proceeding  pending  on  the 
first  Monday  of  July  last,  (as  it  certainly  was  not)  and  within  the  last 
clause  of  the  51st  section  of  the  judiciary  act,  providing  that  motions  in  it 
should  be  made  in  the  county  where  the  Defendants  or  one  of  them  reside, 
or  in  an  adjoining  county,  yet,  by  the  language  of  the  142d  rule  above 
quoted,  a  further  restriction  is  imposed,  requiring  it  to  be  heard  in  some 
county  in  which  it  might  have  been  heard  if  commenced  in  this  court. 

The  last  clause  but  one  of  the  51st  section  requires  "  all  motions  in  suits 
and  proceedings  in  equity,  to  be  made  in  the  county  where  said  suit  or 
proceeding  is  pending,  or  in  an  adjoining  county." 

I  suppose  there  can  be  no  doubt  but  after  the  transfer  to  and  filing  of 
the  papers  in  this  cause  in  Albany  county,  the  suit,  would  be  deemed  to  be 
pending  in  that  county,  and  all  subsequent  papers  would  be  required  to  be 
filed  and  all  orders  and  decrees  entered  there  under  the  provision  of  the 
50th  section  of  the  judiciary  act. 

It  is  certainly  very  desirable,  as  a  matter  of  convenience,  to  have  the 
practice  uniform,  and  in  all  cases  to  allow  motions  to  be  made  only  in  the 
county  where  the  suit  is  pending  or  in  an  adjoining  county,  and  such  was 
the  object  of  the  rule. 

It  is  true  the  statute  has  given  to  the  Plaintiff  the  right  of  determining 
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in  which  county  he  will  file  his  bill  of  complaint,  when  he  commences  a 
suit  in  this  court,  but  when  the  papers  are  to  be  transferee!  to  enable  a  de- 
fendant to  prosecute  an  appeal,  the  142d  rule  has  given  either  party  the 
right  to  procure  the  order:  and  such  an  order  when  duly  executed  must  be 
binding,  until  set  aside  on  motion. 

I  think  therefore  that  after  the  transfer  of  the  papers  it  was  irregular 
for  either  party  to  notice  the  cause  for  hearing  in  any  other  county  than 
Albany  or  an  adjoining  county. 

If  this  appeal  was  a  new  suit  or  proceeding,  the  filing  in  Albany  county 
of  the  papers  by  which  the  appeal  was  brought  would  render  it  necessary 
that  all  subsequent  papers  should  be  filed  there,  and  in  that  case,  inde- 
pendent of  the  142d  rule,  the  50th  and  51st  sections  of  the  judiciary  act 
would  restrict  the  jurisdiction  for  hearing  the  cause  to  Albany  county 
or  an  adjoining  county. 

In  addition  to  the  views  of  the  case  above  expressed,  there  are  other 
points  presented  on  the  papers  before  me.  This  cause  was  on  the  calen- 
dar for  hearing  at  the  Albany  special  term.  The  moving  party  here 
swears  that  when  the  court  denied  Plaintiff's  application  to  strike  it  from 
the  calendar,  it  was  ordered  to  be  heard  at  a  general  term  to  be  held  in 
Albany  or  an  adjoining  county,  and  that  such  motion  was  made  by  the 
Plaintiff's  counsel.  The  counsel  for  Plaintiff  swears  he  has  no  recollection 
of  making  any  such  motion,  and  thinks  he  did  not  make  it,  but  does  not  posi- 
tively disprove  it,  but  the  copy  order  entered  on  that  occasion  states  the  fact 
to  be  as  claimed  by  the  Defendant.  The  weight  of  evidence  on  this  point 
is  with  the  Defendant  and  tends  to  establish,  what  I  think  must  be  regard- 
ed as  a  waiver  of  any  further  right  under  the  decree  taken  in  Erie  county. 

I  find  on  examining  the  opinion  of  Mr.  Justice  Sill,  that  it  did  not  ap- 
pear before  him,  as  is  clearly  established  here,  that  the  papers  had  been  ac- 
tually transferred  and  with  the  appeal  papers  filed  in  the  clerk's  office  of 
Albany  county  under  the  order  of  28th  August,  and  so  material  a  circum- 
stance if  known  to  him  at  the  time,  would  no  doubt  have  had  great  influ- 
ence in  leading  the  mind  of  the  learned  justice  to  a  different  conclusion  on 
the  question  before  him. 

On  the  whole  facts  before  me,  I  think  the  decree  taken  by  default  must 
be  set  aside — but  as  there  has  been  some  conflict  of  opinion  with  regard 
to  the  practice,  no  costs  of  motion  are  awarded. 
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COURT  OF  APPEALS,  SEPTEMBER  TERM,  1847. 
MARY  MARTIN,  Plaintiff  in  Error  vs.  JOHN  WILSON,  Defendant  in  Error. 

It  is  not  regular  to  move  to  strike  out  a  replication  sis  frivolous,  in  ordinary  cases;  the 

remedy  is,  to  demur. 
A  replication  will  not  be  stricken  out  as  frivolous  or  inappropriate,  unless  it  is  evident 

that  it  is  an  insult  to  the  court,  or  an  improper  paper  to  be  on  file;  in  such  case  the 

court  will  order  it  to  be  taken  from  the  files. 

This  was  a  motion  by  Defendant  in  error,  to  strike  out,  as  frivolous, 
the  replication  of  Plaintiff  in  error,  to  the  plea  of  the  Defendant  in  error. 

The  plea  was  stated  as  follows :  "  And  says  that  the  said  Mary  Martin 
ought  not  to  have  or  maintain  her  writ  of  error  aforesaid,  because  pro- 
testing that  there  is  no  error,  either  in  the  record  and  proceedings  aforesaid 
or  in  the  giving  of  the  judgment  aforesaid ;  for  plea  nevertheless  in  this 
behalf,  the  said  John  Wilson  says  that  the  said  writ  of  error  of  the  said 
Mary  Martin,  was  not  brought  within  two  years  after  the  rendering  of 
the  said  judgment  by  the  said  Supreme  Court  of  Judicature  of  the  people 
of  the  state  of  New  York ;  and  this,  he  the  said  John  Wilson  is  ready  to 
verify;  wherefore  he  prays  that  the  said  Mary  Martin  be  barred  of  her 
said  writ  of  error  in  this  behalf,  &c. 

The  replication  to  this  plea  stated  :  "  that  she  by  reason  of  any  thing 
in  that  plea  alleged,  ought  not  to  be  barred  from  having  and  maintaining 
her  aforesaid  writ  of  error,  because  she  says  that  the  said  judgment  of  the 
said  Supreme  Court,  was  in  manner  as  aforesaid  given  for  said  Defendant 
in  error,  and  was  entered  up,  perfected,  recorded,  and  docketed  by  the 
said  Defendant  in  error,  and  was  by  him  so  perfected,  entered  up,  recorded, 
and  docketed  on  the  28th  day  of  August,  in  the  year  1846,  and  that  the 
writ  of  error  of  the  said  Mary  Martin  was  brought  within  two  years  after 
the  perfecting,  entering  up,  recording,  and  docketing  of  the  said  judgment 
of  the  said  Supreme  Court,  to  wit,  on  the  27th  day  of  August,  in  the 
year  1846.  Wherefore  inasmuch  as  the  said  Defendant  in  error  has  not 
denied  the  said  assignment  of  errors  by  this  deponent,  nor  otherwise  an- 
swered the  same,  the  said  Plaintiff  in  error  prays  judgment,  &c." 

N.  HILL,  JR.,  Counsel  for  motion. 
G.  F.  COMSTOCK,  opposed. 
J.  H.  MAGHER,  M'ty  for  Deft,  in  error. 
H.  M.  WESTERN,  Jll'ty  for  Plff.  in  error. 
The  court  held  the  case  under  advisement  two  or  three  days,  when  they 
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gave  their  decision  by  Jewett,  Chief  Judge,  stating  that  the  proper  remedy 
of  the  Defendant  in  error,  was  by  demurrer ;  there  was  no  practice  or 
authority  to  authorize  a  replication  to  be  stricken  out  as  frivolous  or  in- 
appropriate, unless  it  was  evident  that  it  was  an  insult  to  the  court,  or  an 
improper  paper  to  be  on  file;  in  such  case  the  court  would  order  it  to  be 
taken  from  the  files.  Motion  denied  with  costs. 


LABAR  vs.  MOYER. 

A  suit  in  ejectment  may  be  well  commenced  under  the  existing  judiciary  system  and 
laws,  by  specifying  a  day  in  the  notice,  when  the  declaration  will  be  filed,  &c.,  in. 
some  term  at  which  the  court  would  have  power  to  make  the  special  order  required 
by  the  15th  Section  2  R.  S.,  305,  to  wit :  Special  or  general  term  of  the  court. 

In  cases  where  service  of  t!'e  declaration  is'personal,  the  rule  to  plead  may  be  entered 
after  the  day  specified  in  the  notice,  in  vacation  as  well  as  in  term. 

Niagara  Special  Term,  Oct.  1847.  Motion  by  Defendant  to  set  aside 
declaration  and  proceedings  in  Ejectment. — The  land  in  question  lay  in 
Niagara  county,  and  the  venue  was  laid  there.  The  notice  subjoined  to 
the  copy  declaration  served,  stated  that  the  declaration  would  be  filed  on  the 
6th  day  of  Sept.,  1847,  and  in  other  respects  conformed  to  the  statute. 
On  the  6ih  September,  a  special  term  of  this  court  was  held  in  Erie  coun- 
ty;  on  the  7th  the  Plaintiff  filed  in  the  office  of  the  clerk  of  Niagara 
county  an  affidavit  of  personal  service  of  the  declaration  and  notice,  enter- 
ed the  usual  rule,  and  on  the  29th  entered  the  Defendant's  default  for 
want  of  a  plea.  The  Defendant  moved  to  set  aside  the  declaration  and 
proceedings,  on  the  ground  that  no  term  of  this  court  was  held  in  Niagara 
county  on  the  6th  day  of  September. 

J.  C.  MURRAY,  fcr  Deft. 
P.  L.  ELY,  for  Plff. 

SILL,  Justice.— The  Revised  Statutes  (2  R.  S.  305,  §  12,)  require  the 
Plaintiff  in  an  ejectment  suit  to  subjoin  to  the  copy  of  the  declaration 
served,  a  notice  stating  that  the  declaration  will  be  filed  on  some  day  in 
the  then  next  term  of  the  court  in  which  the  suit  is  brought,  specifying 
such  day,  or  if  the  same  is  served  during  any  term  of  the  court  that  it  will 
be  filed  on  some  day  in  such  term,  specifying  the  same.  That  on  filing 
the  same  a  rule  will  be  entered  requiring  the  Defendant  to  appear  and 
plead  to  the  declaration,  &c. 

The  16th  section  authorizes  the  Plaintiff  on  the  day  specified  in  such 
notice  for  that  purpose,  or  on  some  other  day  thereafter,  upon  filing  the 
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declaration  with  an  affidavit  of  due  service  of  a  copy  thereof  and  of  the 
notice  before  mentioned,  to  enter  the  rule  to  appear  and  plead.  The  sec- 
tion as  originally  reported  by  the  revisers,  provided  that  upon  filing  the 
evidence  of  service  a  rule  to  appear  and  plead  might  be  entered  on  the 
day  specified  in  the  notice,  or  on  some  other  day  in  the  same  term.  The 
Legislature  struck  out  the  words  "  in  the  same  term,"  and  inserted  "  there- 
after," showing,  I  think,  that  in  cases  where  the  service  is  personal,  the 
rule  may  be  entered  after  the  day  specified  in  the  notice  in  vacation  as  well 
as  in  term,  thus  far  similating  these  proceedings  with  those  in  personal  ac- 
tions. It  would  seem,  therefore,  that  the  object  of  the  Legislature  in  pre- 
scribing one  form  of  practice  in  ejectment  cases  and  another  in  personal 
actions,  was  to  provide  for  those  cases  in  ejectment  where  personal  service 
of  the  declaration  was  not  obtained.  The  15th  section  of  the  act  declares 
that  where  the  declaration  shall  have  been  served  in  any  other  manner 
than  upon  the  Defendant  personally,  no  rule  to  plead  shall  be  entered 
without  the  special  order  of  the  court.  Requiring  a  day  in  term  to  be 
specified  in  the  notice,  if  I  understand  the  object  rightly,  was  to  fix  the 
time  when  application  should  be  made  to  the  court  for  a  special  rule  to 
plead  in  cases  where  the  service  was  not  personal,  and  my  conclusion  is, 
that  a  suit  in  ejectment  may  be  well  commenced  under  the  existing  judi- 
ciary system  and  laws,  by  specifying  a  day  in  the  notice,  in  some  terra  at 
which  the  court  would  have  power  to  make  the  special  order  required  by 
the  15th  section. 

By  the  57th  general  rule  of  the  court,  motions  for  rules  to  plead  in 
ejectment  may  be  made  either  at  a  general  or  special  term. 

It  is  not  necessary  to  decide  in  this  case,  whether  the  venue  in  the  cause 
or  the  residence  of  the  parties  will  determine,  under  _the  51st  section  of 
the  judiciary  act  where  this  motion  must  be  made.  The  affidavits  do 
not  show  where  the  parties  reside,  and  I  am  not  to  assume  them  non- 
residents of  Niagara  county  for  the  purpose  of  making  the  proceedings 
irregular.  Erie  and  Niagara  are  adjoining  counties,  and  if  a  special  order 
to  plead  in  this  case  had  been  required,  the  court  sitting  as  a  special  term 
in  Erie  county  had  power  to  grant  it.  The  suit  is  well  commenced,  and 
the  proceedings  regular.  The  case  of  Knapp  vs.  Pults,  3  Howard's  Pr. 
R.  53,  is  cited  as  authority  for  Defendant.  As  I  understand  that  case,  the 
only  question  there  presented  was,  whether  a  declaration  in  ejectment  was 
process,  within  the  meaning  of  the  57th  section  of  the  judiciary  act  so  far 
as  to  dispense  with  the  necessity  of  specifying  a  day  in  term  when  it 
should  be  filed.  After  disposing  of  this  question,  Mr.  Justice  HARRIS  re- 
marked upon  the  difficulty  of  adapting  the  provisions  of  the  Revised 
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Stautes  in  all  cases  to  the  new  judiciary  system,  and  adds :  "  It  is  how- 
ever safe  to  say,  that  the  requirements  of  the  statute  in  relation  to  the 
commencement  of  the  action  of  ejectment  would  be  satisfied  by  specifying 
in  the  notice  to  be  subjoined  to  the  declaration,  some  day  in  the  next 
general  term  of  the  court  in  the  county  in  which  the  declaration  is  to  be 
filed.  I  am  inclined  to  think  this  is  the  only  way  in  which  the  require- 
ments of  the  statute  can  be  satisfied,  though  I  am  not  prepared  to  say  that 
it  may  not  be  sufficient  to  name  a  day  in  the  next  special  term  to  be  held 
in  the  county."  With  the  highest  respect  for  the  opinions  of  the  learned 
Justice.  I  think  these  remarks  were  not  necessary  to  the  decision  of  the 
case  before  him,  nor  does  it  appear  to  me  that  he  designed  them  as  a  de- 
cision of  the  question  which  is  presented  by  the  case  under  consideration. 
The  motion  is  denied  with  costs — but  the  Defendants  swear  to  merits, 
the  default  must  therefore  be  opened  with  leave  to  plead  in  ten  days. 


COURT  OF  APPEALS,  JANUARY  TERM,  1848. 

JOSEPH  SLOCUM,  Appellant  vs.   JOSEPH  P.  MOSHER   and  ISAAC  CLASSON, 

Respondents. 

An  agreement  in  writing  signed  by  the  respective  parties  to  a  suit,  as  follows  :  Mr. 
Seymour — Sir — Mr.  Slocum  and  myself  agree  to  have  you  and  Mr.  Stevens  settle  our 
Chancery  suit  for  us,  as  we  have  not  much  hopes  of  having  it  settled  in  our  life  time 
without  this  disposition."  (Signed.)  Is  not  such  an  agreement  as  submits  the 
cause  to  arbitration — Hie  persons  selected  to  settle  it,  being  the  counsel  for  ^respec- 
tive partier. 

This  was  a  motion  made  by  Jlppella.nl  to  strike  the  cause  from  the  calen- 
dar, with  costs — On  the  ground  that  the  cause  had  been  submitted  to  ar- 
bitration by  an  agreement  in  writing,  signed  by  Joseph  P.  Mosher,  one  of 
the  Respondents,  and  Hiram  Slocum  for  Joseph  Slocum,  the  Appellant. 

It  appeared  that  the  bill  of  complaint  was  filed  by  Joseph  Slocum 
against  Mosher  and  Classon,  to  enforce  the  specific  performance  of  a  con- 
tract made  by  Classon  with  Slocum  for  the  sale  to  Slocum  of  certain  real 
estate  of  Classon,  which  Mosher  afterwards  became  the  purchaser  from 
Classon.  The  cause  was  referred  to  the  Vice  Chancellor  of  the  4th  circuit 
upon  pleadings  and  proofs,  and  by  whom  a  decree  was  made  dismissing 
the  Complainant's  bill  as  to  both  Defendants  with  costs.  From  the  whole 
of  the  decree,  the  Complainant  appealed  to  the  Chancellor  by  whom  the 
same  was  affirmed  with  costs.  From  the  last  decree  the  complainant 
(Slocum)  appealed  to  the  late  Court  of  Errors. 
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Hiram  Slocum  swore  that  on  or  about  the  29th  November,  1845,  he 
for  and  on  behalf  of  the  appellant  (Joseph  Slocum)  and  Joseph  P.  Mosher 
for  and  on  behalf  of  the  respondents  (Mosher  and  Classon)  agreed  to  sub- 
mit and  did  submit  the  cause  and  the  matters  in  controversy  therein  to  the 
final  arbitrament,  decision  and  settlement  of  David  L.  Seymour.  Esq.  of 
the  city  of  Troy,  and  Samuel  Stevens,  Esq.  of  the  city  of  Albany,  arid ' 
signed  and  transmitted  to  Seymour  a  writing  which  was  received  by  him 
and  remains  in  his  possession,  in  the  words  and  figures  following,  to  wit : 

"  TROY,  Nov.  29th. 

Mr.  Seymour,  Sir,  Mr.  Slocum  and  myself  agree  to  have  you  and  Mr. 
Stevens  settle  our  Chancery  suit  for  us,  as  we  have  not  much  hopes  of 
havino1  it  settled  in  our  life  time  without  this  disposition. 

JOSEPH  P.  MOSHER, 
HIRAM  SLOCUM,  for 
JOSEPH  SLOCUM." 

And  believed  that  a  like  instrument  was  at  the  same  time  made  and 
signed  and  transmitted  to  Stevens.  That  he  was  fully  authorized  and 
empowered  to  settle  or  submit  the  cause  for  the  appellant  and  to  make 
such  agreement  and  submission  thereof  for  him.  And  he  was  informed 
and  believed  that  Seymour  and  Stevens  had  conferred  upon  the  subject 
but  had  not  been  able  to  come  to  any  satisfactory  conclusion  between 
themselves.  And  no  proceedings  have  been  had  in  the  cause  since  the 
submission,  until  the  respondents  noticed  it  for  argument  at  this  term. 
That  he  was  a  brother  of  the  appellant  (who  has  since  the  submission  of 
the  cause  gone  to  Europe,  and  is  there  now  engaged  in  business)  and  a 
surety  for  him  upon  the  appeal,  and  has  had  the  principal  care  and  man- 
agement thereof  for  him.  That  Classon  was  wholly  destitute  of  property 
and  that  Mosher  was  the  Defendant  principally  interested  and  solely  re- 
sponsible. 

Joseph  P.  Mosher,  one  of  the  respondents,  swore  that  he  never  did  for 
himself  and  Classon,  or  for  himself,  agree  to  submit  this  cause  and  the 
matters  in  controversy  therein  to  the  arbitrament  or  decision  of  Seymour 
and  Stevens ;  but  that  on  the  29th  November,  1845,  after  being  urged 
some  time  by  Hiram  Slocum  for  a  settlement  of  the  cause,  he  told  Slocum 
that  he  was  willing  to  do  whatever  his  counsel  Samuel  Stevens  would  say 
he  ought  to  do  in  relation  to  the  cause — that  Slocum  said  he  was  willing 
to  do  whatever  his  counsel  David  L.  Seymour  would  say  he  ought  to  do 
in  the  cause,  and  proposed  that  they  (Mosher  and  Slocum)  should  have 
them  say  how  the  suit  should  be  settled,  and  thereupon  the  instrument,  a 
copy  of  which  is  set  forth  in  Slocum's  affidavit  was  signed  by  them.  That 
it  was  not  supposed  or  intended  that  the  cause  was  submitted  to  the  arbi- 
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tramentof  Seymour  and  Stevens,  any  other  way  than  if  they  should  agree 
upon  the  terms  upon  which  the  cause  should  be  settled,  the  parties  would 
be  bound  by  it — and  it  was  fully  and  distinctly  understood  that  if  Seymour 
and  Stevens  should  not  act  in  the  premises  or  should  not  agree  upon  the 
terms  of  settlement,  the  cause  was  to  proceed  and  be  brought  to  a  deci- 
sion in  the  Court  of  Errors.  That  in  January,  after  this  conversation, 
Slocum  told  him  that  Seymour  and  Stevens  could  not  agree ;  and  Slocuin 
requested  him  to  agree  that  a  third  person  be  appointed  to  determine  the 
matter,  which  he  decidedly  refused,  and  answered  that  he  had  no  idea  of 
submitting  to  any  decision  except  that  of  the  court,  unless  his  counsel 
should  agree  to  some  other  disposition  of  the  cause.  That  he  never  had 
any  authority  to  act  for  Classon  in  the  premises,  and  never  did  act  or  profess 
to  act  for  or  to  enter  into  any  agreement  for  him  in  any  manner  whatever, 
although  he  supposed  that  Classon  would  be  governed  by  the  opinion  and 
advice  of  Mr.  Stevens  who  was  also  his  counsel  in  the  cause.  That  the 
whole  intent  and  object  of  the  agreement  was  simply  that  if  his  counsel 
saw  fit  to  and  did  settle  the  cause,  he  on  his  part  would  be  bound  by  it, 
and  this  was  fully  and  clearly  understood  by  Slocum. 

J.  A.  Spencer,  counsel  for  appellant,  insisted,  First,  That  the  affidavit 
of  Hiram  Slocum  and  the  copy  agreement  showed  a  submission  to  arbitra- 
tion. It  might  be  as  well  by  parolas  in  writing.  15  Wend.  99.  Wells, 
vs.  Lain. 

Second.  Such  a  submission  was  a  discontinuance  of  the  suit.  IS  John. 
22.  6  Cow.  399.  Exparte  Wright.  12  Wend.  506.  Towers  vs.  Wilcox. 
2  Wend.  505.  Larkinvs.  Robbins.  It  was  so  whether  arbitrators  had  met 
and  took  upon  themselves  the  decision  of  the  cause  or  not.  "  The  court 
would  not  look  beyond  the  submission." 

Third.  The  respondent  Mosher,  being  the  purchaser  of  the  land,  was 
the  only  party  in  interest,  for  the  decree,  if  made  in  the  cause,  would  be 
for  him  to  convey.  1  Barbour,  273.  Boydvs.  Vandekar. 

S.  Stevens,  counsel  for  respondents  insisted,  First,  That  the  agreement 
did  not  amount  to  a  submission  of  the  cause  to  arbitration.  It  was  merely  an 
agreement  that  the  counsel  for  the  respective  parties  might  settle  the  cause, 
or  more  properly  agree  upon  the  terms  upon  which  it  should  be  settled  by 
the  parties. 

Second.  That  if  the  agreement  could  by  possibility  be  construed  into  a 
submission  of  the  cause  to  arbitration,  it  was  a  submission  of  part  of  it 
only,  as  to  the  respondents,  Classon  never  having  signed  the  agreement, 
nor  authorised  Mosher  to  sign  it  for  him,  and  the  consequence  would  be 
that  the  suit  could  only  be  discontinued  in  part. 
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The  court  took  the  papers  and  held  the  motion  under  advisement  a  few 
days,  when  JEWETT,  Chief  Judge,  gave  the  decision,  stating  that  the 
court  considered  that  the  agreement  entered  into  by  the  parties,  did  not 
amount  to  a  submission  of  the  cause  to  arbitration,  and  denied  the  motion 
with  costs. 


ALEXANDER  LEFEVERE  vs.  JOHN  VAN  VECHTEN  and  another,  Administrators 
>  of  Lucas  Elmendorf,  deceased. 

A  Defendant  who  suffers  a  default  and  interlocutory  judgment,  and  induces  the  Plain- 
tiff to  delay  entering  judgment  by  promises  of  settlement  of  the  demand,  until  his 
death,  and  the  suit  is  revived  against  his  administrators,  who  are  allowed  to  come 
in  and  plead,  and  judgment  eventually  obtained  for  Plaintiff,  he  is  entitled  to  costs 
against  the  estate  of  the  intestate.  It  being  a  continuance  of  the  suit  commenced 
against  the  intestate  in  his  life  time,  costs  should  follow  as  if  he  had  lived. 

The  exemption  of  executors  and  administrators  from  liability  to  pay  costs,  should  not 
be  extended  beyond  the  strict  terms  of  the  statute,  per  BARCULO,  Justice. 

January  Special  Term,  1848.  Dutchess  county.  Motion  for  costs 
against  Administrators. — The  suit  was  commenced  against  Lucas  Elmen- 
dorf in  his  life  time,  to  recover  moneys  received  by  him,  as  Surrogate  of 
Ulster  county,  belonging  to  the  estate  of  John  I.  Lefevere,  of  which  the 
Plaintiff  was  administrator ;  and  which  Elmendorf  had  neglected  to  pay 
to  the  creditors  of  the  last  named  estate.  The  suit  was  commenced  in 
1842,  and  the  default  of  the  Defendant  was  entered  in  July,  1843.  The 
Plaintiff  delayed  perfecting  judgment,  at  the  instance  of  the  Defendant, 
who  promised  from  time  to  time  to  look  over  the  accounts  and  ascertain 
the  amount  due  to  the  Plaintiff;  but  always  postponed  the  examination 
on  the  plea  of  other  important  business.  Thus  things  remained  until  the 
death  of  Elmendorf,  which  seems  to  have  occurred  some  time  after,  but 
the  precise  time  is  not  stated.  After  his  death  a  scire  facias  was  issued 
to  revive  the  suit  against  the  present  Defendants,  as  administrators  of 
Elmendorf.  In  January,  1845,  a  rule  was  entered  by  stipulation  between 
the  attorneys,  reviving  the  suit,  and  opening  the  default,  allowing  the 
Defendant  to  plead.  Issue  was  thereupon  joined  by  a  plea  of  the  general 
issue  and  notice  of  set  off,  and  the  cause  referred  to  referees,  who  reported 
due  to  the  Plaintiff,  $856-65.  The  Plaintiff  now  moves  for  costs. 

J.  0.  LINDERMAN,  jfor  Plaintiff. 
M.  ScHooNMAKER,/or  Defendants. 
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BARCULO,  Justice. — The  Plaintiff  puts  his  claim  upon  two  grounds — 

1.  That  the  Defendant  unreasonably  neglected  and  resisted  the  pay- 
ment of  his  demand. 

2.  That  it  being  the  continuance  of  a  suit  commenced   against  the  in- 
testate in  his  life  time,  costs  should  follow  as  if  he  had  lived. 

As  to  the  first  point,  the  affidavits  are  too  obscure  and  defective  to  sus- 
tain the  motion  on  that  ground  alone.  I  think,  however,  that  on  the  second 
ground  the  Plaintiff  should  recover  his  costs.  The  Defendant,  Elmendorf, 
had  suffered  a  default  and  interlocutory  judgment  to  be  enterd  against  him 
in  his  life.  This  was  an  admission  of  indebtedness ;  and  the  Plaintiff  could 
at  once  have  proceeded  to  have  the  damages  assessed  by  writ  of  inquiry, 
and  might  have  perfected  his  judgment  and  collected  his  costs.  He  de- 
layed doing  this  at  the  Defendant's  request.  The  administrators  then 
come  in  and  plead,  and  put  the  Plaintiff  to  the  expense  of  establishing  his 
claim  before  referees.  I  see  no  good  reason  why  the  estate  should  not 
pay  the  cosls. 

I  am  decidedly  opposed  to  extending  the  exemption  of  executors  and 
administrators  from  liability  to  pay  costs  beyond  the  strict  terms  of  the 
statute.  The  rule  in  this  state  is  already  much  more  liberal  than  the 
English  rule,  or  that  of  the  neighboring  states ;  and  I  am  well  persuaded 
that  their  immunity,  in  this  respect,  here,  induces  persons  acting  in  these 
capacities  to  prosecute,  as  well  as  defend  against,  claims,  frequently,  which 
under  different  circumstances,  would  be  amicably  and  easily  adjusted. 

The  Plaintiff  has  leave,  therefore,  to  enter  up  his  judgment  against  the 
Defendants  for  costs,  to  be  levied  on  the  property  of  the  estate,  with  $10 
cost  of  this  motion. 


.  EDWARD  MARTIN  vs.  CATHARINE  MARTIN. 

A  declaration  in  ejectment  containing  several  counts,  and  in  each  count  distinct  por. 
tions  of  separate  and  distinct  lots  of  land  are  claimed,  and  in  one  of  which  the  whole 
premises  are  claimed;  the  verdict  being  for  Plaintiff  for  a  portion  of  one  distinct  lot 
in  a  particular  count  only,  and  the  Defendant  found  not  guilty  as  to  the  remaining 
counts,  he  cannot  recover  costs  under  the  statute  against  the  Plaintiff,  on  the  counts 
upon  which  he  was  discharged. 

The  causes  of  action  in  the  different  counts  are  substantially  the  same, 
Where  there  are  two  or  more  distinct  causes  of  action  in  separate  counts,  the  Plaintiff 
•hall  recover  costs  on  those  issues  which  are  found  for  him,  and  the  Defendant  cm 
those  which  are  found  in  his  favor.    2  R.  S.,  617,  §  26. 

Motion  by  Defendant  for  costs  of  issues  found  in  her  favor.    This  was 
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an  action  of  ejectment  tried  at  the  last  Dutchess  circuit.  The  declaration 
contained  three  counts.  In  each  count  the  Plaintiff  claimed  an  undivided 
interest  in  two  separate  and  distinct  lots  of  land.  In  the  first  count  he 
claimed  1-18 ;  in  the  second  count  1-9 ;  and  in  the  third  count  he  claimed 
the  whole  premises.  The  jury  found  a  verdict  for  the  Plaintiff  on  the 
second  count,  for  l-9th  of  the  first  described  lot;  and  found  the  Defendant 
not  guilty,  as  to  the  other  lot,  and  as  to  the  first  and  third  counts.  The 
Defendant  now  claims  costs  for  the  issues  found  in  her  favor. 

U.  COLE,  for  Deft, 

WM.  ENO,  for  Plff. 

BARCULO,  Justice. — The  Defendant's  claim  is  founded  on  the  26th  sec- 
tion of  the  Revised  Statutes,  in  relation  to  costs,  (2  R.  S.,  617,)  which 
provides  that  "  when  there  shall  be  several  issues  joined  in  any  cause,  and 
a  verdict  shall  be  rendered  for  the  Plaintiff  on  one  or  more  of  them,  and 
for  the  Defendant  on  another,  if  the  Plaintiff  obtain  judgment  upon  the 
whole  record,  costs  shall  be  awarded  as  follows : 

"  1.  When  the  substantial  cause  of  action  was  the  same  in  each  issue, 
the  Plaintiff  shall  recover  the  costs  on  those  issues  which  were  found  for 
him,  and  shall  not  be  liable  to  the  Defendant  for  the  costs  of  the  issue, 
which  shall  have  been  found  for  such  Defendant. 

"  2.  When  there  are  two  or  more  distinct  causes  of  action  in  separate 
counts,  the  Plaintiff  shall  recover  costs  on  those  issues  which  are  found 
for  him ;  and  the  Defendant  on  those  which  are  found  in  his  favor." 

It  is  contended  by  the  Defendant's  counsel  that  each  count  in  the  de- 
claration contains  a  distinct  cause  of  action,  and  that  therefore  the  case 
comes  within  the  second  subdivision  of  the  statute.  The  case  cited  (Crit- 
tenden  vs.  Crittenden,  1  Hill,  359,)  does  not  sustain  the  position.  In  that 
case  the  Plaintiff  claimed  an  estate  in  dower  in  one  count ;  and  an  estate 
in  fee  as  heir  at  law  in  the  other.  The  titles  were  essentially  different, 
and  required  different  evidence.  But  in  the  present  case  the  causes  of 
action  in  the  different  counts  are  substantially  the  same.  The  Plaintiff 
claims  all  the  premises  in  fee,  and  the  counts  only  vary  in  the  degree  of 
interest  claimed.  Each  count  requires  the  same  line  of  proofs,  but  differs 
from  the  others,  in  order  to  meet  the  uncertain  views  of  the  jury  upon  a 
conflict  of  evidence,  or  the  opinion  of  the  court  upon  some  disputed  legal 
question.  Bull  vs.  Ketchum,  (2  Denio,  188.) 

Nor  do  I  think  the  case  of  Seymour  vs.  Billings,  (12  Wen.,  285,)  will 
warrant  this  court  in  granting  this  motion,  upon  the  ground  that  the 
Plaintiff  wholly  failed  to  make  out  his  right  to  recover  as  to  the  second 
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lot  mentioned  in  each  count.  In  that  case  the  rule  was  so  applied  to  an 
action  of  replevin.  But  I  am  constrained  to  say,  that  I  cannot  consider 
that  case  as  an  authority  beyond  that  particular  action.  If  \ve  adopt  the 
general  rule,  that  the  Defendant  is  entitled  to  recover  costs,  whenever  the 
Plaintiff  fails  as  to  any  distinct  item  of  his  claim  in  a  count,  it  will  be 
rare  indeed  that  an  action  of  trover,  debt,  or  assumpsit,  will  be  tried  with- 
out being  followed  by  a  similar  motion. 
The  motion  must  be  denied,  without  costs. 


IN  EQUITY. 

NICHOLAS  BAKER  vs.  STEPHEN  T.  MARTIN  and  others. 

A  bill  will  be  dismissed  with  costs,  where  due  diligence  is  not  used  in  its  prosecution. 
Thus,  where  the  Plaintiff  filed  his  bill  in  April,  1847,  against  26  Defendants,  and 
subpoena  to  appear  and  answer,  issued  and  served  on  eighteen  of  them,  four  of  whom 
appeared  and  answered  in  August  following,  some  by  separate  solicitors,  to  which 
answers  Plaintiff  filed  replications  in  September  next  thereafter,  (some  of  the  Defend- 
ants in  the  bill  were  infants,)  after  which  no  steps  had  been  taken  by  either  party, 
'  until  the  following  January,  when  the  motion  to  dismiss  for  want  of  prosecution  was 
made  by  the  Defendants  who  had  answered  :  held,  that  the  bill  be  dismissed  with 
costs  to  the  moving  Defendants,  and  $10  costs  of  each  motion. 

Motion  to  dismiss  bill  for  want  of  prosecution. — The  bill  was  filed  on 
the  15th  of  April,  1847,  and  subpoena  to  appear  and  answer  issued  and 
served  upon  some  of  the  Defendants.  The  Defendants,  Cornelius  Peters 
and  John  Martin,  appeared  and  put  in  their  answer  in  August.  Philip  F. 
Brill,  another  Defendant,  appeared  by  a  separate  solicitor,  and  put  in  his 
answer  in  August.  Benjamin  Germond  and  wife  appeared  by  a  third 
Solicitor,  and  put  in  their  answer  in  August.  The  Plaintiff  filed  a  repli- 
cation to  each  answer  on  the  second  day  of  September  last ;  since  which, 
no  steps  have  been  taken  by  any  of  the  parties.  Of  twenty-six  Defend- 
ants, eight  have  not  been  served  with  subpoena.  Of  these,  one  resides  in 
Westchester  county;  one  is  said  to  be  in  Sullivan;  one  resides  in  the  state 
of  Ohio  ;  two  in  the  western  part  of  this  state ;  and  the  rest  in  the  county 
of  Dutchess.  The  Plaintiff  resides  in  the  latter  county,  and  in  the  neighbor- 
hood of  some  of  the  Defendants.  Some  of  the  Defendants  are  infants, 
and  no  application  has  been  made  for  the  appointment  of  a  guardian  ad 
litera  for  them  ;  no  steps  have  been  taken  against  the  non-resident. 

On  this  statement  of  facts,  the  Defendants  who  have  answered,  move 
to  dismiss  the  bill  for  want  of  prosecution. 
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The  Plaintiff's  solicitor,  who  resides  in  the  city  of  New  York,  swears 
that  proceedings  were  stayed  by  the  death  of  John  Martin,  who  died  on 
the  26th  of  September  last ;  and  that  prior  to  that  time  he  had  been  dili- 
gently endeavoring  to  ascertain  the  residence  of  the  Defendants ;  and 
that  he  proceeded  with  the  utmost  diligence  until  the  death  of  John 
Martin. 

T.  C.  CAMPBELL  for  Defendant  Brill, 

L.  G.  DODGE  for  Defendants,  Germond  and  uife* 

J.  EMOTT,  fa.  for  Defendant  Peters. 

H.  S.  DODGE  and  E.  Q.  ELDRIDGE  far  Plaintiff. 

BARCULO,  Justice. — It  is  unnecessary  to  enquire  whether  the  Plaintiff 
could  proceed  without  reviving  the  suit  against  the  representatives  of  John 
Martin,  or  whether,  if  not,  he  has  used  due  dilligence  in  so  reviving  it. 
He  must,  at  all  events,  show  a  satisfactory  reason  for  not  expediting  the 
cause  up  to  the  time  of  John's  death.  (1  Harbour's  Ch.  Pr.  244.) 

A  period  of  more  than  five  months  elapsed  between  the  time  of  filing  the 
bill  and  the  death  of  John.  The  Plaintiff's  solicitor  excuses  himself  in 
regard  to  three  of  the  Defendants,  by  stating,  that  they  were  made  parties 
as  mortgagees  of  part  of  the  premises  in  question,  and  there  was  reason  to 
believe  that  the  mortgages  would  be  discharged  before  the  other  parties 
could  be  brought  in,  and  then  the  bill  might  be  dismissed  as  to  them.  If 
this  were  the  only  point  of  negligence,  it  might  be  excused. 

But  there  is  no  excuse  offered  for  not  obtaining  the  appointment  of  a 
guardian  ad  litem  for  the  infant  Defendants. 

Nor  is  there  any  sufficient  excuse  for  not  proceeding,  by  advertisement, 
against  the  non-resident  Defendant.  The  affidavit  is  not  explicit  in  this 
respect.  It  states  that  the  solicitor  was  "  unable  to  get  precise  information" 
further  than  that  Rebecca  Luyster  resided  in  the  state  of  Ohio. 

There  is  no  affidavit  of  the  Plaintiff.  It  appears,  however,  by  one  of 
the  affidavits  on  the  part  of  the  Defendant,  that  Plaintiff  has  resided  up- 
wards of  20  years  within  a  short  distance  of  the  family  of  Thomas  Martin, 
deceased,  of  whom  most  of  the  Defendants  are  descendants — said  Rebecca 
being  a  daughter  of  said  Thomas.  It  can  hardly  be  supposed  that  the 
Plaintiff  was  ignorant  of  her  place  of  residence;  or  at  all  events,  that  he 
could  not  ascertain  it  and  furnish  the  information  to  his  solicitor. 

Nor  does  the  Plaintiff's  counsel  answer  that  part  of  the  Defendants' 
affidavit  which  states,  that  before  the  commencement  of  the  suit,  Stephen 
T.  Martin,  a  brother  of  said  Rebecca,  went  to  New  York,  at  Plaintiff's 
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request,  and  informed  his  solicitor  of  the  places  of  residence  of  the  De- 
fendants. 

It  is  impossible  to  discover  any  thing  like  diligence  on  the  part  of  the 
Plaintiff.  The  bill  must  therefore  be  dismissed,  with  costs  to  the  moving 
Defendants,  and  $10  costs  of  each  motion* 


IN  EQUITY. 
JOHN  HAINES  vs.  JAMES  TAYLOR  and  others. 

A  sale  of  mortgaged  premises  made  in  the  county  where  the  premises  are  situated, 
will  not  be  set  aside  or  opened,  because  it  is  made  at  a  distance  of  27  miles  from  the 
premises.  If  the  sale  is  made  in  the  county,  the  place  where  made,  &c.,  is  in  the 
discretion  of  the  officer  making  it. 

Nor  will  a  sale  be  opened  for  an  alleged  improper  refusal  of  the  sheriff  to  adjourn  it, 
where  the  papers  do  not  show  facts  clearly,  that  the  sheriff  abused  his  discretionary 
power  to  adjourn. 

The  court  will  never  set  aside  a  sale  without  some  pressing  reason,  and  where  the 
mortgagor  has  not  been  guilty  of  neglect. 

Motion  to  open  the  biddings  at  a  Sheriff's  sale  under  foreclosure. 

J.  B.  BooTH,ybr  Defendant. 
J.  W.  BRQWN,ybr  Plaintiff* 

BARCULO,  Justice. — The  mortgagor  applies  to  open  the  biddings  for  the 
following  reasons. 

1.  That  the  premises  were  sold  at  an  improper  place*  2.  That  the 
sheriff  improperly  refused  to  adjourn  the  sale. 

The  premises  were  sold  in  Newburgh  on  the  llth  day  of  December, 
1847.  They  lie  in  the  town  of  Warwick,  Orange  county,  27  miles  from 
Newburgh.  The  sale  took  place  at  the  Orange  Hotel,  the  usual  place  for 
sales  of  that  description  in  Newburgh.  But  the  Defendants'  counsel  in- 
sists that  the  sale  should  have  been  on  the  premises,  or  at  some  place 
nearer  to  the  premises. 

The  law  requires  that  sales  should  be  made  in  the  county  in  which  the 
lands  are  situated  ;  subject  to  this  limitation,  the  officer  making  the  sale 
has  full  discretion.  This  court  will  not  interfere  with  that  discretion, 
unless  a  very  strong  case  of  oppression  and  injustice  is  made  out.  No 
very  good  reason  appears  for  the  opinion  that  real  estate  will  sell  better 
on  the  premises  than  elsewhere.  It  can  hardly  be  supposed  that  chance 
bidders  will  purchase  at  high  prices.  Those  who  intend  to  buy,  usually 
become  acquainted  with  the  lands  before  the  day  of  sale;  and  go  to  the 
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place  of  sale  prepared  to  bid  a  certain  amount ;  and  this  can  be  done  as 
well  in  a  village  like  Newburgh  as  on  the  premises. 

Nor  is  there  enough  in  the  affidavits  to  show  that  the  sheriff  abused  his 
discretionary  power  in  refusing  to  adjourn.  That  the  travelling  was  bad, 
is  true.  But  it  does  not  appear  that  there  was  any  violent  storm,  or  any 
other  sufficient  reason  to  prevent  bidders  from  attending.  Nor  does  it 
appear  that  a  fair  number  of  bidders  did  not  attend,  nor  that  more  than 
one  person  was  kept  away  by  the  weather  and  bad  travelling.  On  the 
contrary,  the  premises  sold  for  a  fair  price,  considering  the  nature  of  the 
sale.  They  brought  fifty-five  dollars  an  acre,  whereas  the  highest  o3er 
on  a  resale  is  sixty-one  dollars  an  acre. 

It  is  necessary  that  there  should  be  stability  and  certainty  in  these  sales. 
Otherwise  purchasers  will  be  deterred  from  bidding,  and  property  sacrificed. 
The  court,  therefore,  never  sets  aside  a  sale  without  some  pressing  reason, 
and  where  the  mortgagor  has  not  been  guilty  of  neglect. 

Thus  where  the  horse  of  the  mortgagor  dropped  down  dead  on  his  way 
to  the  place  of  sale,  in  consequence  of  which  he  did  not  arrive  till  the 
property  had  been  sold,  at  a  price  much  below  its  value,  the  court  opened 
its  biddings.  So  also,  where  the  agent  who  had  charge  of  the  business, 
was  deprived  of  his  reason  by  the  visitation  of  God,  and  the  owner  absent 
from  the  state.  Thompson  vs.  Mount.  (1  Barbour,  Ch.  Rep.  607.) 

But  the  rule  is  distinctly  and  clearly  laid  down  in  numerous  cases,  that 
the  court  will  not  interfere  except  in  very  special  cases ;  and  never  when 
the  mortgagor  is  an  adult,  and  has  an  opportunity  of  attending  the  sale, 
and  taking  care  of  his  interests,  and  the  sale  is  fairly  conducted.  Living- 
ston vs.  Burne,  (11  John.,  555.)  Billington  vs.  Forbes,  (10  Paige,  487.) 
Duncan  vs,  Dodd,  (2  Paige,  101.) 

The  application  must  be  denied,  with  $10  costs,  to  be  paid  by  the 
sheriff  out  of  the  surplus. 


IN  EQUITY. 
NANCY  CASE  vs.  JOHN  CASE. 

An  answer  on  oath  may  be  put  in,  although  the  bill  waives  an  answer  on  oath. 

The  statute  will  protect  the  Plaintiff  against  reading  an  answer  on  oath,  as  evidence  in 
all  cases  (except  bills  for  discovery,)  where  the  Plaintiff  waives  the  necessity  of  an 
answer  on  oath,  the  answer  shall  have  no  other  or  greater  force  as  evidence  than  the 
bill.  (2  R.  S.,  175,  §  44.) 

Motion  to  take  the  Defendant's  answer  from  off  the  files,  on  the  ground 
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of  irregularity.  The  same  having  been  put  in  on  oath,  although  an 
answer  on  oath  was  waived  in  the  bill. 

PAIGE,  Justice. — It  is  contended,  that  unless  the  Complainant  makes 
this  motion,  he  will  be  deemed  to  have  waived  the  waiver  of  the  Defend- 
ant's oath  to  his  answer,  and  that  the  Defendant  will  be  able  to  read  his 
answer  as  evidence  against  the  Complainant.  I  do  not  think  that  such  a 
result  will  follow  from  an  omission  to  make  this  motion.  The  statute 
will  protect  the  Complainant  against  the  reading  of  the  answer  as  evi- 
dence against  him.  In  all  cases,  (except  bills  of  discovery,)  where  the 
Complainant  waives  the  necessity  of  an  answer  on  oath,  the  answer  shall 
have  no  other  or  greater  force  as  evidence  than  the  bill.  (2  R.  S.,  175, 
Sec.  44.)  By  rule  26  the  Defendant  is  expressly  allowed  to  put  in  his 
answer  on  oath  to  an  injunction  bill  for  the  purpose  of  moving  thereon 
for  the  dissolution  of  the  injunction,  although  the  answer  on  oath  is  waived 
in  the  bill,  and  the  rule  declares  that  such  answer  shall  have  no  greater 
or  other  force  as  evidence  than  the  bill.  The  Revised  Statutes,  (2  R.  S., 
175,  Sec.  44,)  where  the  Complainant  waives  the  oath  to  an  answer,  does 
not  require  the  answer  to  be  put  in  without  oath.  It  declares  merely  that 
the  answer  "  may  be  made  without  oath,"  but  provides  that "  it  shall  have 
no  other  or  greater  force  as  evidence,  than  the  bill."  This  leaves  it  to 
the  option  of  the  Defendant,  to  put  in  his  answer  either  with  or  without 
oath,  as  he  pleases ;  but  such  answer  whether  verified  by  the  Defendant's 
oath  or  not,  can  not  under  the  provisions  of  the  Revised  Statutes  be  evi- 
dence against  the  Complainant. 

The  motion  therefore  must  be  denied,  as  the  Complainant  can  not  be 
prejudiced  by  the  Defendant's  oath  to  his  answer.  But  as  the  question  of 
practice  presented  by  this  motion  is  new,  the  motion  is  denied  without 
costs. 


In  the  matter  of  FRANCISCO  MARTY  a  non-resident  debtor. 

y 

A  non-resident  creditor,  temporarily  here,  may  sue  out  an  attachment  against  a  non- 
resident debtor,  on  a  debt  contracted  abroad. 

February  Special  Term,  1848.  New  York  city  and  county.  The  debtor 
and  Altillio  Valtellina  the  prosecuting  creditor,  were  both  residents  of  Hava- 
na, and  they  made  a  contract  with  each  other,  and  three  others,  to  establish 
an  opera  in  the  United  States,  and  entered  upon  the  undertaking,  which 
finally  failed  Valtellina  remained  in  the  United  States,  and  came  to  the 
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city  of  New  York,  where  he  resided  several  months  and  took  the  pre- 
liminary steps  to  become  naturalized.  After  doing  so,  he  sued  out  before 
one  of  the  judges  of  the  Common  Pleas  of  New  York,  an  attachment 
against  Marty  as  a  non-resident,  he  never  having  been  in  the  United 
States,  on  a  claim  for  damages  alleged  to  have  arisen  from  a  violation  by 
Marty  of  this  contract  of  partnership,  on  affidavits  that  Valtellina  was 
only  temporarily  in  the  United  States,  and  not  a  permanent  resident  m 
New  York.  An  application  was  made  to  the  judge  who  issued  the  attach- 
ment for  a  supersedeas,  which  he  refused  on  the  ground  that  he  had  no 
authority  therefor ;  thereupon  a  certiorari  was  sued  out  removing  the  pro- 
ceedings into  this  court. 

A.  I).  LOGAN,  for  the  debtor,  on  the  coming  in  of  the  return  to  the  cer- 
tiorari, moved  to  discharge  the  attachment  on  the  ground,  among  other 
things,  that  both  parties  being  non-residents,  and  the  debt,  being  contract- 
ed abroad,  there  was  no  authority  under  the  statute  to  issue  an  attachment. 

EMMET  CONTRA. 

EDMONDS,  Justice,  delivered  the  following  opinion  : — The  case  of  Fitz- 
gerald (2  Caines,  3-S,)  caused  some  doubts  whether  a  non-resident  cre- 
ditor could  avail  himself  of  the  benefit  of  our  laws,  authorizing  an  attach- 
ment against  a  non-resident  debtor.  But  that  case  has  been  overruled. 
In  Robbins  vs  Cooper,  6  J.  C.  R.,  190,  Chancellor  Kent  held  the  contrary. 
In  ex  parte  Caldwell,  bth  Cow.  293,  this  court  say  that  the  20th  section  of 
the  statute  must  have  been  overlooked  by  the  court  in  Fitzgerald's  case, 
and  they  add  that  an  attachment  in  favor  of  a  foreign  creditor  who  had 
followed  his  debtor  to  this  country,  was  expressly  authorized  by  our  statute, 
1  R.  L.,  157,  but  in  ex  parte  Schroeder,  6  Cowen,  603,  the  court  held 
that  a  creditor  abroad,  not  resi  lent  nor  domiciled  here,  but  only  transiently 
in  New  York,  could  not  sue  out  an  attachment  against  his  debtor  being  a 
non-resident,  on  a  contract  made  abroad,  and  they  express  a  doubt  whether 
even  a  resident  creditor  could  proceed  by  attachment  here  upon  a  contract 
made  abroad. 

All  these  cases  were  before  the  Revised  Statutes  which  made  some- 
thing of  an  alteration  in  the  law  in  regard  to  the  matter,  which  makes 
the  distinction  between  the  case  in  5th  Cowen  and  6t/t  Cowen.  The 
former  statute  required  that  the  person  proceeded  against,  whether  ab- 
sconding or  non-resident  debtor,  should  be  "  indebted  within  this  state," 
therefore  iu  Gt/t  Cowen,  the  attachment,  though  in  favor  of  a  non-resident 
creditor,  was  set  aside,  because  the  debtor  was  not,  and  never  had  been  in 
this  state.  But  in  bth  Cowen,  the  creditor  was  also  a  non-resident,  and 
the  debt  had  also  been  contracted  abroad,  but  the  debtor  was  concealed 
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in  this  state,  and  therefore  was  indebted  in  this  state.  But  the  Revised 
Statutes  have  omitted  the  requirement  that  the  debtor  should  be  indebted 
in  this  state,  and  the  revisors  in  their  notes  to  that  section,  which  gives  the 
attachment  to  the  enumerated  creditors,  say  it  is  intended  to  conform  to 
6  Cow.,  603,  "  and  to  express  the  meaning  of  the  legislature  distinctly,  as 
it  seems  to  be  understood  in  5  Cow.  293,  and  the  cases  cited."  One  of 
'the  cases  cited,  is  that  in  6  J.  C.  R.  Hence  the  statute  1  R.  S.,  3,  §  3, 
says  "  such  application  may  be  made  by  a  creditor  resident  within  this 
state  or  out  of  it,"  which  provision  the  revisors  say  is  §20,  of  1  R.  L., 
157.  That  section  20  is,  that  any  creditor  residing  out  of  this  state,  shall 
be  deemed  a  creditor  within  the  act,  and  this  court  in  5  Cow.,  say  that, 
that  section  expressly  authorizes  a  proceeding  in  favor  of  a  non-resident 
creditor  on  a  debt  contracted  abroad. 

It  seems  to  me  then  plainly  to  be  the  intention  of  the  statute  to  authorize 
a  non-resident  creditor  to  sue  out  an  attachment,  so  that  if  Valtellina  is, 
as  was  alleged,  only  temporarily  here,  and  not  domiciled  in  this  state,  he 
may  institute  these  proceedings. 

This  disposes  of  theHwo  first  objections  made  in  behalf  of  the  debtor  ; 
the  other  one  relates  to  the  form  of  his  application.  But  the  statute  only 
requires  that  he  shall  state  the  amount  of  his  claim  and  the  nature  of  it, 
so  far  as  to  declare  whether  it  arises  upon  contract,  or  upon  a  judgment, 
or  decree  within  this  state ;  those  things  are  set  out  in  this  application, 
and  therefore  it  is  sufficient. 

There  being  then,  according  to  the  view  I  take  of  this  case,  no  valid  ob- 
jections to  these  proceedings,  they  must  be  remitted  to  the  officer  who 
signed  the  warrant  for  further  proceedings. 


SAMUEL  DAUCHY  et  al.  vs.  LYMAN  ALLEN. 

Where  a  cause  is  noticed  for  hearing  before  a  referee,  and  afterwards  countermanded, 
this  court  will  direct  the  Plaintiff  to  pay  such  of  the  Defendant's  costs  of  preparing 
for  trial  as  had  accrued  before  notice  of  countermand. 

And  where  the  Plaintiff  notices  a  cause  for  hearing  before  a  referee,  and  does  not  appear 
at  the  time  and  place  appointed  for  hearing,  the  referee  being  absent,  also  by  his  di- 
rection the  Plaintiff,  will  be  charged  with  the  Defendant's  costs  of  preparation  and 
attendance. 

Albany  Special   Term,  February,  1848.     The  issue  joined  in   this 
cause  was  referred  for  trial  to  Hiram  P.  Hunt,  Esq.,  of  Troy,  as  sole  re- 
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feree.     The  Plaintiffs'  attorney  resided  at  Troy,  and  the  Defendant's  at- 
torney at  Whitehall,  Washington  county,  about  70  miles  distant. 

The  cause  was  duly  noticed  for  hearing  before  the  referee  at  Troy,  for 
16th  of  December,  1847,  at  10  A.  M.  The  Defendant's  attorneys  issued 
subpoenas  which  were  served,  and  employed  counsel  at  Troy,  to  try  the 
cause.  On  the  15th  of  December,  Defendant's  attorney  received  a  notice 
of  countermand,  mailed  at  Troy  on  the  14th  of  December,  in  which  the 
Plaintiffs'  attorney  stated  that  he  could  not  bring  on  the  hearing  on  the 
16th,  in  consequence  of  some  professional  business  in  an  adjoining  county. 
The  countermand  did  not  arrive  at  Whitehall  till  after  one  of  the  witnesses 
subpoenaed  had  left  there  to  attend  the  trial.  The  counsel  for  Defendant 
and  two  witnesses  for  Defendant,  attended  at  the  time  and  place  appointed 
for  the  hearing.  Neither  the  Plaintiff  nor  his  counsel  appeared.  In  con- 
sequence of  the  countermand,  the  referee  did  not  attend.  The  Defendant 
moved  for  a  rule  requiring  the  Plaintiff  to  pay  the  costs  of  attending1,  &c., 
pursuant  to  the  notice  of  hearing. 

E.  PEARSON,  for  Plff. 
WM.  C.  McHARG,  for  Deft. 

PARKER,  Justice. — It  is  clearly  equitable  that  the  Plaintiffs  should  pay 
the  costs  to  which  the  Defendant  was  subjected,  in  consequence  of  the 
hearing  being  noticed  for  the  16th  of  December.  I  do  not  find  that  the 
question  here  presented  has  been  expressly  decided ;  but  there  are  anala- 
gous  cases  reported,  which,  I  think,  recognize  fully  the  principle. 

In  Butler  vs.  Kelsey  (14  John.  342,)  a  default  was  entered  for  want  of 
a  plea  in  an  action  for  slander.  The  Plaintiff  gave  notice  of  executing  a 
writ  of  inquiry  of  damages,  before  the  sheriff,  and  the  Defendant  attended 
at  the  time  and  place  appointed,  pursuant  to  notice,  with  his  witnesses. 
The  Plaintiff  did  not  appear,  and  after  Defendant  had  waited  a  consider- 
able time,  he  was  told  by  the  sheriff  that  the  writ  could  not  be  executed. 
The  Defendant's  counsel  moved  the  Supreme  Court,  that  the  Plaintiff 
pay  the  Defendant's  costs  of  attending  before  the  sheriff,  pursuant  to  the 
notice,  and  the  costs  of  the  motion,  and  after  argument,  such  a  rule  was 
granted. 

Where  a  feigned  issue  was  awarded  from  chancery,  if  the  Plaintiff 
failed  to  proceed  to  trial  at  the  circuit,  pursuant  to  notice  given  by  him 
for  that  purpose,  the  Court  of  Chancery  on  motion  gave  costs  to  the  De- 
fendant. Anon,  2  P.  Wm.'s,  68 ;  Doe  vs.  Roe,  5  hill,  376. 

If  the  Plaintiff  fails  to  bring  his  cause  to  trial  at  the  circuit  pursuant 
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to  notice,  the  remedy  is  by  motion  for  judgment  as  in  case  of  non-suit, 
and  the  Plaintiff  is  relieved,  on  a  proper  case  shown,  by  paying  the  costs 
of  the  circuit  and  of  the  motion,  and  stipulating  to  try  at  the  next  circuit: 
and  it  was  held  in  Petit  vs.  Hewlitt,  2  Howard's  S.  T.  Rep.,  157,  that  a 
motion  for  costs  in  such  a  case  was  irregular. 

There  are  however  several  cases  reported,  in  which  costs  at  the  circuit 
have  been  ordered  to  be  paid  on  motion. 

In  Mix  vs.  Brisbane,  2  Wend.,  286,  the  cause  was  called  on  the  first 
day  of  the  circuit,  and  the  trial  put  off  for  the  day  on  the  application  of 
the  Defendant.  In  consequence  of  the  illness  of  the  judge  next  day,  the 
cause  was  not  tried  at  that  circuit.  The  Supreme  Court  on  motion  ordered 
Defendant  to  pay  the  costs  of  the  day. 

In  Hart  vs.  Wood,  6  Wend.,  558,  one  of  several  Defendants  moved  for 
costs  of  the  circuit,  the  Plaintiff  having  neglected  to  bring  the  cause  to 
trial,  pursuant  to  notice,  and  the  motion  was  granted.  Sutherland,  Justice, 
said  "he  cannot  move  for  judgment  as  in  case  of  non-suit,  there  being 
other  Defendants;  but  it  is  right  that  he  should  have  his  costs  of  attending 
at  the  circuit." 

The  same  reasoning  applies  to  this  question  we  are  now  considering. 
Where  a  cause  is  referred,  the  Defendant  cannot  move  for  judgment  as  in 
case  of  non-suit,  till  the  expiration  of  forty  days  after  he  shall  have  served 
on  the  Plaintiff  a  notice,  requiring  him  to  bring  the  cause  to  a  hearing. 
Rule  43.  Such  a  remedy  therefore  can  afford  no  relief  in  a  case  like  this, 
and  unless  there  be  a  remedy  by  motion  for  costs,  the  Plaintiff  may  harass 
the  Defendant  at  pleasure  during  the  forty  days,  by  noticing  and  neglect- 
ing to  try  his  cause. 

The  statute  provides  that  "  whenever  a  cause  may  be  noticed  for  trial, 
and  such  notice  shall  be  countermanded,  the  Defendant  shall  be  entitled 
to  all  the  costs  actually  incurred  by  him  previous  to  the  service  of  such 
countermand."  2  R.  S.,  514,  §  37. 

Under  ibis  section  applications  have  frequently  been  made  for  a  rule 
directing  the  payment  of  costs.  Jennings  vs.  Holbcrt,  1  Howard's  S.  T. 
7?.,  66;  Jlnon,  7  //•///,  168.  I  see  no  reason  why  that  statutory  provision 
is  not  as  applicable  to  a  cause  pending  before  referees,  as  to  a  cause  no- 
ticed for  tiial  ;it  the  circuit. 

But  if  there  had  been  in  this  case  no  countermand,  it  would,  in  my 
opinion,  be  equally  obligatory  upon  this  court  to  see  that  the  Defendant 
should  not  be  put  to  such  expense  without  remedy.  It  was  entirely  the 
fault  of  the  Plaintiff  that  the  cause  was  not  tried,  and  he  alone  could 
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select  the  time  and  place  for  trial.  It  is  manifestly  right  that  he  should 
pay  all  the  costs  to  which  he  has  subjected  the  Defendant,  including  costs 
of  preparation  as  well  as  costs  of  attendance. 

The  motion  is  therefore  granted,  but  the  practice  having  been  hitherto 
unsettled,  no  costs  of  this  motion  are  allowed. 


DANIEL  WIGHT  and  WILLIAM  Wr.  WEIGHT  vs.  JOSEPH  J.  ALDEN  and 
ALANSON  D.  AGAN. 

Where  more  than  a  year  and  a  clay  elapse  after  the  date  of  a  warrant  of  attorney  to 
confess  judgment,  the  Plaintiff  must  procure  an  cx-parte  order  of  a  judge  at  cham- 
bers, or  of  the  court  to  authorize  the  entering  up  of  judgment:  alter  ten  years  the 
order  can  be  made  only  by  the  court. 

To  entitle  the  Plaintiff  to  such  order,  he  must  prove  by  affidavit  the  due  exrcution  of 
the  warrant  of  attorney,  that  the  debt  or  some  part  of  it  is  sliil  due,  and  that  the 
pai  ties  are  alive. 

Where  the  Plaintiffs'  attorney  accidentally  omitted  to  obtain  such  order,  but  entered  up 
judgment  nearly  two  years  after  the  date  of  the  Avarrant  of  attorney,  it  appearing 
that  the  Plaintiff  was  entitled  to  the  order, and  that  the  Defendant  had  not  been  pre- 
judiced by  the  omission  to  obtain  it,  the  court  refused  to  set  aside  the  judgment  and 
execution,  but  allowed  the  PJain'iff  to  enter  the  order  nunc  pro  tune,  on  paying 
costs  of  the  motion. 

The  power  of  the  court  to  allow  amendments  will  be  liberally  exercised,  and  will  be 
extended  to  evei  y  case  within  the  statute,  where  it  is  necessary  to  prevent  a  substan- 
tial right  being  sacrificed  to  a  mere  technicality. 

Albany  Special  Term,  February,  1848.  This  was  a  mo!  ion  to  set  aside 
for  irregularity  a  judgment  entered  in  this  court  by  confession,  on  bond 
and  warrant  of  attorney,  on  the  ground  that  more  than  a  year  and  a  day 
had  elapsed  after  the  date  of  the  warrant  of  attorney,  before  the  judgment 
was  entered  up,  and  that  an  order  was  not  previously  obtained  from  a 
judge  at  chambers,  or  from  the  court  authorizing  the  entering  of  the  judg- 
ment. 

The  bond  and  warrant  of  attorney  were  dated  March  26ih,  1846.  The 
bond  was  in  the  penalty  of  $'5,440,  conditioned  for  the  payment  of  $2720, 
and  interest.  There  were  several  endorsements  on  the  bond,  the  last  being 
dated  20th  January,  1848,  .and  signed  by  both  Defendants,  in  which 
the  Defendants  consented  that  another  demand  of  $414.28  should  be  in- 
cluded in  and  secured  by  the  bond. 

It  being  supposed  that  some  change  was  about  to  be  made  in  the  pro- 
perty of  the  Defendants,  a  judgment  was  hastily  entered  up  on  20th  of 
January,  1848,  and  an  execution  issued  and  levy  made.  The  attorney 
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for  Plaintiffs  inadvertently  neglected  to  procure  an  order  authorizing  the 
entering  up  of  the  judgment,  and  there  were  also  several  clerical  errors 
in  the  filling  up  of  the  execution. 

This  motion  was  made  in  behalf  of  Alanson  D.  Agan,  one  of  the  De- 
fendants. 

In  opposition  to  the  motion  it  was  shown  by  the  affidavit  of  the  sub- 
scribing witness,  that  the  bond  and  warrant  of  attorney  were  duly  executed, 
and  by  other  affidavits  that  the  amount  claimed  was  all  due  and  unpaid, 
and  that  all  the  parties  were  still  alive,  and  that  the  Plaintiffs  would  be 
in  danger  of  losing  their  demand  if  the  judgment  and  execution  were  set 
aside. 

There  was  no  disagreement  between  the  parties  as  to  the  amount  due, 
and  it  appeared  that  after  a  levy  was  made  under  the  execution,  the  De- 
fendants admitted  that  the  sum  directed  to  be  collected  on  the  execution 
was  due. 

It  further  appeared  that  the  bond  and  warrant  of  attorney  were  executed 
to  secure  the  payment  of  the  purchase  money  agreed  to  be  paid  for  a 
store  of  goods,  and  that  the  levy  was  made  on  some  of  the  same  goods. 

C.  STEVENS,  for  Deft.  Jigan. 
A.  TABER,  for  Plffs. 

PARKER,  Justice. — There  can  be  no  doubt  of  the  existence  of  the  com- 
mon law  rule,  that  an  ex  parte  order  of  a  judge  at  chambers,  or  of  the 
court,  is  necessary  to  authorize  the  entering  up  of  judgment,  where  more 
than  a  year  and  a  day  has  elapsed  after  the  date  of  the  warrant  of  at- 
torney. To  entitle  the  Plaintiff  to  such  an  order,  he  must  prove  by  affi- 
davit the  due  execution  of  the  warrant  of  attorney,  that  the  debt  or  some 
part  of  it  is  still  due,  and  that  the  parties  are  alive.  After  ten  years  the 
order  can  only  be  made  by  the  court.  Bank  vs.  St.  John,  5  Hill,  499 ; 
Grali.  Pr.,  774;  6  Modern,  212;  7  Modern,  94;  1  Barn,  fy  Aid.,  567; 
1  Strange,  639 ;  1  Maul  &  Selw.,  174 ;  1  Dow.  #  Ry.,  558 ;  3  Salic.,  321. 

It  is  not  necessary  to  enquire  how  this  practice  originated,  nor  whether 
it  ought  to  be  retained.  It  is  well  that  there  should  be  some  protection 
for  the  Defendant  against  improperly  entering  up  a  judgment  on  a  stale 
bond  and  warrant  of  attorney. 

It  may  perhaps  admit  of  some  doubt  whether  this  rule  is  applicable  to 
the  case  in  question.  The  endorsement  made  on  the  bond  on  the  same 
day  on  which  the  judgment  was  entered,  by  which  the  Defendants  agreed 
in  writing  over  both  their  signatures,  that  the  sum  of  $414.28,  being  the 
amount  of  a  certain  promissory  note,  should  be  deemed  to  be  included  in 
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the  bond,  renders  the  transaction  of  so  fresh  a  character,  as  seems  hardly 
to  call  for  the  formality  of  obtaining  an  order  to  authorize  the  entry  of 
judgment;  but  conceding  that  notwithstanding  this, the  rule  above  referred 
to  is  still  applicable,  it  is  necessary  to  enquire  whether  this  is  a  proper 
case  for  the  exercise  of  the'power  of  this  court  to  allow  an  amendment. 

It  does  not  appear  that  the  Defendants  have  been  at  all  injured  by  the 
omission  to  procure  the  order  of  a  judge.     All  the  facts  that  it  would  ' 
have  been  necessary  to  show  before  the  officer  to  entitle  the  Plaintiffs  tof 
such  an  order,  existed  when  the  judgment  was  entered,  and  are  now  most 
satisfactorily  proven  here,  by  affidavits  which  are  not  contradicted.     The 
Defendant  Agan  rests  his  motion  solely  upon  the  bare  technical  omission 
to  procure  the  order.     Under  these  circumstances  it  is  claimed;  we  ought! 
to  authorize  the  making  of  the  order  nunc  pro  tune. 

The  statute  has  vested  in  this  court  the  most  ample  power  of  amend- 
ment. It  extends  to  "every  default  or  negligence  of  any  clerk  or  officer 
of  court,  or  of  the  parties  or  their  counsellors  or  attorneys,  by  which  neither 
party  shall  have  been  prejudiced."  2  R.  S.,  425,  §§7  and  S.. 

This  power  has  been   heretofore  very  liberally  exercised  by  the  court, 
though  perhaps  in  no  case  precisely  like  the  present.     In  Scammon  vs.( 
Drake,  I  Caine's,  9,  a  motion  was  made  to  set  aside  a  capias  ad  satisfacien-\ 
dum,  because  the  record  of  judgment  had  not  been  signed,  and  it  was  or- 
dered to  be  done  nunc  pro  tune. 

In  Close  vs.  Gillespcy,  3  John.  526,  a  judgment  on  bond  and  warrant 
of  attorney  was  docketed  without  the  plea  having  been  signed  by  any  ( 
attorney  for  Defendant,  and  there  was  no  name  of  any  attorney  for  De- 
fendant  inserted  in  the  record.     The  court  allowed  an  amendment  nunc 
pro  tune,  though  opposed  by  a  junior  judgment  creditor. 

Holmes  vs.  Thompson,  2  Cowen,  410,  was  a  case  in  which  the  Plaintiff 
had  omitted  to  file  his  nisi  prius  record,  post  a  clerk's  certificate,  venire,  / 
&c.,  and  had  lost  them  ;   he  had  also  omitted  the  proper  continuances  in  ) 
his  judgment   record.     After  writ   of  error   brought,  he   was   allowed 
on  motion,  to  make  new  papers  and  file  them  nunc  pro  tune,  and  amend 
his  continuances. 

Amendments  were  also  allowed  under  circumstances  somewhat  similar 
in  3  Cowen,  39;  8  Cowen,  746;  9  Cowen,  304;  19  Wend.,  329;  1  Hill, 
121;  5  Hill,  519;  2  Denio,  185;  1  Howard's  S.  T.  R.,  82;  3  do.,  173. 

In  Jordan  vs.  Posey,  1  Howard's  S.  T.  R.,  123,  the  warrant  of  attorney  / 
was  by  mistake  omitted  to  be  filed  with  the  judgment  record,  as  required 
by  statute.     On  Defendant's  motion  to  set  aside  the  judgment  and  execu- 
tion, the  court  ordered  the' warrant  to  be  filed  nunc  pro  tune. 
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So  in  Buttin  vs.  Wilder,  6  Hill,  242,  on  motion  to  set  aside  a  judgment 
entered  by  confession,  on  a  bond  and  warrant  of  attorney,  executed  by 
husband  and  wife;  it  was  held  that  the  proceedings  were  void  as  to  the 
wife,  and  the  judgment  against  her  was  vacated ;  but  the  Plaintiff  was 
allowed  to  amend  the  judgment  record  and  execution  nunc  pro  tune,  so 
as  to  make  the  proceedings  regular  as  to  him. 

These  cases  show  to  what  length  the  courts  of  this  state  have  gone 
in  allowing  amendments,  and  I  do  not  think  it  would  be  going  any  further 
to  suffer  an  amendment  in  this  case.  It  is  the  duty  of  the  court  to  see 
that  substantial  justice  is  never  sacrificed  to  a  mere  technicality,  and  that 
duty  would  be  none  the  less  obligatory  in  a  case  like  this,  without  the 
sanction  of  a  precedent.  In  my  opinion  the  administration  cf  justice  could 
be  greatly  promoted  in  this  state,  by  carrying  the  practice  of  permitting 
amendments  much  further  even  than  has  heretofore  been  done. 

The  case  of  Bank  vs.  St.  John,  5  Hill,  497,  is  relied  on  by  Defendant's 
counsel  to  show  that  a  judgment  by  confession  was  set  aside  for  the  defect 
here  compluined  of.  But  it  does  not  appear  that  an  amendment  was 
asked  in  that  case,  nor  would  it  have  availed  the  Plaintiff;  the  court 
having  held  that  the  warrant  of  attorney  did  not  authorize  a  confession  of 
judgment  in  this  state. 

No  cross-motion  is  needed  for  the  purpose  of  authorizing  an  amendment. 
It  may  be  made  in  resisting  the  motion,  to  set  aside  the  process  or  record 
claimed  to  be  defective.  Jones  vs.  Williams,  4  Hill,  34;  Inman  vs.  Gris- 
wold,  1  Cowen,  202. 

The  motion  to  set  aside  the  judgment,  bond,  and  subsequent  proceed- 
ings, is  therefore  denied,  and  the  Plaintiffs  may  take  an  order  nunc  pro 
tune,  as  of  20lh  January,  1848,  authorizing  the  entering  up  of  the 
judgment.  The  Plaintiffs  must  pay  the  Defendant  Agan  $10,  the  costs 
of  this  motion.  The  Plaintiffs  are  also  at  liberty  to  amend  at  the  same 
time,  the  clerical  errors  in  the  execution. 


MARGARET  BURDELL  vs.  JOHN  BUUUELL. 

On  an  application  for  leave  to  put  in  a  supplemental  answer,  alleging  adultrey  on  the 
part  of  the  Plaintiff  after  ihe  original  answer  is  put  in,  the  Defendant  must  show  lo 
the  court  that  the  reasons  assigned  for  such  application,  arc  cogent  and  satisfactory, 
that  the  facts  to  be  added  are  highly  probable  if  not  certain. 

But  if  such  facts  happened  subsequent  to  the  answer,  the  proper  remedy  for  Defend- 
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«  nt  is  to  obtain  an'order  that  the  cause  stand  over  until  a  new  bill,  in  which  the  facts 
can  be  put  in  issue,  can  be  brought  to  a  hearing  with  the  original  suit.  (Story't  Eq. 
PI.,  §  903;  Milford's  PI.,  329.) 

February  Special  Term,  1848.  New  York  county. — A  bill  was  filed 
for  a  separation  between  husband  and  wife  on  the  ground  of  cruelty  and 
desertion  on  his  part,  he  put  in  an  answer  setting  up  her  bad  conduct- 
After  his  answer  was  in,  he  applied  for  Jeave  to  put  in  a  supplemental 
answer  alleging  adultery  on  her  part,  committed  since  he  had  put  in  his 
answer. 

E.  PiERPoiNT,ybr  Defendant. 
C.  EDWARDS,ybr  Plaintiff. 

EDMONDS,  Justice.  There  are  two  valid  objections  to  granting  this 
motion. 

1st.  The  fact  of  adultery  charged,  is  not  made  out.  All  may  be  true 
that  is  alledged  in  the  affidavits  on  the  part  of  the  Defendants,  and  yet  the 
Plaintiff  be  entirely  innocent.  To  justify  the  granting  of  such  an  appli- 
cation, the  court  requires  very  cogent  circumstances,  and  such  as  repel 
the  notion  of  any  attempt  to  evade  the  justice  of  the  case,  or  to  set  up  new 
and  ingeniously  contrived  defences  or  subterfuges.  Before  allowing  it, 
the  court  should  be  satisfied  that  the  reasons  assigned  for  the  application 
are  cogent  and  satisfactory,  that  the  facts  to  be  added  are  highly  probable 
if  not  certain,  that  they  are  material,  that  the  party  has  not  been  guilty  of 
negligence,  and  that  the  facts  have  come  to  his  knowledge  since  the 
original  answer  was  sworn  to.  (Smith  vs.  Babcoc/c,  2  Sumn.  R,,  583.) 

2d.  The  other  objection  to  the  application  is,  that  the  facts  sought  to 
be  set  up,  having  happened  subsequent  to  the  answer,  cannot  with  pro- 
priety be  put  in  issue  by  amending  the  answer.  The  proper  way  for  the 
party  to  avail  himself  of  these  facts,  if  the  court  were  satisfied  that  they 
could  be  of  advantage  to  him,  would  be  to  obtain  an  order  that  the  cause 
stand  over  until  a  new  bill  in  which  the  facts  could  be  put  in  issue,  could 
be  brought  to  a  hearing  with  the  original  suit.  (Story  Eq.  PL,  §  903  ; 
Milford's  PL,  329.)  The  chancellor  in  Smith  vs.  Smith,  4  Paige,  438, 
expresses  an  opinion  that  the  defence  may  be  set  up  on  supplemental 
answer,  but  the  point  was  not  before  him,  and  his  remark  was  obiter. 
While  on  the  other  hand,  Story  and  L'd  Redesdale,  both  good  authority, 
lay  down  the  rule  as  I  have  stated  it,  see  also  2  Dan'l  Ch.  Pr.,  914,  and 
Taylor  vs.  Titus,  2  Ed.  R.,  135,  where  the  point  was  expressly  ruled. 

Motion  denied  with  costs. 

27 
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COURT  OF  APPEALS,  JANUARY  TERM,  1848. 
WILLIAM  R.  GRACIE,  Appellant  vs.  WILLIAM  S.  PIERSON,  et  ah,  Respondents. 

An  appeal  from  an  order  made  at  a  special  term  of  the  Supreme  Court  in  Equity,  will 
not  lie  to  the  Court  of  Appeals,  until  first  reheard  at  a  general  term. 

This  was  a  motion  made  by  the  respondents  to  dismiss  an  appeal  brought 
by  the  appellant,  from  an  order  made  at  a  special  term  of  the  Supreme 
Court  in  Equity,  held  at  the  city  of  New  York  on  the  8th  day  of  Novem- 
ber, 1847 — /.  W.  Edmonds,  justice,  presiding — the  order  was  as  follows: 

"  William  R.  Grade  vs.  Abraham  G.  Thompson  tt  al.  An  order  in 
the  words  and  figures  following,  to  wit :  In  the  Supreme  Court  in  Equity, 
held  for  the  state  of  New  York,  on  the  29lh  day  of  July,  A.  D.  1847 — 
present,  J.  W.  Edmonds,  justice — William  R.  Gracie  vs.  William  S.  Pier- 
son  and  others.  On  reading  and  filing  copy,  bond,  affidavit,  and  notice 
of  motion,  &c.,  and  after  hearing  counsel  on  both  sides,  it  is  ordered,  that 
it  be  referred  to  Stephen  Cambreling,  Esq.,  referee,  to  ascertain  according 
to  the  practice  of  this  court,  the  damages  sustained  by  the  Defendants, 
James  Freeland,  Henry  Sheldon,  and  William  S.  Pierson,  by  reason  of 
the  injunction  heretofore  issued  out  of  the  late  Court  of  Chancery,  on  the 
application  of  the  said  William  R.  Gracie,  in  the  suit  brought  by  him  as 
complainant  against  the  said  William  S.  Pierson  and  others,  before  the 
chancellor,  and  that  the  said  Freeland,  Sheldon,  and  Pierson  have  leave 
to  prosecute  the  said  bond  to  be  delivered  to  them  or  their  solicitor  for 
that  purpose  if  required,  or  that  they  have  leave  to  apply  to  the  court  in 
the  premises  after  such  damages  shall  be  ascertained,  as  they  may  be  ad- 
vised ;  filed  July  29,  1847;  having  heretofore  been  made  in  this  cause  at 
chambers,  and  the  court  now  deeming  that  such  order  was  unadvisedly 
granted  under  the  present  practice  of  this  court ;  but  it  appearing  that 
the  parlies  interested  in  said  order  had  fully  acted  under  it,  by  attending 
for  a  length  of  time  without  objection,  before  the  referee  therein  named, 
and  that  much  testimony  has  been  taken,  and  great  expense  incurred  on 
such  reference ;  it  is  now  ordered,  the  counsel  for  the  respective  parties 
having  been  heard,  that  the  same  order  be  now  entered  in  this  cause  nunc 
pio  time,  and  that  said  order  and  all  the  proceedings  which  have  been  had 
under  the  same,  be  of  the  same  effect  and  validity  as  if  the  said  order  had 
been  made  in  open  court.  And  it  is  further  ordered,  that  the  order  en- 
tered in  this  cause  on  the  8th  day  of  November,  1847,  not  having  been 
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duly  settled,  and  not  containing  all  the  provisions  intended  to  be  entered 
therein,  be  struck  from  the  files  of  the  court,  and  this  order  entered  in  its 
place." 

The  special  grounds  upon  which  this  motion  was  made  and  opposed, 
and  which  were  argued  before  the  court,  were : 

1st.  That  the  affidavit  of  justification  of  the  sureties  to  the  appeal  bond 
was  not  entitled  in  the  cause  in  which  the  appeal  was  made. 

2d.  That  the  petiton  of  appeal  did  not  state  the  names  of  the  parties 
who  were  respondents. 

3d.  That  the  subject  matter  of  the  appeal  involved  simply  questions  of 
practice  and  matters  which  were  in  the  discretion  of  the  court  below,  and 
not  the  subject  of  appeal. 

The  counsel  for  the  appellant,  however,  upon  his  affidavit,  insisted  as 
a  ground  of  opposition  to  the  motion,  that  there  had  been  no  return  or 
transcript  of  the  papers  on  the  order  appealed  from,  returned,  or  filed  in 
this  court,  but  that  the  same  remained  in  the  Supreme  Court,  and  the  pe- 
tition of  appeal  had  not  been  answered  by  the  respondents. 
A.  L.  JORDAN,  Counsel  for  Respondents. 
R.  W.  PECKHAM,  Counsel  for  Appellant. 

Before  the  close  of  the  argument,  the  court  intimated  to  the  counsel 
that  they  were  under  the  impression  there  was  a  point  of  considerable  im- 
portance involved  in  this  motion,  which  had  not  been  alluded  to,  to  wits 
whether  an  appeal  could  properly  be  brought  to  this  court  upon  an  order 
made  at  a  special  term  of  the  Supreme  Court  in  Equity,  without  first 
having  been  reheard  at  general  term.  . 

The  counsel  upon  both  sides  thereupon  discussed  this  question,  and  the 
court  held  the  case  under  advisement,  after  which,  JEWETT,  Chief  Judge, 
gave  the  decision  of  the  court,  that  no  appeal  could  be  brought  to  this 
court  upon  an  order  made  at  a  special  term  of  the  Supreme  Court  in 
Equity,  without  first  having  been  reheard  at  general  term  ;  and  dismissed 
the  appeal  with  costs,  and  costs  of  the  motion,  upon  that  ground  solely. 


JOSEPH  ADAMS  vs.  THOMAS  MILLS. 

An  affidavit  to  hold  to  bail  may  be  sworn  to  before  the  attorney  for  Plaintiff,  being 

justice  of  the  peace. 
Such  affidavit  must  show  among  other  things  a  cause  of  action,  and  if  the  action  be  for 

verbal  slander,  it  must  be  alleged  in  the  affidavit  that  the  words  spoken  were  false, 

or  that  they  were  spoken  maliciously. 

Jllbany  Special  Term,  March,  1848.     This  was  a  motion  by  Defend- 


220  New  York  Supreme  Court 

ant  to  vacate  an  order  made  by  a  county  judge,  to  hold  the  Defendant  to 
bail  in  an  action  for  slander,  and  that  the  bail  bond  executed  1o  the  sheriff 
under  it  be  delivered  up  to  be  cancelled. 

The  following  are  copies  of  the  affidavits  on  which  the  order  was  made. 

Schoharie  county,  ss :  Rufus  Adams  being  was  sworn  says,  that  Thos. 
Mills  did  on  (he  31st  day  of  December,  1847,  make  the  following  declara- 
tions concerning  Joseph  Adams,  publicly,  in  a  court  room,  in  presence  of 
twenty  or  more  persons,  namely,  "Jo  Adams  (meaning  Joseph  Adams,) 
stole  my  gloves ;"  and  immediately  after  leaving  the*  court  room,  repeated 
the  same  several  times,  in  presence  and  hearing  of  several  persons,  and 
also  then  said,  "  Jo  Adams,  (meaning  Joseph  Adams,)  the  damned  curse} 
has  stolen  my  gloves ;"  and  further  this  deponent  sailh  not. 

RUFUS  ADAMS. 

Sworn  and  subscribed  before  me,  this  4th  day  of  January,  1848. 
J.  MACKEY,  Justice  of  the  Peace. 

Schoharie  county,  ss :  Joseph  Adams  being  duly  sworn  says,  that 
Thomas  Mills  is  a  single  man,  about  22  years  of  age ;  that  he  has,  till 
lately,  resided  with  his  brother;  that  he  and  two  of  his  brothers  returned 
to  Gilboa,  Schoharie  county,  about  three  months  ago ;  that  said  brothers? 
James  and  William,  are  reported  to  be  in  embarrassed  circumstances,  and 
have  left  the  county  of  Schoharie,  and  that  attachments  have  been  issued 
against  James,  for  absconding  with  intent  to  defraud  his  creditors,  and 
that  said  Thomas  Mills  brought  here  a  number  of  horses,  and  a  one  horse 
pleasure  wagon,  besides  other  personal  property ;  that  he  has  disposed  of 
most  of  it,  at  much  less  than  its  real  value,  and  is  still  trying  to  dispose 
of  the  balance;  that  he  is  not  a  freeholder  of  said  county ;  that  some  two 
or  three  years  since,  they,  Thomas,  James,  and  William,  resided  here, 
the  two  latter  got  in  embarrassed  circumstances,  and  first  James  and 
then  the  others,  Thomas  and  William,  absconded ;  that  they  were  not 
heard  from  till  their  return  as  above  stated,  when  Thomas,  who  was  then 
a  man,  owned  nothing,  but  since  their  return  claimed  to  own  all  the  per- 
sonal properly,  as  this  deponent  believes,  to  keep  it  out  of  the  hands  of 
the  creditor's  of  James  and  William;  that  it  is  not  known  where  James 
and  Williiun  and  their  families  have  gone,  and  that  this  deponent  verily 
believes  he  (Thomas,)  is  disposing  of  his  property,  with  the  intention  of 
soon  absconding,  and  that  unless  the  said  Thomas  Mills  is  held  to  bail,  he 
will  abscond  out  of  the  jurisdiction  of  the  Supreme  Court ;  and  thai  this 
deponent  will  be  unable  to  collect  his  damages,  which  he  has  sustained  by 
reason  of  the  publishing  the  slanderous  words  by  said  Thomas  Mills  against 
this  deponent :  and  this  deponent  further  says,  that  abont  two  weeks  since, 
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he  heard  Thomas  Mills  say  that  he  was  a  going  to  leave  in  a  few  days 
for  Boston,  Mass..  or  down  east  somewhere,  and  furlher  this  deponent 
saith  not.  JOSEPH  ADAMS. 

Sworn  and  subscribed  before  me.  this  4th  day  of  January,  1848. 
J.  MACKEY,  Justice  of  the  Peace. 

On  the  argument  of  the  motion,  the  counsel  for  Defendant  read,  sub- 
ject to  objection,  affidavits  (copies  of  which  had  been  duly  served,)  to 
show  the  falsity  of  the  affidavits  on  which  the  order  was  made;  and  the 
counsel  for  Plaintiff  also  read,  subject  to  objection,  additional  affidavits 
to  rebut  the  statements  made  in  Defendant's  affidavits. 

J.  EDMONDS,  for  Defendant. 
A.  TABOR,  for  Plaintiff. 

PARKER,  Justice. — It  is  stated  in  the  notice  of  this  motion  served  on  the 
Plaintiff's  attorney,  that  the  motion  would  be  made  "on  the  grounds  that 
the  affidavits  upon  which  the  order  to  hold  to  bail  was  allowed,  are  in- 
sufficient to  make  out  aprimajacia  cause  of  action,  and  are  insufficient  to 
ahow  that  Defendant  was  about  to  leave  the  stale,  and  also  that  they  are 
irregular,  being  sworn  to  before  the  attorney  for  Plaintiff,  as  justice  of  the 
peace."  The  Defendant  has  thus  restricted  himself  so  as  to  preclude  his 
reading  other  affidavits,  and  no  addititiorial  affidavits  can  of  course  be 
read  on  the  part  of  the  Plaintiff.  I  must  therefore  reject  the  new  affidavits 
read  on  both  sides  on  the  argument  of  this  motion,  and  confine  myself  to 
an  examination  of  the  affidavits  on  which  the  order  to  hold  to  bail  was 
made. 

The  objection  that  these  affidavits  were  verified  before  the  attorney  for 
Plaintiff,  as  justice  of  the  peace,  is  not  tenable.  When  they  were  sworn 
to,  no  suit  had  been  commenced.  The  affidavits  were  not  therefore  en- 
titled. In  such  case  the  general  rule  that  precludes  the  taking  an  affida- 
vit before  the  attorney  in  the  suit,  does  not  apply.  Taylor  vs.  Hatch,  12 
John.  340,  and  notes;  Tidds  Pr.,  155;  6  Cowtn,  587;  15  John.  531;  17 
John.  2. 

The  remaining  question  is  as  to  the  sufficiency  of  the  affidavits  on 
which  the  order  was  made.  To  authorize  an  order  to  hold  to  bail,  the 
affidavits  must  show  a  good  cause  of  action,  and  that  the  Defendant  is  a 
transient  person,  or  is  about  to  depart  beyond  the  jurisdiction  of  the  court, 
and  this  must  not  rest  merely  upon  information  and  belief,  but  facts  and  cir- 
cumstances must  be  set  forth,  from  which  such  an  inference  may  properly 
be  drawn.  The  declarations  of  the  Defendant  as  to  his  intentions,  are  of 
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course  among  the  most  satisfactory  kinds  of  evidence  to  show  that  he  is 
about  to  go  beyond  the  jurisdiction  of  the  court.  1  Howard's  Pr.  Rep., 
25 1;  2  do.,  27,  110,  230,  272  ;  7  Hill,  153.  Perhaps  there  was  enough 
shown  in  the  affidavit  as  to  the  transient  character,  and  the  intentions  of 
the  Defendant  to  justify  the  making  of  the  order. 

But,  however  that  may  be,  there  is  another  defect  in  the  affidavits,  less 
doubtful  in  its  character.  They  do  not  show  a  cause  of  action.  They 
prove  the  speaking  of  the  words  complained  of,  but  do  not  aver  that  the 
charge  made  was  false.  This  was  a  material  and  necessary  allegation. 
And  every  thing  necessary  to  show  a  cause  of  action,  must  be  set  forth 
in  the  affi.lavit.  2  Howard's  Pr.  Rep.,  232. 

In  Pearson  vs.  Picket,  1  McCord,  472,  the  same  question  was  presented 
and  the  court  set  aside  an  order  made  to  hold  to  bail  in  an  action  for  slan- 
der, on  the  sole  ground  that  the  affidavit  omitted  to  state  that  the  words 
spokert  were  false. 

The  counsel  for  Plaintiff  argues  that  there  was  a  prima  facia  cause  of 
action  without  an  allegation  of  ihe  falsity  of  the  charge,  and  refers  to 
2  Ch.  PL,  ed.  of  1833,  620,  note  m,  to  show  that  the  inducement,  aver- 
ring generally  that  the  Plaintiff  is  innocent  of  the  crime  imputed,  may  be 
omitted  in  the  declaration.  This  general  inducement  may,  no  doubt,  be 
omitted,  but  the  specific  allegation  that  the  charge  was  made  "  falsely 
and  maliciously,"  must  be  retained.  These  words  are  found  in  all  the 
precedents,  and  the  authorities  hold  that  such  words,  or  equivalent  words, 
are  necessary.  The  declaration  may  be  either  that  the  Defendant  ''falsely 
spoke"  the  words,  or  that  he  spoke  "  the  false  words."  1  Kcble,  273. 

The  declaration  must  show  a  malicious  intent  in  the  Defendant,  but  it 
is  not  necessary  to  use  the  word  maliciously,  for  the  word  falsely  or 
wrongfully  is  generally  considered  sufficient.  1  Saund.,  242,  a,  note  2 ;  1 
East.,  563;  1  T.  R..  545;  Com.  Dig.,  action  for  defamation,  G.  S.;  2 
Ch.  PL,  455,  by  Greening,  though  in  Saxon  vs.  Castle,  6  Jldol  fy  Ellis,  652, 
it  was  decided  that  "  wrongfully  and  injuriously  "  would  not  answer,  and 
judgment  was  arrested  because  the  word  "  maliciously  "  was  not  used  ; 
vide  also  Ckilty'x  PL,  421,  where  it  is  said  that  the  word  maliciously,  or  an 
equivalent  expression,  as  wrong  f ally  and  falsely,  must  be  used.  It  is  held, 
that  the  word  maliciously  imports  that  the  words  were  falsely  uttered. 
Sutton  vs.  Johnslone,  1  T.  R.,  493 ;  1  Starkie  on  Slander,  2d  cd.,  436  ; 
1  C/tilty's  PL,  by  Greening,  421. 

An  allegation  therefore  that  the  words  were  spoken  falsely,  or  that 
they  were  spoken  maliciously,  was  necessary  .to  make  out  a  prima  facia 
cause  of  action.  The  mere  speaking  of  the  words,  without  malice,  would 


Special  Term  Reports.  223 

not  be  actionable,  and  it  always  rests  upon  the  Plaintiff  to  show  that  the 
words  were  spoken  under  such  circumstances,  as  warrant  the  legal  infer- 
ence of  malice.  The  Defendant  would  defend  against  such  a  charge  un- 
der the  plea  of  not  guilty. 

In  Van  Vechten  vs.  Hopkins,  2  John.  293,  this  point  was  not  taken,  nor 
does  it  fully  appear  from  the  report,  what  was  set  forth  in  the  affidavit  on 
which  the  order  to  hold  to  bail  was  made.  Neither  that  case  nor  Satter- 
lee  vs.  Lynch,  6  Hill,  228,  goes  farther  than  to  hold  that  the  affidavit 
must  make  out  a  prima  facia  cause  of  action  against  the  Defendant. 

I  find  no  case,  except  that  of  Pearson  vs.  Picket,  above  referred  to,  in 
which  the  point  now  under  consideration  has  been  expressly  adjudged, 
but  I  think,  upon  principle,  the  decision  in  that  case  was  correct. 

The  motion  must  therefore  be  granted,  but  without  costs. 


WILLIAM  HYLAND  vs.  NATHANIEL  S.  LOOMIS. 
THE  SAME  vs.  THE  SAME. 

A  suit  commenced  in  a  Justices'  Court,  where  the  Defendant  interposed  a  plea,  show- 
ing  that  the  title  to  ]and  would  come  in  question,  and  gave  the  bond  required  by 
statute  to  put  in  bail,&c.,  in  the  common  pleas;  and  the  Plaintiff  subsequently  com- 
menced a  suit  by  capias  in  the  common  pleas,  for  the  same  cause  of  action,  to  which 
the  Defendant  put  in  bail  and  pleaded,  which  was  at  issue  on  the  first  Monday  of 
July  last.  Held,  that  such  suit  was  originally  commenced  in  the  common  pleas,  and 
was  by  the  new  judiciary  act  transferred  into  the  Supreme  Court  on  the  first  Mon- 
day of  July  last.  See  ante  pp.  174  and  175. 

Oneida  General  Term,  1847.  In  these  cases  suits  had  been  commenced 
before  a  justice  of  the  peace  of  Oneida  county.  The  Defendant  inter- 
posed pleas  showing  that  the  title  to  land  would  come  in  question,  and 
gave  the  bonds  required  by  the  statute  to  put  in  bail,  &c.,  in  the  common 
pleas.  In  June,  1843,  the  Plaintiff  commenced  suits  in  the  common  pleas 
by  capias;  the  Defendant  appeared,  put  in  bail,  and  pleaded,  and  the 
causes  were  at  issue  in  that  court,  on  the  first  Monday  of  July  last.  A 
circuit  having  occurred  in  Oneida  county  in  September,  1847,  and  the 
causes  not  having  been  noticed  for  trial,  the  Defendant  in  both  suits  moved 
for  judgment  as  in  case  of  non-suit,  at  the  general  term  of  the  Supreme 
Court  held  in  Oneida  county,  in  October  last,  upon  affidavits  showing 
these  facts. 
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KIRKLAND  &  BACON,  for  Deft. 
J.  W.  JENKINS,  for  Plff. 

The  court  held  the  cases  under  advisement  until  the  January  term  at 
Syracuse,  and  then  granted  the  motion.  The  principal  question  being, 
whether  the  suits  were  pending  in  this  court,  or  in  the  Oneida  County 
Court. 

By  the  Court,  ALLEN,  Justice. — We  are  of  the  opinion  that  these  suits 
were  originally  commenced  in  the  Court  of  Common  Pleas  of  Oneida 
county,  and  that  on  the  first  Monday  of  July  last,  jurisdiction  thereof  be- 
came vested  in  this  court,  and  that  therefore  the  motion  is  made  in  the 
proper  forutn. 

These  motions  were  made  for  defaults  after  the  June  common  pleas, 
and  are  granted,  unless  Plaintiff  stipulates  and  pays  costs  of  the  motions, 
which  are  limited  to  $10,  as  but  one  motion  should  have  been  made. 
Post  vs.  Jenkins,  2  Howard's  Pr.  R.,  33  ;  Cortland  County  Mutual  In- 
surance Company  vs.  Lathrop,  id.  146. 

NOTE  — There  was  a  lencrthy  and  very  able  opinion  delivered  by  Mr.  Justice.  ALI.EX,  in  this  case,  the 
concluding  part  of  which  is  given  m  the  above  decision,  and  were  it  not  for  the  fact  that  necessarily 
this  class  of  cases  are  now  nearly  extinct,  the  opinion  would  have  been  published  entire,  notwithstand- 
ing the  space  it  would  have  occupied. 
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IN  EQUITY. 
JOHN  JACOB  ASTOR  vs.  DANIEL  H.  TURNER,  et  al. 

A  mortgagee  of  leasehold  estate  for  a  term  of  years,  may  require  the  owner  of  the 
equity  of  redemption  to  pay  an  occupation  rent,  and  the  tenant  in  possession  will  be 
required  to  attorn  to  a  receiver  for  that  purpose,  where  the  mortgagee  is  about  to 
foreclose  his  mortgage,  and  alleges  a  scanty  security  on  the  mortgaged  premises. 

New  York  Special  Term,  February  14,  1848. — Turner  having  a  Trinity 
Church  lease  for  26  years,  on  certain  premises  in  New  York,  executed  a 
mortgage  to  the  Plaintiff,  and  afterwards  sold  his  equity  of  redemption, 
which  by  sundry  mesne  conveyances  came  to  Deborah  Kane,  who 
died,  and  the  premises  came  into  the  possession  of  her  administrator,  who 
was  made  a  party  to  the  suit.  On  affidavits  that  the  premises  were  a 
scanty  security  for  the  debt,  and  that  the  mortgagor  was  insolvent,  an  ap- 
plication was  made  that  the  administrator,  as  the  tenant  in  possession, 
should  account  to  the  mortgagee  for  the  rents  of  the  premises,  or  that  he 
be  made  responsible  for  an  occupation  rent. 

JONATHAN  MILLER,  for  Plff. 
C.  V.  S.  KANE,  Adrn'r  contra,. 

EDMONDS,  Justice. — By  the  statute,  2  R.  S.,  82  §  6,  the  estate  of  Mrs. 
Kane,  which  was  a  lease  for  years,  passed  to  her  administrator  as  assets, 
and  he  was  properly  therefore  in  possession  as  the  owner  of  the  equity 
of  redemption.  This  is  therefore  an  application  to  compel  the  owner  of  the 
equity  of  redemption,  in  possession,  before  foreclosure,  to  pay  an  occnpa- 
29 
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tion  rent  for  the  premises.  I  had  this  question  before  me  at  the  October 
Special  Term5in  the  Mechanics' Bank  vs.  Parsons  fy  Flower,  and  I  then  held, 
in  a  case  very  like  this,  that  the  Defendant  in  possession  should  pay  an  oc- 
cupation rent.  There  as  here,  the  mortgage  was  on  the  leasehold  inte- 
rest, and  the  Defendant  in  possession  was  an  assignee  of  the  lease.  I 
have  now  taken  occasion  to  review  that  decision,  and  see  no  reason  for 
altering  it.  Two  considerations  influenced  me.  One  was  that  the  case 
was  one  where,  if  a  tenant  of  the  owner  of  the  equity  of  redemption  had 
been  in  possession,  a  receiver  of  the  rents  would  be  appointed  of  course  j 
and  I  could  see  no  good  reason  for  adopting  a  different  rule  when  the 
owner  himself  was  in  possession.  The  other  was  that  the  paint  had  been 
distinctly  ruled  in  the  English  Court  of  Chancery,  upon  principles  equally 
applicable  here.  In  Rezd  vs.  Middleton,  1  Turn  and  Russ,  455,  the 
Plaintiffs  were  mortgagees  of  a  public  house  held  by  their  debtor  at  a 
small  ground  rent.  He  had  assigned  the  lease,  subject  to  the  mortgage,, 
and  the  assignee  was  in  possession,  when  the  mortgagees  filed  their  bill- 
to  foreclose,  and  moved  that  the  Defendant  in  possession  should  attorn  to 
the  receiver,  or  that  it  be  referred  to  set  an  occupation  rent  to  be  paid  the 
receiver.  The  lord  chancellor  (Eldon,)  ordered  accordingly.  This  course 
is  peculiarly  appropriate  in  the  ease  of  a  mortgage  on  a  leasehold  interest, 
because  otherwise  the  owner  of  the  equity  of  redemption  mighty  by  pro- 
tracting the  litigation  till  the  expiration  of  the  term,  render  the  security 
utterly  valueless. 

The  motion  must  therefore  be  granted  in  this  case  as  in  that,  that  it  be 
referred,  to  appoint  a  receiver,  to  whom  the  tenant  in  possession  must 
attorn,  and  that  the  referee  set  an  occupation  rent,  to  be  paid  by  the  De- 
fendant Kane,  quarterly,  from  the  service  of  the  order. 


THK  PEOPLE  vs.  BELSHAZAR  SMITH. 

A  tenant  who  sets  fire  to,  and  burns  a  barn  owned  by  another  person,  but  of  which 
such  tenant  is  in  the  actual  possession,  cannot  be  convicted  of  arson  under  2  It.  6'., 
(JG7,  §  4. 

A  mi-re  cropper,  taking  land  on  shares,  with  a  right  to  secure  his  crops  in  the  barn  on 
the  premises,  has  no  estate  in  the  barn  nor  such  possession,  as  to  defeat  an  indict- 
ment against  him  fur  arson  in  burning  such  barn. 

In  such  case  it  is  proper  to  allege  in  the  indictment,  that  the  barn  burnt  was  the  barn 
of  the  landlord. 
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The  case  of  People  vs.  Gates,  15  Wend.,  159,  commented  on  and  explained. 

Where  the  admissions  of  a  prisoner  are  objected  to  as  having  been  obtained  by  impro- 
per inducements,  the  proper  question  is,  whether  the  inducement  held  out  to  the  pri- 
soner was  calculated  to  make  his  confession  an  untrue  one. 

Saratoga  General  Term,  December,  1848. — The  facts  are  stated  in  the 
opinion  of  the  court. 

By  the  Court,  WILLARD,  Justice. — The  prisoner  was  indicted  at  the 
Court  of  Oyer  and  Terminer  for  Rensselaer  county,  in  September  last,  for 
arson  in  the  third  degree.  The  indictment  charged,  that  on  the  10th  day 
of  August  last,  at  Sandlake,  in  said  county,  about  the  hour  of  12  o'clock 
in  the  day  time,  he  feloniously,  unlawfully,  wilfully  and  maliciously  did 
set  fire  to  and  burn  a  certain  barn  of  one  Barney  U.  Barringer,  there  situ- 
ate, with  intent  thereby  then  and  there  to  injure  the  said  Barney,  against 
the  form  of  the  statute,  &c.,  and  against  the  peace,  &c.  There  was  an- 
other count  substantially  like  the  first. 

The  prisoner  was  found  guilty  by  the  jury,  and  sentenced  to  the  state 
prison  in  Clinton  county. 

The  case  comes  before  us  on  a  bill  of  exceptions,  taken  on  the  trial  to 
the  ruling  of  the  Court  of  Oyer  and  Terminer. 

The  barn  which  was  burnt  by  the  prisoner,  was  situated  on  a  farm  of 
the  prosecutor,  in  Sandlake,  on  which  farm  the  prisoner  at  that  time  re- 
sided, working  the  farm  on  shares.  He  occupied  the  barn  as  a  place  of 
deposit  for  the  crops  raised  on  the  place.  Barringer  testified  that  "  the 
prisoner  went  on  to  the  farm  in  April  last;  that  the  agreement  between 
him  and  the  prisoner  was,  that  he  the  prisoner  was  to  work  the  farm,  and 
give  him  half  of  the  produce,  and  that  if  he  the  prisoner  became  intoxi- 
cated, he  should  quit  the  premises  immediately,  and  forfeit  every  thing." 
He  also  testified  that  before  the  fire  on  the  same  day,  he  met  the  prisoner 
about  two  miles  from  the  barn,  and  had  some  difficulty  with  him ;  that 
he  took  away  from  him  the  team  which  the  prisoner  used  on  the  farm, 
and  told  him  he  must  quit  the  premises.  There  was  above  two  hundred 
dollars  worth  of  hay  and  grain  in  the  barn  when  it  was  burnt. 

It  was  insisted  by  the  prisoner's  counsel,  that  the  indictment  could  not 
be  supported,  because  it  charged  the  burning  of  the  barn  of  Barney  U. 
Barringer ;  whereas  the  proof  showed  that  it  was  at  the  time  of  the 
burning,  the  barn  of  the  prisoner,  and  was  in  his  occupancy  and  posses- 
sion. The  court  overruled  the  objection,  and  decided  that  the  prisoner 
and  the  prosecutor  were  tenants  in  common  of  the  barn,  and  that  the  pos- 
session of  Smith  the  prisoner,  should  be  considered  the  possession  of  Bar- 
ringer. The  prisoner's  counsel  excepted. 


228  New  York  Supreme  Court 

If  on  the  facts  proved,  Barringer,  and  not  the  prisoner,  ought  to  be 
considered  as  in  possession  of  the  barn,  for  the  purpose  of  maintaining  the 
indictment,  it  is  immaterial  whether  the  reason  assigned  by  the  court  be 
the  true  one  or  not.  It  was  decided  by  this  court,  in  the  People  vs.  Gates, 
15  Wend.,  159,  that  the  4th  section  of  article  1,  title  2  of  chapter  1,  of 
the  4th  part  of  R.  S.,  (2  R.  S.,  667,)  which  makes  it  felony,  wilfully  to 
set  fire  to  and  burn  a  barn,  must  be  understood  in  connection  with  other 
sections  in  the  same  article,  and  the  common  law,  and  therefore  to  apply 
only  to  the  wilful  burning  of  the  barn  of  another — such  is  conceded  to  be 
the  law.  If  then,  the  prisoner  was,  at  the  time  of  the  burning,  in  posses- 
sion of  the  barn,  in  legal  contemplation,  he  should  have  been  acquitted, 
because  the  proof  did  not  support  the  indictment,  unless  Barringer  can  be 
treated  as  the  owner  and  possessor  of  the  barn. 

It  becomes  necessary,  therefore,  to  ascertain  what  estate  the  prisoner 
had  in  the  barn.  With  regard  to  a  dwelling  house,  it  has  been  held,  that 
a  mere  residence  in  a  house,  without  any  interest  therein,  will  not  prevent 
it  from  being  considered  as  the  house  of  another,  as  where  the  prisoner  was 
a  poor  man  maintained  by  a  parish,  and  had  some  time  before  the  com- 
mission of  the  crime  been  put  by  the  parish  officers  to  live  in  the  house 
with  which  he  was  charged  with  burning,  and  was  resident  therein  with 
his  family,  at  the  time  of  the  fact  being  committed,  having  the  sole  pos- 
session and  occupation  of  it,  but  without  payment  of  any  rent ;  all  the 
judges  held,  that  it  could  not  be  considered  as  Ins  house,  and  that  he  was 
properly  convicted  of  the  arson.  2  Russell  on  Crimes,  551;  Go-wen's 
Case,  1786;  2  East.  P.  C.,  21,  §6,  p.  1027;  Rickman's  Case,  ibid, 
§  11,  p.  1034.  There  the  prisoner  had  the  actual  possession  in  fact,  but 
no  interest  or  estate  in  the  premises.  All  the  cases  cited  by  Chief  Justice 
Savage  in  the  People  vs.  Gates,  supra.,  in  which  the  building  was  treated 
as  that  of  another  than  the  owner  of  the  soil  and  freehold,  are  cases  where 
the  occupant  held  as  tenant  under  a  lease.  Such  was  Holmes'*  case, 
Breeme's  case,  and  Pedlcy's  case.  In  Holmes's  case,  it  is  said  in  Foster, 
115,  that  Holmes  had  the  possession  by  legal  title,  and  during  the  con- 
tinuance of  his  lease,  could  maintain  his  possession  against  all  the  world ; 
and  section  1,  H.  P.  C.,  568,  to  the  same  effect,  2  Russell  on  Crimes,  550, 
and  note  u,  where  the  cases  are  collected. 

The  prisoner  had  no  lease  of  the  premises  on  which  the  barn  stood.  He 
held  at  the  will  of  his  landlord,  being  liable  to  be  put  olF  if  he  became  in- 
toxicated, and  to  forfeit  every  thing.  The  highest  interest  he  could  be  said 
to  have,  was  that  of  a  mere  cropper.  4  Kent's  Com.,  95 ;  Bishop  vs.  Doty, 
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1  Wendell,  37,  show  that  possession  is  in  the  landlord.  This  court  in 
Bradish  vs.  Schenck,  8  /.  R.,  151,  decided  that  letting  land  upon  shares 
for  a  single  crop,  does  not  amount  to  a  lease  of  the  land,  and  the  owner 
alone  can  bring  trespass.  And  in  Stuyvesant  vs.  Dunham,  9  J.  R.,  61, 
the  same  court  decided  that  a  party  must  have  the  actual  and  lawful 
possession  of  real  property,  to  enable  him  to  maintain  trespass.  Had  a 
stranger  entered  and  destroyed  the  prisoner's  crops,  trespass  might  have 
been  maintained  by  Barringer,  according  to  Bradish  vs,  Schenck;  and 
which  action  could  not  be  maintained,  unless  Barringer  can  be  treated  as 
in  possession.  It  is  clear,  the  courts  have  not  considered  the  relation  be- 
tween the  owner  of  the  freehold,  and  a  tenant  working  on  shares  for  a 
single  crop,  as  maintaining  the  relation  of  landlord  and  tenant,  in  the 
proper  sense  of  those  terms.  A  lessor  cannot  maintain  trespass  against 
a  stranger,  while  there  is  a  tenant  in  possession  under  a  lease.  Campbell 
vs.  Arnold,  1  J.  R.,  511.  It  is  otherwise,  it  has  been  shown  with  respect 
to  a  mere  cropper.  Our  courts  have  in  some  instances  treated  a  cropper 
as  tenant  in  common  with  his  landlord  in  the  crop.  It  was  so  said  in 
Bradish  vs.  Schenck,  supra.  But  this  doctrine  has  not  been  universally 
recognized.  In  the  State  va.  Gay,  1  Hill  S.  C.  Reports,  364,  it  was  ruled 
that  one  entitled  to  receive  a  share  of  a  crop  for  his  services,  is  not  a  joint 
tenant,  or  tenant  in  common  with  his  employer,  and  that  he  commits  lar- 
cency  in  stealing  a  part. 

I  think  the  prisoner  had  no  estate  in  or  legal  possession  of  the  barn. 
The  ownership  and  possession  for  every  purpose,  was  in  Barringer.  The 
prisoner  had  a  mere  charge  of  the  barn,  as  a  servant,  with  perhaps  a 
right  to  store  his  part  of  the  crops  therein,  along  with  the  share  of  Bar- 
ringer. Admitting  that  they  were  tenants  in  common  of  the  crops  after 
they  were  harvested,  and  before  division,  according  to  Bradish  vs.  Schenck, 
it  does  not  follow  that  the  prisoner  had  any  such  estate  in  the  barn,  as 
would  enable  us  to  call  it  his  barn.  He  paid  no  rent  for  it.  He  had  no 
right  to  let  any  other  person  into  possession.  He  could  not  maintain 
trespass  against  Barringer  for  entering  on  the  premises.  If  a  trespass  had 
been  committed  upon  the  barn,  Barringer  could  have  sustained  an  action 
for  it.  The  barn,  therefore,  was  rightly  laid  as  Barringer's,  and  the  court 
of  Oyer  and  Terminer  committed  no  error  prejudicial  to  the  prisoner  in 
overruling  his  objection. 

The  next  exception  is  to  the  decision  of  the  court  in  admitting  evi- 
dence of  the  confession  of  the  prisoner,  after  what  passed  between  him 
and  Howard  the  constable.  It  seems  that  the  prisoner  was  arrested  at 
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the  fire  by  Howard,  a  constable ;  and  while  on  his  way  to  Sliter's,  where 
the  examination  was  to  take  place,  the  prisoner  said  to  the  constable,  "  I 
will  give  you  ten  dollars  if  you  will  get  me  clear."  Howard  told  the 
prisoner  that  "  if  he  burned  the  barn,  he  had  better  tell  him  of  it."  Sliter 
testified  that  when  Howard  arrived  at  his  house  with  the  prisoner,  he, 
Sliter,  said  to  the  prisoner,  "  You  have  been  burning  the  barn  have  you?" 
The  prisoner  replied,  "  Yes."  He  asked  him  what  he  did  it  for,  and  the 
prisoner  said  he  did  not  know.  The  prisoner's  counsel  insisted  that  this 
evidence  should  be  stricken  out  as  incompetent,  on  the  ground  that  it  was 
obtained  after  inducements  had  been  held  out  to  the  prisoner  by  Howard, 
as  before  stated.  The  court  refused  to  strike  it  out,  and  submitted  the  evi- 
dence to  the  jury.  To  this  the  prisoner's  counsel  excepted. 

The  object  of  the  rule  relating  to  the  exclusion  of  confessions,  is  to 
exclude  all  confessions  which  may  have  been  procured  by  the  prisoner 
being  led  to  suppose  that  it  would  be  better  for  him  to  admit  himself  to 
be  guilty  of  an  oifense  which  he  really  never  committed-— per  Littledale 
in  Rex,  vs.  Court,  7  C.  fy  P.,  486.  In  determining  therefore  whether  a 
confession  be  admissable  or  not,  the  only  proper  question  is,  whether  the 
inducement  held  out  to  the  prisoner  was  calculated  to  make  his  confession 
an  untrue  one— per  Coleridge  J.,  in  Rex.  vs.  Thomas,  7  C.  <§r  P.,  345. 
Both  these  cases  are  cited  with  approbation  in  Russell  on  Crimes,  2  vol., 
826.  It  follows  that  if  a  person  advise  the  prisoner  to  be  sure  to  tell  the 
truth,  and  he  then  makes  a  statement,  such  statement  is  admissible,  on 
the  ground  that  such  advice  cannot  be  supposed  to  induce  the  prisoner  to 
confess  that  he  is  guilty  of  a  crime  of  which  he  is  really  innocent.  2 
Russell  on  Crimes,  846. 

In  the  present  case,  there  was  no  advice  to  the  prisoner  to  make  a 
general  confession ;  certainly  none,  to  make  a  confession  that  was  untrue. 
The  prisoner  offered  to  give  the  constable  ten  dollars  if  he  would  get  him 
clear.  This  proceeded  from  the  prisoner  voluntarily,  and  was  the  intro- 
duction of  what  followed.  The  constable  said,  "  if  you  burnt  the  barn 
you  had  better  tell  me  of  it."  He  however  did  not  tell  Howard  of  it; 
but  the  confession  was  responsive  to  the  question  of  Sliter,  who  it  is  not 
pretended  held  out  any  inducement.  This  case  is  distinguishable  from  The 
People  vs.  Ward,  15  Wend.,  231.  In  that  case  there  was  an  unqualified 
inducement  held  out  by  the  committing  magistrate,  that  it  would  be  better 
for  the  prisoner  to  make  a  full  confession.  We  think  the  court  committed 
no  error  in  receiving  the  evidence,  and  in  refusing  to  strike  it  out.  The 
other  questions  as  to  recalling  a  witness,  and  holding  the  cause  open  till 
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other  witnesses  might  be  sent  for,  were  questions  addressed  to  the  discre- 
tion of  the  court ;  and  the  decision,  if  wrong,  cannot  be  corrected  on  bill 
of  exceptions:     We  see  no  reason  however,  to  doubt  the  correctness  of 
the  decisions  of  the  court  on  all  those  questions. 
The  motion  for  a  new  trial  must  be  denied. 


IN  EQUITY, 

GRAY  vs.  SCHENCK, 

TAXATION  OF  COSTS* 

Points  on  argument  o»  pleadings  and  proofs  under  94th,  now  73 J  rule  of  the  Coflrf  is 

Equity. 
The  heads  of  an  argument,  together  with  the  authorities  eked,  but  not  the  argument 

at  length,  are  embraced  under  the  term  points. 

Costs,  In  this  ease  the  complainant's  solicitor  inserted  in  his  bill  of 
costs  for  taxation,  a  charge  for  drawing  points  for  hearing  on  pleadings 
and  proofs,  folio  80,  at  28  cents,  and  copy  at  7  cents  j.  also  one  copy  for 
court,  and  one  copy  for  opposite  solicitor,  amounting  in  all  to  $39.- 
20.  The  charge  was  claimed  to  be  allowed  under  the  94th  rule  of  the 
Court  of  Chancery,  which  is  the  same  in  this  respect  as  the  73d  rule  of 
this  Court  in  Equity,  and  under  the  second  paragraph  in  the  fourteenth 
section  of  the  fee  bill.  (2  R.  S.,  719,  3  ed.) 

WILLARD,  Justice. — The  94th  rule  requires  each  party  to  deliver  to  the 
court,  and  to  the  adverse  party  a  copy  of  the  points  on  which  he  relies, 
and  the  fee  bill  allows  for  drawing  every  bill,  &c.,  &e.,  or  proceeding  in 
a  cause,  and  for  every  necessary  copy.  The  5th  section  of  title  5,  chap- 
ter 10  of  part  3,  (2  R.  S.-,  743,  3d  ed.,}  requires  the  taxing  officer  "  to- 
strike  out  all  charges  for  services  which  in  his  judgment  were  not  neces- 
sary to  be  performed,  and  for  all  folios  in  pleadings,  entrees  or  proceed* 
ings,  which  were  unnecessarily  inserted."  In  Erwin  vs.  Deyo,  2  Wend., 
285,  this  court  refused  to  allow  a  party  for  unnecessary  courts  in  declara- 
tion, and  for  witnesses  beyond  a  limited  number  to  a  question  of  character 
in  an  action  of  slander.  In  Ingraham  vs.  Graves,  6  Wend.,  536,  affidavits 
used  by  a  Defendant  on  a  successful  motion  for  judgment  as  in  case  of 
non-suit,  amounting  to  thirty-nine  folios,  were  directed  by  this  court  to  be 
taxed  at  four  folios ;  and  a  similar  rule  in  regard  to  voluminous  pleadings, 
was  adopted  in  Cole  vs.  Greene,  12  Wend.,  248. 
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The  object  of  points  is  to  furnish  the  court  with  the  leading  positions 
insisted  on  by  the  counsel ;  or  in  other  words  the  heads  of  his  argument. 
Under  these  it  is  customary  and  allowable  to  subjoin  the  authorities  in- 
tended to  be  used  on  the  argument.  But  the  argument  itself,  written  out 
at  length,  or  even  an  extended  abridgement  of  it,  is  not  a  proper  charge 
against  the  adverse  party,  under  the  name  of  points.  It  is  obvious  that 
no  definite  number  of  folio  can  be  prospectively  fixed  on  as  a  limit,  in 
cases  of  this  kind.  When  the  rights  of  parties  are  complicated,  and  the 
pleadings  and  testimony  are  voluminous,  points  judiciously  framed  are  a 
great  aid  to  the  court,  and  if  not  extended  beyond  reasonable  bounds,  are 
properly  taxable.  The  taxing  officer  can  generally  determine  this,  on  an 
inspection  of  the  papers,  and  from  the  statements  of  the  counsel.  In  the 
present  case  I  shall  reduce  the  bill  as  to  points,  to  ten  folios,  that  being 
all  that  was  necessary  to  state  the  heads  of  the  argument,  and  the  authori- 
ties referred  to.  See  Walker  vs.  Harris,  7  Paige,  479,  which  arose  under 
the  rule  of  the  Court  of  Errors,  requiring  authorities  to  be  cited  in  points. 


BoTNTON  VS.  DoKMOTT. 

The  charge  of  50  cents  for  proof  of,  service  of  notice  of  trial  and  inquest,  and  the  like 

sum  for  proof  of  service  of  copy,  costs,  and  notice  of  taxation,  are  not  taxable,  being 

unnecessary. 
The  charge  of  12^  cents  for  taking  affidavit  to  proof  of  service,  is  embraced  in  the  50 

cents,  and  is  not  taxable  as  a  separate  item. 
The  Clerk  of  the  circuit  is  not  entitled  to  charge  for  filing  note  of  issue  as  a  distinct 

charge,  it  being  embraced  in  the  25  cents  allowed  for  every  cause  noticed,  &c.,  and 

for  entering  on  calendar. 
The  clerk  is  not  entitled  to  the  fee  of  60  cents,  unless  the  cause  is  tried.    The  Sheriff  is 

entitled  to  that  fee,  in  all  cases  where  the  cause  is  noticed  for  trial,  or  placed  on  the 

calendar. 
The  charee  for  attorney  and  counsel  attending  prepared  for  trial,  is  taxable.     The 

case  of  Schenck  vs.  Lnthrop,  3  Hill,  449;  Wilson  vs.  White,  2  Wend.,  265,  and  Lamb 

vs.  Coe,  19  Wend..  127,  explained. 

The  attorney's  fee  of  one  dollar/or  arguing  every  special  motion,  applies  only  to  mo- 
tions at  ft  general  or  special  term. 

Costs.  This  cause  was  noticed  for  trial  at  the  last  Essex  circuit,  and 
the  trial  was  put  over,  the  circuit  on  the  Defendant's  application,  upon 
payment  of  costs.  The  Plaintiff's  attorney  inserted  in  his  bill,  among 
other  things,  the  following  items  : 
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Notice  of  trial  and  inquest,  25;  copy  and  service,  25, .     .     .50 

Proof  of  service,  50 ;  note  of  issue,  25, 75 

Clerk  filing,  6 ;  entering  cause  on  calendar,  25,      ...     .31 

Sheriff's  and  clerk's  fees, t     1.00 

Proof  of  attendance  of  witnesses,  50 ;  oath,  12|,     .     .     .     .62^ 
Attorney  and  counsel  attending  prepared  to  try,    •.     .     .     6.00 
Opposing  motion  to  put  off  trial,     .....;..  1.00 
Proof  of  service  of  copy  costs,  and  notice  of  taxation,     ;       .50 
Oath  to       do       do           do         do             do         ...     .12£ 
Dr.  costs,  50 ;  two  copies,  50, .     .     .     .     ;     .     .     ;     •.     1.00 
Clerk  for  certified  copy  order,  putting  off  trial, 12| 

The  other  items  in  the  bill  were  not  objected  to.  The  question  whether 
the  foregoing  charges  are  properly  taxable;  was  submitted  to  Willard, 
justice;  at  chambers; 

POND,  for  the  PI/. 
Ross,  for  the  Deft. 

WILLARD,  Justice. — The  fee  bill  does  not  give  any  thing  for  notice  of 
trial  and  inquest;  in  addition  to  the  copy  and  service,  but  it  allows  25 
cents  only  for  "every  notice,  copy,  and  service  thereof,"  2R.  S.,  725,  3d 
ed.  The  proof  of  service  of  notice  of  trial;,  is  unnecessary.  The  Plaintiff 
moves  the  trial  at  the  circuit  at  his  peril;  and  the  presiding  judge  is  gov- 
erned by  the  calendar.  No  evidence  that  the  cause  has  been  noticed  for 
trial  is  required.  The  clerk  is  not  entitled  to  any  thing  for  filing  a  note 
of  issue  as  a  distinct  charge.  It  is  embraced  in  the  25  cents  allowed  him 
for  every  cause  noticed  for  trial  or  argument,  and  entering  the  same  on 
the  calendar.  2  R.  S.j  726,  3d  ed.  The  clerk  is  not  entitled  to  the  fee 
of  50  cents,  unless  the  cause  is  tried:  (Ibid.)  It  is  not  given  to  him 
when  the  cause  is  put  off  without  a  trial.  The  sheriff  is  entitled  to  the 
fee  of  50  cents  for  summoning  a  jury  to  attend  the  court  in  each  cause 
noticed  for  trial,  or  placed  on  the  calendar  thereof  for  trial.  2  R.  S., 
736d,  3ed  .  The  oath  to  the  proof  of  the  attendance  of  witnesses,  is  em- 
braced in  the  50  cents  given  specifically  for  that  service,  and  is  not  tax- 
able as  a  distinct  item. 

The  charge  for  attorney  and  counsel  attending  prepared  for  trial,  are 
both  taxable,  since  the  act  of  1844,  chapter  273.  That  act  altered  the 
phraseology  as  to  counsel,  which  was  contained  in  the  act  of  1840,  page 
327,  §  2,  under  which  it  was  held,  in  Schenck  vs.  Lathrop,  3  Hill,  449, 
that  a  counsel  fee  was  not  taxable  for  attending  prepared  for  trial.  The 

same  case  however,  holds,  that  an  attorney's  fee  for  attending  prepared, 
30 
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is  allowable,  in  conformity  to  Wilson  vs.  White,  2  Wend.,  265,  and  Lamb 
vs.  Coe,  19  Wend.,  127.  The  proof  of  service  of  copy  costs,  and  notice 
of  taxation,  is  unnecessary.  No  other  copy  costs  is  taxable  than  such  as 
is  actually  served  upon  the  opposing  party,  or  delivered  to  him  or  his 
attorney,  upon  request  2  R.  S.,  725,  3d  ed.  A  certified  copy  of  the 
order,  putting  off  the  trial,  is  unnecessary,  and  is  therefore  not  taxable. 

The  Plaintiff's  attorney  is  not  entitled  to  the  fee  of  one  dollar  for  op- 
posing the  motion  to  put  off  the  trial.  The  charge  in  the  fee  bill,  (2  jR. 
S.,  724,  3d  ed.,')  of  $1,  for  arguing  every  special  motion,  applies  only  to 
motions  at  a  general  or  special  term. 


In  the  matter  of  MYERS  et  al. 

An  order  in  equity,  granted  at  chambers,  in  pursuance  of  the  act  to  amend  the  act  in 
relation  to  the  judiciary,  (Laws  of  1847,  vol.  2,  p.  641,  §  16,)  should  express  in  its 
caption  the  true  time  and  place  when  and  where  it  was  granted,  and  by  what  jus- 
tice. 

It  seems,  the  form  prescribed  by  the  8th  rule  in  equity,  relates  only  to  Orders  made  at 
a  general  or  special  term. 

At  chambers,  Feb.  25,  1848,  before  Willard,  justice.  An  application 
was  made  to  Justice  Willard,  at  chambers,  for  an  order  directing  a  com- 
mission to  issue  to  the  Rev.  Justin  Perkins,  D.  D.,  residing  in  the  city  of 
Oroomiah  in  Persia,  to  take  the  acknowledgement  of  a  deed,  to  be  executed 
by  Dr.  Wright  and  lady,  residing  in  that  city,  of  lands  situate  in  this  state, 
in  pursuance  of  2  jR.  S.,  757,  §8,  and  a  question  arose  whether  this  could 
be  done  at  chambers,  and  as  to  the  form  of  the  caption  of  the  order. 

WILLARD,  Justice. — The  order  applied  for  in  this  case,  is  one  which 
the  chancellor,  according  to  the  practice  of  that  court,  might  grant  out  of 
term.  (Sec  rule  4,  of  Chancellor  Walworth.}  It  is  an  ex  parte  order- 
The  16th  section  of  the  act  to  amend  the  act  in  relation  to  the  judiciary, 
(!MWS  of  1847,  2d  vol.,  p.  641,)  confers  upon  a  justice  of  this  court,  re- 
siding within  one  hundred  miles  of  the  county  where  the  solicitor  or  party 
making  the  application  resides,  the  like  power  as  that  possessed  formerly 
by  the  chancellor,  to  grant  such  orders  either  in  term  or  vacation,  at 
chambers,  or  at  any  place  selected  by  such  justice ;  as  the  parties  and  their 
solicitor  reside  in  Washington  county,  where  the  premises  to  be  conveyed 
are  situated,  and  within  one  hundred  miles  of  the  residence  of  the  justice, 
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the  order  must  be  granted,  and  be  entered  in  the  office  of  the  clerk  of 
that  county.  The  caption  of  this  order  should  be  of  the  day  and  place, 
when  and  where  it  was  granted.  The  form  of  a  caption  given  in  rule  8, 
of  the  Equity  Rules,  page  5,  relates  only  to  cases  heard  at  a  general  or 
special  term,  and  is  directiory  to  the  clerk.  It  is  not  applicable  to  an 
order  granted  out  of  term,  in  pursuance  of  the  16th  section  supra,  but  the 
form  of  the  caption  of  those  orders  not  being  provided  for  in  the  rules, 
nor  in  the  statute,  should  be,  in  pursuance  of  the  148th  rule,  entitled  ac- 
cording to  the  customary  practice,  as  it  heretofore  existed  in  the  Court  of 
Chancery.  In  conformity  to  that  practice,  the  caption  must  state  truly 
the  time  and  place,  when  and  where  the  order  was  made,  and  by  what 
justice.  (Rule  10,  of  Chancellor  Walworth ;  Whitney  vs.  Belden,  4 
Paige's  Rep.,  140.) 


COURT  OF  APPEALS,  APRIL  14,  1848. 
JOHNFRAZEK,  et  al.  Appellants  vs.  HENRY  M.  WESTERN,  etal.  Respondents. 

Where  the  jugment  of  this  court  and  a  remittitur  has  been  made  and  sent  to  the  court 
below,  and  there  filed,  this  court  has  no  further  jurisdiction  of  the  cause. 

An  application  in  such  a  case  for  an  amendment  of  the  judgment  or  order  of  thig 
court,  (directing  costs,  &c.,)  should  be  made  to  the  court  below. 

The  judgment  of  this  court  was  entered  in  this  cause  at  the  last  January 
term ;  affirming  the  decree  of  the  chancellor,  and  that  the  respondents 
recover  against  the  appellants  their  costs  in  this  court,  to  be  taxed,  and 
also  interest  on  the  amount  of  the  decree,  &c.  The  remittitur  was  sent  to 
and  filed  in  the  Supreme  Court  in  January  last. 

Mr.  Joseph  Blunt  for  the  infant  respondents,  moved  that  the  court 
direct  or  declare  that  the  infant  respondents  recover  their  costs  against 
the  appellants,  and  that  the  judgment  of  this  court  be  so  amended  as  to 
specify  particularly  that  such  costs  be  recovered,  alleging  that  the  record 
in  the  Supreme  Court  had  been  so  made  up,  that  the  infant  respondents 
could  not  recover  their  costs. 

The  Court,  JEWETT,  Chief  Judge. — Decided  that  the  remittitur  having 
gone  to  the  court  below,  and  having  been  filed  there,  this  court  had  no 
jurisdiction  of  the  cause.  The  relief  sought  must  be  addressed  to  the 
Supreme  Court. 
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COURT  OF  APPEALS,  APRIL  TERM  3848. 

CHRISTIAN  J.  BURCKLE,  et  a).  Exr's.  &c.,  Plff's  in  error,  vs.  STEPHEN  LUCE 

Deft,  in  error. 

This  court  on  error  will  award  double  costs  to  a  prevailing  parly,  sued  in  the  court 
below  as  a  public  officer  for  an  act  done  by  him  by  virtue  of  his  office.  (2  R.  S., 
617,  §  24.) 

It  has  jurisdiction  of  a  cause,  brought  therein,  until  the  remittitur  is  filed  with  the  clerk 
of  the  court  below. 

This  cause  was  decided  by  this  court  at  the  last  January  term,  in  favor 
pf  the  Defendant  in  error,  and  the  judgment  of  the  Supreme  Court  affirmed, 
and  the  usual  order  entered  for  a  remittitur,  and  the  Defendant  in  error 
being  about  to  move  for  double  costs  in  this  court,  it  was  stipulated  by 
and  between  the  attorneys,  for  the  respective  parties  to  admit  and  agree 
upon  the  following  facts  for  the  purpose  of  such  motion,  viz  : 

"The  Defendant,  Luce,  was  a  deputy  sheriff  of  the  cqunty  of  Oswego, 
from  the  first  qf January  1840,  until  after  the  commencement  of  this  suit ; 
and  on  the  8tji  day  of  January,  1840,  a  Fieri  Facias,  returnable  that 
month,  was  delivered  to  him  on  a  judgment  in  the  Supreme  Court,  in  favor 
pf  Philander  Rathbun  vs.  Christian  J.  Burckle  above  rjaraed,  for  $632.85. 
Oil  the  same  day  the  Defendant  levied,  upon  certain,  property  in  the 
possession  of  said  Burckle;  thereupon  Charlotte  Seits,  the  m.olher-in-la\v 
of  said  Burckle,  brought  replevin  against  the  Defendant  for  the  goods  thus 
levied  on,  anci  the  goods  were  delivered  to  her  by  virtue  of  that  writ. 
Tha;t  action  was  tried,  and  a  verdict  found  for  jlhe  Defendant,  which  was 
set  aside  and  a  new  trial  ordered.  Before  another  trial  was  bad,  and  on 
the  llth  day  of  February,  1842,  Mrs.  Seits,  the  Plaintiff  in.  {hat  action, 
died,  having  first  maije  her  will  and  appointed  jhe  Plaintiffs  in  this  suit  her 
executors. 

In  July  or  August  following,  the  Defendant  repossessed  hjmself  of  the 
goods  on  which  he  had  previously  levied,  which  had  been  taken  from 
him  by  the  former  writ  of  replevip,  and  claimed  to  hold,  them  by  virtue  of 
that  levy. 

The  PJaintiffs  thereupon  brought  this  second  action  of  replevin  for  this 
second  taking  pf  the  goods  by  the  Defendant,  thpy  claiming  that  such 
second  taking  was  unauthorized,  even  though  Mrs.  Seits  had  no  title  to 
the  goods  when  the  first  action  pf  replevin  was  brought,  on  the  ground, 
that  by  the  first  writ  of  replevin  and  the  taking  of  the  property  under  it, 
the  title  to  the  property  became  absolutely  vested  in  Mrs.  Seits,  and  at  her 
death  went  to  the  Plaintiffs  as  her  executors,  notwithstanding  the  forme 
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suit  abated  by  her  death ;  on  which  ground  the  Plaintiffs  at  Jhe  first  trial 
in  the  Supreme  Court  at  the  circuit,  obtained  a  verdict,  by  the  direction 
of  the  Circuit  Judge,  which  verdict  was  set  aside  by  the  Supreme  Court 
and  a  new  trial  ordered.  On  such  second  trial  the  merits  of  the  cause 
were  tried,  and  the  question,  whether  the  sale  of  the  goods  levied  on  from 
said  Burckle  to  Mrs.  Seits,  was  fraudulent  and  void  as  against  creditors, 
was  submitted  to  the  jury,  who  found  a  verdict  for  the  Defendant.  A 
judgment  was  thereupon  rendered  against  the  Plaintiffs  who  brought  error 
to  this  court. 

After  the  determination  of  this  cause  in  this  court  in  January  instant, 
the  remittitur  was  sent  by  the  clerk  of  the  Court  of  Appeals  to  the 
Defendants'  attorneys,  at  their  place  of  residence  in  Oswego,  in  whose 
possession  it  has  ever  since  remained,  and  now  is ;  and  no  further  step  or 
proceeding  has  been  had  in  the  cause. 

The  remittitur  was  sent  to  the  Defendants'  attorneys  without  any  request 
from  them  to  that  effect. 

While  this  cause  was  pending  jn  the  Supreme  Court,  a  motion  was 
made  by  the  Defendant  for  double  costs,  which  motion  was  granted,  and 
double  costs  awarded  to  the  Defendant  ;  and  it  is  admitted  that  this  case 
comes  within  the  provisions  of  the  statutes  allowing  double  costs  to  a 
public  officer  sued  for  any  act  done  by  him  by  virtue  of  his  office,  (2R.  S. 
617,  §  24,)  that  is,  that  the  facts  of  t^e  case  are  such  as  to  bring  it  within 
those  statutes,  provided  the  cause  were  in  the  same  court  in  which  it  was 
originally  commenced. 

The  only  questions  intended  to  be  raised  in  opposition  to  the  motion  are, 

1st.  Whether  this  court  has  net  lost  jurisdiction  and  all  power  to  award 
double  costs  by  having  entered  the  order  for  t]be  remittitur,  and  the  remit- 
titur having  been  sent  out  as  aforesaid. 

2d.  Whether  a  Plaintiff  in  error  under  any  circumstances  is  liable  to 
pay  double  costs  on  a  writ  of  error  brought  by  him,  or  whether  a  Defend- 
ant in  error  is  entitled  to  double  costs  on  a  writ  of  error. 

Dated  January  25,  1848.  (Signed.) 

N.  HILL,  JR., /or  motion. 
J.  E.  CAREY,  opposed. 

The  Court,  JEWETT,  Chief  Judge. — Decided,  that  it  was  a  proper  case 
for  double  costs,  and  that  the  remittitur  never  having  been  filed  in  the 
court  below,  this  court  has  jurisdiction  of  the  cause,  and  ordered  that  on  the 
Defendant  in  error  returning  the  remittitur  to  the  clerk  of  this  court,  the 
motion  for  costs  be  granted,  and  the  judgment  be  corrected  so  as  to  allow 
costs  accordingto  the  notice  of  motion,  without  costs  of  this  motion. 
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LANSING  ys.  JOHN  CLAPP  and  others. 

A  judgment  which  js  the  oldest  lien  on  the  equity  of  redemption  of  mortgaged  premi- 
ses of  the  Defendant,  must  first  be  paid  out  of  the  surplus  moneys  arising  on  the  sale 
under  the  mortgage— notwithstanding  the  Plaintiff  may  have  obtained  a  judgment 
against  the  Sheriff  for  not  returning  an  execution  issued  on  Ihe  first  judgment,  and 
has  assigued  it  to  &  person  other  than  the  sheriff  and  the  .assignee  applies  for  such 
surplus. 

The  assignee  in  such  a  case  must  show  that  he  is  the  absolute  owner  of  the  judgment, 
that  it  was  not  assigned  to  him  nominally  merely,  and  held  in  trust  for  the  sheriff. 

Although  the  sheriff  may  derive  a  benefit  from  the  payment  of  such  judgment  out  of 
ithe  surplus  moneys,  in  reducing  the  amount  of  the  judgment  against  him  for  neglect 
of  duty,  yet,  if  he  purchased  the  first  judgment,  or  was  the  absolute  owner  without 
the  consent  of  the  Defendant,  it  would  operate  as  a  satisfaction  of  it. 

A  judgment  by  confession,  given  to  the  Plaintiffs  to  secure  and  indemnify  them  as 
sureties  on  a  guardian's  bond,  executed  by  Defendant,  and  being  a  lien  upon  the 
equity  of  redemption  of  the  Defendants'  mprtgaged  premises,  will  be  entitled  to  sur- 
plus moneys,  in  the  order  of  their  lien,  although  the  Plaintiffs  have  not  been  damni- 
fied. Their  lien  is  transferred  from  the  equity  of  redemption  to  the  surplus  moneys 
arising  on  the  sale,  and  can  only  be  divested  by  their  being  discharged  from  their 
liability. 

Rensselaer  Special  Term,  Nov.,  1847.7— Upon  the  sale  of  the  mortgag- 
ed premises  under  a  Decree  in  this  cause  there  was  a  surplus  of  $1074.35, 
which  is  the  subject  of  the  present  application.  On  the  13th  day  of  No- 
vember, 1845,  Cornelius  L.  Tracy  recovered  against  John  CJapp,  the 
owner  of  the  equity  of  re4emption  in  the  mortgaged  premises,  a  judgment 
for  $168.52.  This  judgment,  on  the  17th  of  September,  1847,  was  as- 
^igned  by  Tracy  to  Riphard  Bi.ose,  who  claims  that  if;  should  be  paid  out 
pf  the  surplus.  On  the  26th  of  February,  1846,  Clapp  confessed  a  judg- 
ment for  $22,000  of  debt  and  $2^.46  of  costs,  in  favor  of  Thomas  C. 
Brins-raade,  George  V.  Huddleston  and  Abraham  D.  Spoor.  A  stipula- 
Jion  was  signed  by  the  Plaintiffs  in  this  judgment  at  the  time  it  was  con- 
fessed, stating  that  it  was  "  tp  secure  and  indemnify  them  against  any 
and  all  loss  or  damage  for  or  by  reason  of  their  having  become  the  sureties 
of  the  said  John  Clapp,  in  the  bond  executed  by  him,  upon  being  appointed 
by  the  Surrogate  of  Rensselaer  county,  guardian  of  Harriet  N.  Ran/cin,  a 
minor,  and  to  secure  the  faithful  performance  of  his  trust  as  such  guar- 
dian." Clapp  haying  resigned  his  guardianship,  Robert  D.  Silliman  was 
appointed  guardian  in  his  place,  and  on  the  8th  day  of  June  1846,  Clapp 
having  rendered  his  account  before  the  surrogate,  a  decree  was  made 
directing  him  to  pay,  on  demand,  to  the  new  guardian,  $3587.76,  the 
balance  found  due  from  him.  On  the  25th  of  April,  1846,  Clapp  exe- 
puted  to  his  ward  a  bond  and  mortgage  upon  the  premises  subsequently 
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sold  under  the  decree  in  this  cause  to  secure  the  payment  6f  $4000  in  fou'f 
years  from  November  22,  1845,  with  interest,  which  bond  and  mortgage 
were  stated  in  the  condition  thereof  tb  have  been  executed  "  to  secure  the 
said  Harriet,  who  is  the  ward  of  the  party  of  the  jirst  part,  for  moneys 
received  by  him  as  her  guardian,  and  thus  to  relieve  the  sureties  of  the  said 
guardian  from  any  loss  or  damage;  Upon  the  appointment  of  the  new 
guardian,  this  bond  and  mortgage  Were  delivered  over  to  him  with  the 
assets  of  his  ward. 

On  the  10th  day  of  April,  1846,  the  Merchants'  and  Mechanics'  Bank, 
of  Troy,  recovered  a  judgment  a'gainst  Clapp  fot   $373.96,  which  was 
subsequently  assigned  to  Abraham  D.  Spoor. 

The  usual  order  of  reference  to'  Report  upon  the  claims  to  the  surplus 
moneys  was  made.  The  referee  reported  that  the  whole  surplus  is  appli- 
cable to  the  judgment  in  faVor  of  the  sureties'  of  Clapp  upori  his  bond  as 
guardian.  To  this  report  exceptions  were  taken  by  Rose,  the  assignee  of 
the  Tracy  judgment,  insisting  that  his  judgment  was  entitled  to  be  first 
paid.  Exceptions  were  also  taken  by  Spobr^  as  assignee  of  the  Bank 
judgment,  insisting  that  his  judgment  was"  entitled  to  be  paid  in  preference 
to  that  in  favor  of  the  sureties.  The  facts  that  appeared  upon  the  hear- 
ing before  the  referee,  so  far  as  they  are  material  to  the  decision  of  the 
questions  arising  upon  the  exceptions,  are  stated  in  the  opinion  of  thtf 
court: 

R.  CHRISTIE,  JR.,  for  Jlose; 

t).  GARDNER,  for  Spoon 

H.  P.  HUNT,  for  Brinsmade.' 

&ABRIS,  Justice. — Although  it  appea'red  before  (he  referee  that  an' 
execution  had  been  issued  upon  the  judgment  in  favor  of  Tracy  to 
Gideon  Reynolds,  late  sheriff  of  Rensselaer,  and  that  a  judgment  had 
been  recovered  by  Tracy  against  Reynolds  for  not  returning  that  exe- 
cution, and  also  that  Tracy  had  issued  an  execution  upon  the  judg- 
ment against  Reynolds  to  the  coroner,*  which  waS  still  in  his  hands,  yet  it 
is  not  pretended  that,  if  Tracy  had  presented  a  claim  to  have  his  judgment 
against  Clapp  paid  out  of  the  surplus  moneys,  such  claim  could  have  been 
successfully  resisted.  The  fact  that  he  had  recovered  a  judgment  against 
the  sheriff  for  neglect  of  duty  in  respect  to  the  execution  upon  his  judg- 
ment against  Clapp,  and  that  lie'  had  issued  an  execution  upon  such 
judgment  against  the  sheriff,  which  remained  Uneollected,  could  not  ope- 
rate to  deprive  him  of  any  of  his  legal  remedies  against  Clapp.  Bat  it  is 
insisted  by  the  Plaintiffs  in  the  second  judgment  that,  although  the  judg- 
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ment  is  in  form  assigned  to  Rose,  in  fact  it  oelongs  to  Reynolds,  the  she- 
riff: and  the  referee  has  reported  that  it  was  assigned  to  Rose  "for  the 
benefit  of  Reynolds."  If  Reynolds  were,  indeed,  the  owner  of  this  judg- 
ment, having  taken  the  assignment  without  the  request  of  Oapp,  I  think 
it  should  be  held  to  be  a  satisfaction.  It  is  against  sound  policy  to  allow 
a  sheriff  to  satisfy  a  debt  with  his  own  money,  and  then,  by  taking  an 
assignment  of  the  judgment,  to  keep  it  still  alive.  I  am  not  aware,  how- 
ever, that  any  court  has  ever  gone  so  far  as  to  hold  that,  even  this  might 
not  be  done,  at  the  request  of  the  Defendant  in  the  judgment  But  in  this 
case,  if  by  reporting  that  the  judgment  was  assigned  to  Rose  for  the  be- 
nefit of  Reynolds,  the  referee  intended  that  Rose  was  but  a  nominal 
assignee,  holding  the  assignment  in  trust  for  Reynolds,  I  think  the  proof 
in  the  case  fails  in  that  respect  td  sustain  the  report.  It  is  true,  that  if 
Rose  succeeds  in  establishing  a  prior  lien  iipon  the  surplus  moneys  in  ques- 
tion, it  will  enure  to  the  benefit  of  Reynolds,  by  reducing  the  amount  he 
is  liable  to  pay  upon  the  judgment  recovered  against  him  for  neglect  of 
'duty.  The  same  effect  wbuld  have  been  produced  if  Tracy  had  presented 
the  claim  instead  of  Rose,  and  to  that  extent  the  claim  might  properly 
have  been  said  to  have  been  made  for  the  benefit  of  Reynolds.  And  yet, 
in  that  case,  such  ah  objection  wduld  hardly  have  been  raised.  It  may 
well  be,  that  the  motive  which  induced  Rose  to  purchase  the  judgment 
was  to  benefit  Reynolds.  This  he  had  a  right  to  do,  and  the  question  to 
be  determined  is  whether  Rose  or  Reynolds  is  the  real  owner  of  the  judg- 
inent  The  assignment  itself  is  prima  facia  evidence  that  Rose  is 
such  owner.  The  only  proof  to  rebut  this  evidence  of  ownership,  is  in 
khe  testimony  of  Rose  himself,  who  was  examined  before  the  referee.  He 
testified  that  Reynolds  requested  him  to  purchase  the  judgment,  and  told 
him  that  if  he  did}  he  could  probably  save  something  ;  but  he  states  that 
he  paid  the  whole  amount  of  the  judgment  himself,  and  that  there  is  no 
understanding  that  he  shall  be  savfed  harmless  if  his  claim  is  not  allowed. 
This  evidence  is  So  far  from  rebutting  the  presumption  arising  from  the 
assignment  itself,  thatj  in  my  judgment,  it  sustains  that  presumption  and 
shows  affirmatively  that  Rose  is  the  real  and  bona  fide  assignee  of  the 
judgment  The  exceptions  taken  by  Rose  to  the  report  of  the  referee,  so 
far  as  they  relate  to  the  claim  of  Rose  to  have  his  judgment  paid  out  of 
the  surplus  moneys  must  therefore  be  allowed,  and  the  order  must  direct 
that  the  amount  of  the  judgment  assigned  by  Tracy  to  Rose,  principal  and 
interest,  be  paid  oul  of  the  surplus  moneys  in  question.  He  must  also  be 
allowed  his  costs  upon  the  reference  and  the  costs  of  the  exceptions  upon 
which  he  has  succeeded,  to  be  taxed. 
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In  regard  to  the  judgment  in  favor  of  the  sureties  upon  the  guardian's 
bond,  I  can  see  no  reason  why  the  residue  of  the  surplus  moneys  should 
not  be  applied  upon  it  even  though  it  should  be  regarded  as  a  mere  in- 
demnity against  the  liability  of  the  PlaintiiF.  It  may  well  be,  that  in  an 
action  at  law  upon  the  bond  upon  which  this  judgment  was  entered,  a 
recovery  could  not  be  had  without  showing  that  the  Plaintiff  had  been 
damnified.  I  am  inclined  to'  think,  too,  that  the  counsel  lor  Spoor  was 
right  in  assuming  upon  the  argument  that  the  Plaintiffs  would  not  have 
been  entitled  to  issue  execution  upon  this  judgment  until  they  had  sustain- 
ed some  toss  or  damage  as  sureties.  But  conceding  this  to  be  so,  upon 
what  principle  are  the  Plaintiffs  to  be  deprived  of  the  security  with  which 
it  was  intended  they  should  be  provided  by  means  of  this  judgment  1 
The  lien  of  a  judgment  may  certainly  be  valid,  although  it  is  entered  upon 
a  bond  of  indemnity  upt>n  which  no  judgment  could  be  recovered,  because 
no  breach  of  the  condition  could  be  shown.  So,  too,  the  fact  that  the 
Plaintiffs  had  no  right  to  issue  execution  before  they  had  been  damnified, 
could  not  operate  to  divest  the  lien  of  the  judgment  upon  real  estate. 
The  Plaintiffs,  by  virtue  of  their  judgment,  held  a  lien  upon  the  Defend- 
ants' equity  of  redemption  in  the  premises  sold  for  their  indemnity.  The 
premises  having  been  sold,  the  lien  was  transferred  from  the  equity  of  re- 
demption to  the  surplus  moneys  arising  from  the  sale.  This  lien  can  only 
be  divested  by  showing  ttrat  the  Plaintiffs  are  discharged  from  their 
liability. 

It  appeared  affirmatively  before  the  referee  that  more  than  $1100  still 
remains  due  from  Clapp  as  guardian,  but  it  is  insisted  that  by  the  execu- 
tion and  delivery  of  the  bond  and  mortgage,  payable  at  a  future  day,  the 
right  to  collect  the  balance  due  from  the  guardian  is  suspended,  and 
thereby  the  sureties  are  discharged.  What  would  be  the  effect  of  an 
agreement  made  by  the  present  guardian^  thus  to  suspend  the  collection 
of  the  amount  due,  it  is  not  necessary  now  to  decide.  It  is  enough  to  say 
that  there  is  no  evidence  of  any  such  agreement.  There  is  no  evidence 
in  the  case  from  which  it  can  be  inferred  that  the  right  to  enforce  the 
surrogate's  decree  against  Clapp  has  ever  been  suspended  for  a  single 
moment.  The  bond  and  mortgage  were  executed  by  Clapp  before  he 
resigned  as  guardian,  and  upon  the  appointment  of  the  new  guardian 
these  papers,  with  others,  were  delivered  over  to  him — but  nothing  is 
shown  to  justify  the  conclusion  that  he  ever  intended  to  suspend  his  right 
to  enforce  the  collection  of  the  surrogate's  decree.  It  was  urged  upon 
the  argument  that  these  moneys  ought  not  to  go  into  the  hands  of  Brins- 

made,  for  the  reason  that  he  might  never  be  made  liable  for  the  paymens 
31 
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of  the  amount  due  from  the  guardian,  and  for  the  further  reason  that  he 
might  not  be  able  to  pay  if  made  liable.  Neither  of  these  reasons  would 
be  sufficient  to  deprive  him  of  his  lien  upon  the  surplus  moneys  if  the  judg- 
ment under  which  he  claims,  was,  as  has  already  been  shown,  a  valid 
lien  upon  the  Defendants'  equity  of  redemption  in  the  premises  sold.  If 
he  receives  any  part  of  the  moneys  in  question  by  virtue  of  his  judgment, 
he  becomes  a  principal  debtor  to  the  new  guardian  to  the  extent  of  the 
amount  so  received,  and  if  there  is  any  doubt  about  his  ability  to  pay, 
either  Clapp  or  any  other  person  interested  in  having  the  money  applied 
to  the  payment  of  the  amount  due  from  Clapp  to  the  present  guardian, 
has  the  power  to  compel  such  application. 

The  exceptions  of  Spoor  to  the  referee's  report,  must  be  disallowed 
with  costs — and  the  order  must  provide  that  the  balance  of  the  surplus 
moneys,  after  paying  the  amount  of  the  Tracy  judgment  and  the  costs 
already  directed  to  be  paid  to  the  claimant  Rose,  be  paid  to  the  claimant 
Brinsmade,  to  be  applied,  after  deducting  the  costs  of  the  reference, 
towards  the  satisfaction  of  the  surrogate's  decree  against  Clapp. 


VICTOUINE  BISSELL,  by  Manuel  de  Puga  her  next  friend,  vs.  EDWARD 

BISSELL. 

The  allowance  of  alimony  and  expenses  in  suits  for  divorce  or  separation,  is  in  the 
discretion  of  the  court.  In  the  case  of  divorce,  the  wife  is  entitled  of  course  to  the 
allowance,  unless  there  is  an  undenied  charge  of  adultery  against  her.  But  in  a  suit 
for  separation,  it  must  at  least  appear  that  the  Plaintiff  has  good  ground  for  bringing 
the  suit. 

Where  in  a  suit  for  separation  on  the  ground  of  cruel  treatment,  the  answer  on  oath 
denied  or  explained  the  charges  in  the  bill,  so  thai  the  court  could  not  decide  upon 
the  bill  and  answer  that  the  Plaintiff  had  a  meritorious  cause  of  action  ;  the  motion 
for  allowance  of  alimony  was  denied. 

New  York  Special  Term,  December,  1847. — The  bill  in  this  cause  was 
filed  for  a  separation  on  the  ground  of  cruel  and  inhuman  treatment. 
The  Plaintiff  applied  for  alimony  and  for  an  allowance  to  enable  her  to 
carry  on  this  suit. 

W.  H.  MEEKS,/OT-  PI/. 
JONA.  MiLLER,/or  Deft. 

HARRIS,  Justice. — The  allowance  of  alimony  and  expenses  in  suits 
for  divorce  or  separation,  is  in  the  discretion  of  the  court.  But  the 
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rule  which  governs  the  court  in  the  exercise  of  that  discretion  is  very 
different  in  the  two  cases.  If  the  bill  is  filed  for  a  divorce,  the  wife  is 
entitled  of  course  to  the  allowance,  unless  there  is  an  undenied  charge  of 
adultery  against  her.  But  when  the  bill  is  filed  for  a  separation,  so  far 
from  being  a  matter  of  course  to  allow  alimony  and  expenses,  it  must  at 
least  appear  that  the  Plaintiff  has  good  ground  for  bringing  the  suit. 

In  this  case  the  answer  of  the  Defendant  is  put  in  on  oath,  although  an 
answer  on  oath  is  waived  by  the  bill.  The  answer  denies  or  explains  all 
the  acts  of  unkindness  and  improper  treatment  set  forth  in  tne  bill  in  such 
a  manner  as  to  leave  the  strong  impression  that  he  is  the  more  injured 
party.  And  as  the  answer  is  entitled  to  the  same  force,  as  evidence,  as 
the  bill,  the  court  cannot,  upon  the  bill  and  answer  merely,  decide  that 
the  Plaintiff  has  a  meritorious  cause  of  action.  This  motion  must  there- 
fore be  denied. 

A  motion  is  also  made  by  the  Plaintiff  to  have  issues  settled  for  the  trial 
of  the  questions  at  issue  in  this  cause.  There  can  be  no  objection  to  a 
reference  to  some  suitable  person  for  that  purpose,  or  if  it  is  preferred  the 
cause  may  be  referred  to  some  suitable  person  as  referee  to  hear  the  proofs 
and  allegations  of  the  parties,  and  determine  the  matters  in  controversy, 
and  report  thereon  to  this  court. 


HALSEY  BROWER  vs.  SAMUEL  BROOKS  and  WILLIAM  JUDSON. 

On  a  motion  to  take  from  the  files  of  the  court  a  plea  of  Defendant  because  it  is  not 
verified  by  his  oath ;  the  notice  of  motion  should  specify  the  ground  upon  which  the 
motion  is  founded. 

It  seems,  that  if  the  grounds  of  the  motion  appear  clearly  in  the  moving  papers,  it  will 
be  held  sufficient,  although  not  stated  in  the  notice. 

JVew  York  Special  Term,  December,  1847. — The  Plaintiff  moved  to 
take  from  the  files  of  the  court  the  plea  of  the  Defendant  Brooks  on  the 
ground  that  it  was  not  duly  verified  by  the  Defendants'  oath. 

A.  M.  BuRT,/or  PI/. 

B.  S.  BROOKS,  for  Deft.  Brooks. 

HARRIS,  Justice. — The  plea,  having  been  filed  without  being  sworn 
to,  is  undoubtedly  irregular;  but  I  think  the  objection  to  the  suffi- 
ciency of  the  notice  of  this  motion  is  well  taken.  It  is  a  salutary  rule 
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that  in  all  cases,  where  in  answer  to  a  motion,  the  opposite  party  would 
have  a  right  to  explain  by  affidavit  the  matters  which  constitute  the  foun- 
dation of  the  motion,  he  should  he  apprised  by  the  notice  of  the  motion, 
or  in  the  papers  upon  which  the  motion  is  to  be  founded,  of  the  grounds 
upon  which  the  moving  party  relies  to  sustain  his  motion.  (Hannavs. 
Curtis]  1  Barbours  Rep.  263.)  In  this  case  there  is  nothing  in  the 
notice  of  motion  or  in  the  papers  themselves  from  which  the  Defendants 
can  be  informed  as  to  the  points  upon  which  the  Plaintiff  will  insist  in 
support  of  his  motion.  The  notice  is  merely  that  a  motion  will  be  made 
to  take  the  plea  from  .the  files  of  the  .court,  and  that  it  would  be  founded 
upon  the  bill  and  plea.  I  think  this  is  not  sufficient.  The  notice  should 
have  specified  that  the  ground  upon  which  the  motion  would  be  founded, 
was  that  the  plea  had  no.t  been  sworn  to.  It  is  possible,  that  had  the  De- 
fendant been  thus  apprised  of  the  ground  of  the  motion  he  might  have 
been  prepared  to  show  that  consent  had  been  given  to  file  the  plea  with- 
put  oath  or  jn  some  other  way,  to  show  that  the  plea  had  not  been  irregularly 
filed.  For  this  reason  the  motion  must  be  denied,  but  as  the  Plaintiff  is 
entitle  1  to  have  the  plea  verified  by  the  Defendants  oath,  he  may  have 
liberty  to  renew  the  motion,  unless  within  six  days  the  Defendant  file  and 
serve  a  new  plea.  Neither  party  is  to  have  costs  upon  this  motion. 


ANDREW  L.  IRELAND  vs.  ISAAC  B,  SMIT^I. 

A  creditor's  hill  was  filed  to  reach  a  month's  salary  of  ihe  Defendant,  and  an  injunction 
served;  but  before  sisch  proceedings  were  commenced,  the  Defendant  had  procured 
an  advance  of  the  salary  from  a  third  person,  and  given  a  draft  on  his  employer 
to  pay  it  when  due,  which  was  received  by  the  employer,  but  there  was  a  necessary 
endorsement ,to  be  made  by  the  Defendant  on  a  check  before  it  could  be  paid,  which 
endorsement  was  made  by  Defendant  after  the  injunction  was  served— Held,  that 
such  endorsement  was  not  even  a  constructive  violation  of  the  injunction,  and  a 
motion  for  an  attachment  against  Defendant  was  denied  with  cost?. 

This  was  a  motion  for  an  attachment  against  the  Defendant  for  the  viola- 
tion of  an  injunction.  The  Defendant  was  a  measurer  connected  with  the 
Custom  House,  and  as  such  was  entitled  to  a  salary  of  $125  per  month 
payable  on  the  last  day  of  each  mon:h.  On  i\\e  first  day  of  September* 
the  Plaintiff  filed  a  creditor's  bill  against  the  Defendant  with  a  view  to 
reach  the  month's  salary  which  had  become  payable  the  day  previous,  and 
served  upon  the  Defendant  the  usual  injunction,  In  the  early  part  of 
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August,  the  Defendant  had  applied  to  one  Sharp,  for  an  advance  for  his 
months  salary  ;  he  accordingly  received  from  Sharp  $125,  and  gave  him 
a  draft  upon  the  paying  officer  of  the  Custom  House  for  that  amount,  pay- 
able the  last  day  of  August.  It  was  agreed  between  Sharp  and  the 
Defendant  at  the  time  that  the  draft  should  be  deposited  with  the  paying 
officer,  and  when  the  salary  became  due  that  the  Defendant  should  en- 
dorse the  check  \yhich,  according  to  the  regulations  of  the  Custom  House 
was  required,  and  receive  the  draft  from  the  officer  and  leave  with  him; 
the  check  for  Sharp.  In  pursuance  of  this  agreement,  the  Defendant  after 
the  injunction  had  been  served  on  him,  endorsed  the  check  for  his  salary 
which  was  left  with  the  officer,  an$  afterwards  delivered  by  him  to  Sharp.- 

W.  T.  HoaN,/or  PI/. 

H.  P.  WANMAKER,  for  Deft. 

HARRIS,  Justice.-^-The  transaction  between  the  Defendant  and  Sharp, 
amounted  to  an  equitable  appropriation,  if  not  a  legal  transfer  of 
the  Defendants  salary  for  the  month  of  August.  The  officer  upon  whom 
the  draft  was  drawn  had  notice  of  such  appropriation  and  by  receiving 
the  draft  from  Sharp  must  be  deemed  to  have  assented  to  its  payment. 
If  the  endorsement  of  the  check  was  necessary  to  put  Sharp  in  possession 
of  the  fund  to  which  he  was  already  entitled,  the  Defendant  was  bound  to 
make  such  endorsement.  If  he  had  refused,  he  might  have  been  com- 
pelled to  do  so.  The  Defendant  had  no  right  to  that  portion  of  his  salary. 
To  have  received  it  would  have  been  a  gross  fraud  upon  Sharp.  Had  it 
come  into  the  hands  of  a  receiver  appointed  in  this  suit,  I  think  it  would 
have  been  the  duty  of  this  court  to  haye  directed  its  payment  to  Sharp. 
The  Plaintiff  has  come  to  a  court  of  equity  for  assistance  in  the  collection 
of  his  debt ;  while  extending  its  aid  to  hirn,  it  will  also  see  that  the 
equitable  rights  of  others  are  protected;  although  the  money  then  due 
had  been  earned  by  the  Defendant,  and  although  his  endorsement  upon 
the  check  was  required  accordipg  to  the  regulations  of  the  Custom  House, 
before  the  money  would  be  paid,  yet  at  the  time  the  injunction  was  served, 
the  Defendant  had  no  right  to  collect  the  money,  or  if  he  had  received  it, 
to  appropriate  it  to  the  payment  of  his  debts  or  otherwise  to  his  own  use. 
There  is  nothing  then,  in  the  act  of  endorsing  the  check  which  amounts 
even  constructively  to  a  violation  of  the  injunction  and  the  motion  must 
be  denied  with  costs. 
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THE  GEORGIA  LUMBER  Co.  vs.  ELISHA  B.  STRONG. 

The  regularity  of  the  service  of  a  paper,  is  waived,  if  received  and  acted  upon  by  the 
party  upon  whom  it  wes  served. 

Thus,  where  Defendant  served  an  order  that  Plaintiff  file  security  for  costs,  with  stay 
until  it  should  be  filed,  and  the  sureties  should  justify ,  if  excepted  to— and  notice  was 
given  to  Defendant  of  filing  and  name  of  surety,  &c. — and  subsequently  the  surety 
ju&tified  in  the  sum  of  $250,  of  which  notice  was  also  given  to  Defendant,  and  at  the 
expiration  of  20  days,  in  which  the  Defendant  was  allowed  to  plead,  Plaintiff  en- 
tered his  default,  &c.  Upon  a  motion  to  set  aside  the  default,  Sec.,  as  irregular,  it 
did  not  appear  that  Defendant  served  his  order  to  file  security,  &c.,  by  sending  by 
mail  or  paying  postage.  Hcldf  that  the  Plaintiff,  having  received  and  acted  un- 
der the  order,  he  waived  the  regularity  of  service — and  the  order  to  stay  was  per  se 
a  suspension  of  the  time  to  plead  until  the  sureties  justified,  if  excepted  to — that  the 
Plaintiff  not  huviiis  properly  justified,  (the  penalty  of  the  bond  being  §250,  and  the 
surety  justified  in  the  same  sum,  instead  of  double  that  amount,)  as  the  statute  re- 
quired, the  default,  &c  ,  was  irregular. 

Monroe  Special  Tfini,  Sept.,  1847.— -Motion  to  set  aside  default  in 
not  pleading,  for  irregularity. — Suit  commenced  by  declaration  and  notice 
tp  plead,  on  the  24th  August  last.  On  the  25th  of  the  same  month,  an 
order  was  made  by  Mr.  Justice  Sejden,  that  the  Plaintiff  file  security  for 
costs,  according  to  statute,  in  20  days,  &c.,  or  show  cause  at  this  term 
•why  the  same  is  not  done,  and  in  the  mean  time,  and  until  the  sureties 
should  justify,  if  excepted  to,  all  proceedings  on  the  part  of  the  Plaintiff 
be  stayed.  The  order  was  shown  to,  and  a  copy,  with  copy  affidavit  on 
which  it  was  granted,  and  notice  of  the  order,  was  served  on  the  Plain- 
tiff's attorney  by  sending  them  enclosed  in  an  envelope  directed  to  him 
at  Clarkson,  Monroe  county,  but  it  did  not  appear  by  what  conveyance 
they  were  sent,  whether  by  mail  or  otherwise,  or  that  the  postage  was 
paid.  On  the  llth  day  of  September,  instant,  Defendant's  attorney  re- 
ceived from  Plaintiff's  attorney  notice  that  security  for  costs  had  been 
filed.  The  notice  stated  that  a  bond  had  been  filed  in  the  penalty  of  $250, 
signed  by  James  L.  Clark,  of  Clarkson,  as  security  for  costs,  in  pursuance 
of  the  statute.  On  the  same  day  the  Defendant's  attorney  gave  notice  of 
exceptions  to  the  surety.  On  the  14th  of  September,  Plaintiff's  attorney 
served  a  copy  of  the  affidavit  of  the  surety,  by  which  affidavit  he  justified 
ia  the  sum  of  $250,  accompanied  with  notice  of  such  justification.  On 
the  16th  the  default  of  the  Defendant  in  not  pleading  was  entered  and 
notice  given  to  the  Defendant's  attorney  of  the  execution  of  a  writ  of  in- 
quiry. 

H.  HUMPHREY,  for  the  motion. 

H.  R.  SELDEN,  opposed. 
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WELLES,  Justice. — It  is  contended  on  behalf  of  the  Plaintiff,  that  the 
order  of  Justice  Selden  was  not  properly  served,  as  it  is  not  shown  that 
it  was  sent  by  the  mail,  and  if  it  was  so  sent,  it  does  not  appear  that 
the  postage  was  paid. 

It  is  a  sufficient  answer  that  the  Plaintiff's  attorney  has  acted  upon  the 
order.  He  undertook  to  comply  with  it  by  filing  the  bond,  and  after  he 
received  notice  of  exception,  he  undertook  to  justify,  &c.  It  is  too  late 
for  him  to  allege  the  irregular  service  of  the  order. 

It  is  also  contended  that  the  order,  even  if  properly  served,  does  not 
operate  as  an  enlargement  of  the  rule  to  plead,  and  the  Plaintiff's  counsel 
has  cited  the  case  of  Schermerhorn  vs.  Van  Valkenburg  (7  Cow.  Rep.  519) 
in  support  of  the  position.  In  that  case  the  Defendant  was  under  a  rule  to 
rejoin  in  20  days  to  the  Plaintiff's  replication,  notice  of  which  was 
served  on  the  26th  July.  On  the  31st  of  July  the  Defendant  obtained  an 
order  to  stay  all  proceedings  on  the  part  of  the  Plaintiff  until  the  2d  non 
enumerated  day  of  August  term,  ( I  Oth  August)  with  a  view  to  a  motion 
in  the  ca'Use.  On  the  1st  of  August,  the  order,  with  notice  of  the  motion, 
was  served — on  the  20th,  the  Plaintiff  entered  the  Defendant's  default. 
The  court  held  the  default  regular,  and  that  the  order  did  not,  per  se,  sus- 
pend the  running  of  the  rule  to  rejoin. 

Without  stopping  to  question  the  authority  of  the  case  cited,  it  is  suffi- 
cient to  say,  that  this  case  is  not  similarly  situated.  The  order  here  was 
in  strict  conformity  with  the  statute,  (2  R.  S.  620,  Sec.  3,)  and  I  hold 
that  in  such  a  case,  it  is  not  necessary  for  the  Defendant  to  procure  an 
order  enlarging  the  time  to  plead,  and  that  the  order  granted  in  this  case 
did  per  se  suspend  the  running  of  the  20  days  in  which  the  Defendant  was 
allowed  to  plead,  until  the  Plaintiff  fully  complied  with  it,  which  he  has 
not  yet  done.  The  order  stayed  all  proceedings  on  the  part  of  the  Plain- 
tiff until  security  should  be  filed,  and  the  sureties  should  justify,  if  except- 
ed  to.  The  exception  was  duly  made,  and  the  attempted  justification  was 
a  nullity.  The  bond  was  in  the  penalty  of  $250,  and  the  surety  justified 
in  that  sum  only.  The  6th  section  of  the  same  statute  requires  the  jus- 
tification to  be  in  double  the  amount  of  the  penalty  of  the  bond.  The 
default  in  not  pleading  and  all  subsequent  proceedings  on  the  part  of  the 
Plaintiff,  were  therefore  irregular  and  are  set  aside  with  $10  costs. 
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WILLIAM  CHAUNCEY  and  JOSEPH  H.  MYERS  vs.  ALONZO  B.  LANE  and 

E.  MEEKER. 


Where  assignees  of  a  copartnership  filed  a  bill  and  served  an  injunction  on  Defendant, 
who  was  also  a  partner  of  the  assignors,  carrying  on  business  separately  —  to  restrain 
him  from  proceeding  to  recover  back  property  in  a  replevin  suit,  which  the  assignees 
had  themselves  commenced  and  by  virtue  of  which  they  had  taken  the  property  of 
Defendant.  Held,  that  the  :  injunction  was  properly  allowed,  and  should  stand,  for 
if  the  Defendant  should  recover  back  the  property  the  court  would  be  bound  to  in- 
terfere and  apply  the  same  to  the  payment  of  the  amount  due  from  him  to  the 
assignees.  It  appearing  by  the  bill  that  he  Was  largely  indebted  to  the  assignors 
at  the  time  of  their  assignment. 

J\'ew  York  Special  Term,  Dec.  1847.-^=This  was  a  motion  to  dissolve  an 
injunction  upon  the  matter  of  the  bilr  Only,  under  the  24th  rule  of  this 
court. 

In  November,  1844,  one  William  Myers  formed  a  copartnership  with 
the  Defendant  Lane,  in  the  retail  crockery  business,  which  was  to  be 
conducted  in  the  name  of  Larie.  Under  their  agreement  Myers  was  to 
furnish  Lane  with  goods  which  were  to  be  paid  for  by  Lane,  from  time  to 
time,  as  he  should  make  sales.  On  the  first  of  February,  William  Myers 
formed  a  partnership  with  one  John  D.  Myers,  under  the  firm  of  Myers 
&  Co.  At  this  time  Lane  owed  William  Myers  a  balance  of  $166.28, 
on  account  of  the  goods  he  had  previously  furnished.  Subsequently  the 
firm  of  Myers  &  Co.  continued  to  furnish  Lane  with  goods  upon  the  same 
terms.  The  profits  6f  the  business  was"  to  be  equally  divided  between 
Lane  and  Myers  and  Myers  &  Co. 

In  November,  1846,  Myers  &  Co.  failed  and  made  an  assignment  of 
their  property^  including  their  interest  in  their  copartnership  with  Lane, 
to  the  Plaintiffs.  When  the  assignment  was  made,  Lane  had  in  his  pos- 
session goods  which  had  been  furnished  by  Myers  &Co.  to  the  amount  of 
about  $500,  and  was  largely  indebted  to  them  on  account  of  such  goods. 
These  goods  were  replevied  by  the  plaintiffs  and  the  action  is  now  pending 
in  the  New  York  Common  Pleas.  On  the  9th  of  February,  1847,  Myers  & 
Co.  obtained  a  judgment  against  Larie  for  $1121.05,  which  was  assigned 
to  the  Plaintiffs.  On  the  2d  February,  I847j  the  Plaintiffs,  as  assignees 
of  Myers  &  Co.,  recovered  a  judgment  against  Lane  for  $274.75.  In 
December,  1846,  Lane  assigned  the  claim  he  had  against  the  Plaintiffs  on 
account  of  the  goods  taken  upon  the  replevin  to  the  Defendant  Meeker, 
for  the  benefit  of  his  creditors. 

The  bill  prays  for  an  account  and  settlement  of  the  copartnership  affairs 
between  Lane  and  Myers  &  Company. 
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H.  BREWSTER,  for  Defendants 
W.  H.  TAGG'AKD,  for  Plaintiffs. 

HARRIS,  Justice. — Had  the  Plaintiffs  filed  their  bill  at  the  time  tliey 
commenced  their  action  of  replevin,  it  would  have  been  a  matter  of 
course  to'  have  taken  the  goods  from  the  possession  of  Lane  and  placed 
them  in  the  hands  of  a  receiver  to  abide  the  result  of  the  litigation 
between  the  parties.  The  Plaintiffs,  by  virtue  of  the  assignment  from 
Myers  &  Co.,  succeeded  to  their  rights  as  against  Lane,  their  copartner, 
and  became  entitled  tor  have  the  copartnership  a'ffai'rs  settled,  and  if  any 
thing  was  due  from  Lane,  to  have  the  copartnership  effects,  after  satisfy- 
ing the  partnership  debts,  applied  to  the  payment  of  such  balance.  As- 
suming, as  we  must  for  the  purposes  of  this  motion,  that  the  allegations  in 
the  bill  are  true,  Lane  was  indebted  to  Myers  &  Company  at  the  time  they 
made  their  assignment  to  the  Plaintiffs  to  an  amount  exceeding  the  value 
of  the  goods  he  then  h'ad  in  his  possession.  The  difficulty  in  this  case 
arises  from  the  fact  that  the  Plaintiffs  are  now  seeking  the  aid  of  this  court 
to  restrain  the  Defendants  from  proceeding  in  a  suit  which  they  have 
themselves,  perhaps,  wrongfully  commenced.  From  the  statements  in  the 
bill  itself,  I  am  inclined  to  think  the  Plaintiffs  must  fail  upon  a  trial  of 
the  replevin  suit.  And  yet,  if  the  allegations  in  the  bill  are  true,  the 
Plaintiffs  themselves  will  be  entitled  to  the  whole  amount  of  the  judgment 
which  might  be  recovered  against  them  by  Lane  in  the  action  of  replevin; 
The  question  then  is  whether,  because  the  Plaintiffs  have  improperly 
taken  the  property  of  the  copartnership  from  the  possession  of  Lane  by 
virtue  of  the  writ  of  replevin,  this  court  will  allow  Lane  to  proceed  in 
that  suit  to  recover  back  the  property,  when  it  would  be  bound  at  once 
upon  such  recovery  to  interfere  to  apply  the  same  property  to  the  pay- 
ment of  the  amount  due  from  Lane  to  the  Plaintiffs.  I  think  not  j  I  think 
the  injunction  was  properly  granted.  This  court  have  the  power  to  do" 
justice  between  the  parties.  If  the  goods  in  the  possession  of  Lane  at  the 
time  of  the  assignment  were  illegally  taken  from  him  by  the  Plaintiffs,  they 
may  be  required  by  the  decree  in  this  suit  not  only  to  account  for  the 
value  of  the  goods,  but  also  to  pay  such  damages  as  Lane  may  have  sus- 
tained in  consequence  of  being  unjustly  dispossessed  of  the  goods  and  the 
costs  incurred  by  him"  in  defending  the  suit  at  law.  I  think  therefore  the 
motion  to  dissolve  the  injunction  should  be  denied.-  The  costs  of  the 
motion  to  abide  the  result  of  the  suit. 
32 
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ABRAHAM  R.  LUYSTER,  Plaintiff  in  Error,  vs.  JOHN  SNIFFIN,  Defendant  in 

Error. 

An  application  to  amend  a  record  for  errors  in  making  it  up  after  writ  of  error  brought, 
should  be  made  to  the  court  below  where  the  judgment  was  rendered.  2  Cow.,  408. 
With  such  errors  the  Appellate  Court  has  nothing  to  do. 

It  is  a  mailer  of  course  after  the  record  is  amended  to  allow  the  copy  sent  to  Ihe  Ap- 
pellate Court  to  be  also  amended  to  correspond  with  it.  But  such  amendment 
should  only  be  allowed  on  such  terms  as  to  prevent  injustice. 

New  York  Special  Term,  December  1847. — This  was  a  motion  on 
the  part  of  the  Defendant  in  error  to  amend  the  copy  of  the  record 
sent  to  this  court  by  the  New  York  Common  Pleas,  with  the  writ  of 
error  issued  in  this  cause  so  as  to  make  such  copy  correspond  with 
the  record  as  amended  by  the  court  below.  The  judgment,  in  the 
court  below  was  rendered  upon  a  report  of  referees,  and  the  Plaintiff 
in  error,  who  was  Defendant  in  the  suit  below,  being  dissatisfied  with  the 
report,  applied  to  the  court  below  to  have  a  statement  of  facts  settled  and 
incorporated  in  the  record  for  the  purpose  of  bringing  error  thereon. 
After  the  record  was  made  up  and  transcribed  according  to  the  practice  of 
the  court,  the  Defendant  in  error  applied  to  the  court  below  for  a  re- 
settlement of  the  statement  of  facts  which  had  been  inserted  in  the  record. 
This  application  was  granted  and  the  statement  of  facts  has  been  resettled 
and  the  record  amended  accordingly,  so  that  now  the  record  in  this  court 
does  not  correspond  with  the  record  below. 
T.  E.  TOMLINSON,  for  Deft,  in  error. 
H.  M.  WESTERN,,/^  Pljf.  in  error. 

HARRIS,  Justice. — If  the  record  upon  which  the  writ  of  error  is 
brought,  has  not  been  properly  made  up,  the  proper  course  is  to  ap- 
ply to  the  court  in  which  the  judgment  was  rendered  to  amend  the 
record.  (Reu  vs.  Barber ;  2  Cowen,  408.)  With  such  errors  the  Ap- 
pellate Court  has  nothing  to  do.  It  will  assume  that  the  court  below  has 
made  up  the  record  of  its  judgment  correctly,  or  if  such  record  is  amended, 
that  the  amendment  was  properly  made.  It  is  the  province  of  this  court 
to  examine  and  correct  all  errors  which  shall  be  found  in  any  record 
brought  here  by  writ  of  error,  but  it  has  no  control  over  errors  in  making 
up  such  record.  If  the  court  below  sees  fit  to  correct  an  error  in  the  form 
of  its  record,  it  is  a  matter  of  course  to  allow  the  copy  of  such  record 
which  had  been  sent  to  this  court,  before  such  amendment,  to  be  be  also 
.HIM •inli'il.  Hut  such  aiii'.inliii'  ill  should  only  be  allowed  upon  such  terms 
as  shall  prevent  injustice.  In  this  case  the  Plaintiff  in  error,  relying  upon 
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the  errors  which  he  supposed  existed  in  the  record  below,  has  brought 
his  writ  of  error,  and  issue  having  been  joined  thereon  in  this  court,  the 
cause  is  now  in  readiness  for  argument.  It  may  be,  that  if  the  record 
had  originally  been  made  up  as  it  is  now  amended,  no  writ  of  error  would 
have  been  brought.  If  the  Plaintiff  in  error  should  elect  to  abandon  his 
writ  of  error  upon  such  amendment  being  made,  he  ought  to  be  permitted 
to  do  so  without  costs. 

The  motion  is  therefore  granted,  but  the  rule  to  be  entered  must  also 
contain  a  provision  allowing  the  Plaintiff  in  error,  within  ten  days  to 
dismiss  his  writ  of  error  without  costs,  if  he  should  elect  so  to  do. 


The  PEOPLE  vs.  MADAME  RESTELL. 

In  a  criminal  case,  where  the  offence  is  not  capital,  a  writ  of  error  is  a  writ  of  right, 
which  no  justice  of  the  Supreme  Court  can  refuse  to  allow. 

To  stay  proceedings  however,  on  the  conviction,  is  a  matter  which,  under  the  statute, 
is  submitted  to  the  discretion  of  the  judge  allowing  the  writ ;  and  this  power  should 
be  exercised,  where  there  is  any  reasonable  doubt  that  the  conviction  can  be  sus- 
tained. 

The  statute  (2  R.  S.,  736  ;  §  25.)  requires  that  if  the  judge  who  tried  the  cause  shall 
refuse  to  suspend  the  execution  of  the  sentence,  he  shall  give  his  reasons  for  his 
refusal,  so  that  the  prisoner  may  appeal  therefrom. 

In  cases  of  felony,  the  prisoner  should  not  be  let  to  bail  where,  upon  a  full  and  im- 
partial preliminary  examination,  there  is  good  reason  to  believe  he  is  guilty.  There- 
fore provision  has  been  made  by  statute,  providing  for  bringing  that  examination 
before  the  officer  allowing  the  writ  of  habeas  corpus. 

New  York,  Nov.  1847.  Jin  application  to  let  the  prisoner  to  bail. 
EDMONDS,  Justice. — In  a  criminal  case,  where  the  offence  is  not  capital,  a 
writ  of  error  is  a  writ  of  right,  which  no  judge  of  this  court  can  refuse  to 
allow.  To  stay  proceedings,  however,  on  the  conviction  is  a  matter  which, 
under  the  statute,  is  submitted  to  the  discretion  of  the  judge  allowing  the 
writ.  I  have  often  been  called  upon  to  exercise  this  power,  and  I  have 
never  hesitated  to  exercise  it,  where  there  was  any  reasonable  doubt  that 
the  conviction  could  be  sustained. 

This  also  has  been  the  uniform  practice  of  the  judges  of  the  Supreme 
Court  under  the  old  constitution,  and  I  know  of  no  reason,  unless  it  might 
be  a  willingness  to  yield  to  popular  clamor,  which  could  take  this  case 
out  of  the  reach  of  a  rule  so  universal  and  so  long  continued  in  its  ap- 
plication. And  there  is  good  reason  for  the  exercise  of  this  power.  It 


252  New  York  Supreme  Court 

is  impossible  that  even  the  best  regulated  court  should  always  be  certain 
that  its  judgments  are  right.  The  imperfection  of  human  testimony,  the 
haste  and  excitement  of  a  trial,  and  the  want  of  familiarity  with  the 
questions  of  law  which  suddenly  arise,  all  operate  at  times  to  throw  doubts 
around  the  decisions  of  our  very  best  courts. 

In  such  cases  it  is  always  wise  that  time  and  opportunity  for  a  calm 
review  should  be  taken,  for  the  administration  of  justice  wins  confidence 
only  when  it  is  discreetly  and  dispassionately  performed.  For  such  a 
review  our  statutes  have  amply  provided,  in  such  manner,  that  in  cases 
like  this  it  is  a  matter  of  absolute  right,  of  which  the  prisoner  cannot  be 
deprived. 

Of  what  avail  would  this  right  be,  if  the  execution  of  the  judgment 
could  not  be  stayed  until  the  completion  of  the  review  ?  What  sort  of 
justice  would  it  be  to  reverse  the  judgment  of  conviction,  after  the  prisoner 
had  died  upon  the  scaffold  or  served  his  term,  in  whole  or  in  part,  in  the 
prison  1 

Some  striking  instances  are  familiar  to  me.  One  I  remember  well.  It 
was  the  case  of  Haynes,  a  young  man  of  great  respectability,  with  an  in- 
teresting family,  who  was  convicted  in  our  Court  of  Sessions.  The  Re- 
corder refused  to  stay  the  proceedings,  and  after  Haynes  had  spent 
eighteen  months  in  the  state  prison,  our  Court  of  Errors  almost  unani- 
mously decided  that  no  crime  had  been  in  fact  committed.  Another 
instance  has  recently  occurred  in  the  case  of  Haughey,  whose  conviction 
at  the  Kings  General  Sessions,  has  within  a  few  days  been  reversed  by  the 
Supreme  Court.  Upon  a  perusal  of  the  bill  of  exceptions  in  his  case,  I 
last  July  ordered  the  sentence  to  be  suspended  until  the  case  could  come 
before  the  Supreme  Court.  For  some  cause  unknown  to  me,  the  sheriff 
of  that  county  saw  fit  to  disregard  rny  order,  and  the  consequence  now 
seems  to  be  that  the  prisoner  has  been  compelled  illegally  to  suffer  several 
months'  imprisonment  in  the  state  prison. 

And  it  is  by  no  means  an  unfrequent  occurrence  that  prisoners  are  dis- 
charged from  our  state  prisons  by  a  reversal  of  the  judgments  against 
them. 

These  things  are  if  possible  to  be  avoided,  if  respect  for  the  administra- 
tion of  justice  is  to  be  preserved. 

In  the  case  now  before  me,  the  recorder  might  have  suspended  the 
execution  of  the  sentence,  if  he  had  supposed  that  there  were  any  doubts 
about  the  accuracy  of  his  decisions;  and  the  statue,  2  R.  S.  736,  §  25,  re- 
quires that  if  he  shall  refuse  to  do  so,  he  shall  give  his  reasons  for  his  refusal, 
so  that  the  prisoner  may  appeal  from  his  refusal  to  a  judge  of  this  court, 
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and  the  judge  of  this  court  in  passing  upon  it,  may  have  the  benefit  of 
the  enlightened  decision  of  the  officer  who  tried  the  cause.  It  was  rep- 
resented to  me  that  the  recorder  had  refused  to  grant  the  stay,  and  had 
refused  to  attach  his  reasons  for  so  doing.  I  was  therefore  compelled  to 
act  upon  the  matter  without  the  aid  which  I  had  a  right  to  expect  from 
the  superior  knowledge  of  the  case  possessed  by  the  officer  who  presided 
at  the  trial. 

I  was  obliged  to  decide  only  from  a  perusal  of  the  bill  of  exceptions,  as 
signed  by  the  judges  of  the  sessions.  On  such  perusal  I  found  a  point  of 
law  decided  directly  contrary  to  what  I  have  long  supposed  it  to  be, 
and  contrary  to  the  manner  in  which  I  had  uniformly  held  it  to  be,  when 
presiding  in  criminal  cases.  Either  I  was  wrong,  and  had  been  so  for  a 
long  time,  or  the  question  was  one  proper  to  be  submitted  to  a  superior 
tribunal.  At  all  events,  it  was  apparent  that  the  exception  was  not 
frivolous,  but  had  merits  in  it ;  and,  I  repeat,  the  practice  has  been  in  such 
cases,  and  ought  to  be,  to  stay  the  execution  until  the  accuracy  of  the 
judgment  should  be  determined.  It  is  undoubtedly  to  be  regretted  that 
any  conviction,  just  and  proper  on  the  facts  of  the  case,  should  be  set 
aside  for  an  error  in  law  ;  but  no  such  regrets,  however  strong  they  might 
be,  would  justify  any  judge  in  wresting  the  rules  of  law  from  their 
uprightness.  I  therefore,  in  conformity  with  my  usual  practice,  granted 
the  order  to  stay  proceedings  until  the  decision  of  the  Supreme  Court 
could  be  obtained.  The  present  application  to  let  the  prisoner  to  bail  is 
another  matter. 

When  she  was  brought  before  me,  on  the  occasion  of  her  being 
first  arrested,  and  before  her  trial,  I  refused  to  interfere,  because  the 
power  to  let  her  to  bail  was  solely  in  the  Court  of  Sessions;  but  at  that 
time  I  intimated  my  opinion  that  she  ought  not  to  have  been  let  to  bail  at 
all.  In  cases  of  felony,  I  am  satisfied  that  the  practice  of  the  late  Judge 
Co  wen,  as  detailed  by  him  in  the  McLeod  case,  is  the  correct  one,  and 
that  is,  not  to  let  to  bail  where,  upon  a  full  and  impartial  preliminary  ex- 
amination, there  is  good  reason  to  believe  the  guilt  of  the  prisoner. 
Therefore  provision  has  been  made  by  statute,  providing  for  bringing  that 
examination  before  the  officer  allowing  the  writ  of  habeas  corpus. 

In  this  case  it  is  established  by  the  finding  of  the  jury,  that  the  prisoner 
was  guilty  of  producing  the  abortion;  whether  that  act  was  a  felony  or  a 
mere  misdemeanor,  depends  as  I  understand  the  statute,  upon  the  question 
whether  the  child  was  quick  or  not  at  the  time  it  was  destroyed.  It  is 
true  that  that  fact  has  also  been  found  by  the  jury,  but  it  is  also  true  that 
if  the  conviction  should  be  set  aside,  she  may  yet,  on  this  indictment,  be 
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found  guilty  of  the  felony.  And  the  case  would  therefore  seem  to  come 
within  Judge  Cowen's  rule,  my  approval  of  which  has  already  been  ex- 
pressed, and  which  ought,  more  especially,  to  be  enforced  after  a  con- 
viction. 

There  might  be  an  exception  'to  this  rule,  if  the  question  which  comes 
up  to  this  court,  like  that  in  Haynes'  case,  involved  the  main  question  of 
guilt  or  innocence.  But  it  does  not  involve  that  question  except  remotely. 
It  aims  rather  at  the  credibility  of  the  witness  ;  and  if  the  rejected  question 
should  be  put  and  answered,  the  prisoner  might  still  be  convicted,  and  of 
the  larger  offence,  the  felony.  I  have  repeatedly  acted  upon  this  princi- 
ple, and  I  again  say  I  know  no  reason  why  this  case  should  be  moved 
from  the  operation  of  the  established  practice. 

There  is  another  reason  why  it  would  be  improper  to  let  the  prisoner 
to  bail.  It  is,  as  I  understand  the  universal  practice  of  the  prisons  in  this 
state,  (how  well  founded  I  will  not  say,  though  I  am  told  it  has  been 
sanctioned  by  high  authority,)  to  regard  the  term  of  imprisonment  as 
commencing  on  the  day  the  sentence  is  pronounced,  and  not  on  the  day 
•when  the  prisoner  enters  the  prison.  To  allow  this  prisoner,  then,  to 
go  at  large  on  bail,  would  be  in  effect,  in  case  the  conviction  should  be 
sustained,  abstracting  from  the  terra  of  her  sentence  so  much  time  as  would 
elapse  before  the  ultimate  decision,  perhaps  in  the  court  of  appeals,  on  her 
writ  of  error.  This  would  be  a  direct  bounty  to  convicts  to  avail  them- 
selves of  their  right  to  take  exceptions  on  the  trial  and  sue  out  their  writs 
of  error,  whether  the  question  to  be  carried  up  involved  the  merits  or  not. 
The  mischiefs  attending  bills  of  exceptions  in  criminal  cases  are  great 
enough  already,  without  unnecessarily  adding  this  difficulty  to  them. 

The  prisoner  then  stands  before  me  in  this  position  ;  that  if  the  con- 
viction shall  be  confirmed,  she  is  guilty  of  a  misdemeanor,  and  ought  not 
to  be  at  large  ;  and  if  the  conviction  be  reversed,  she  may  be  convicted  of 
a  felony,  where  the  fact  on  which  the  conviction  would  rest  has  already 
been  established  by  the  finding  of  the  jury. 

I  must  therefore  deny  the  application  to  let  to  bail. 

The  prisoner  was  then  remanded. 


PETER  SCHERMERHORN  Ct  Bl.  VS.  the  MAYOR,  &C.,  of  New  York. 

The  proceedings  to  obtain  a  rehearing  after  the  act  supplementary  to  the  code  of  pro- 
cedure entitled  "  An  act  to  facilitate  the  determination  of  existing  suits  in  the  courts 
of  this  stale,"  took  effect,  must  be  governed  by  the  provisions  of  that  statute. 
curity  must  be  given  in  all  cases  on  a  rehearing,  in  non-enamerated  motions  in  equity 
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as  well  as  final  decrees.  Where  no  stay  of  proceedings  is  sought,  the  security  must 
be  in  conformity  to  2  R.  S.  605,  §  80,  and  where  a  stay  is  required,  the  security  must 
be  given  under  sections  82,  83,  84,  and  85,  of  the  same  statute,  p.  606. 

No  rehearing  can  therefore  be  had  unless  security  be  given  as  heretofore  mentioned 
and  that  whether  a  stay  of  proceedings  is  desired  or  not,  the  only  difference  being  in 
the  nature  and  amount  of  the  security,  when  a  stay  of  proceedings  is  or  is  not  ob 
tained. 

Security  being  thus  required  in  all  cases  of  a  rehearing,  the  statute  (first  above  men- 
tioned )  peremptorily  requires  that  it  be  given  "  within  ten  days  after  notice  of  the 
order  or  decree  reheard.'* 

New  York  General  Term,)  May  1848.  Justices,  Edmonds,  Paige  and 
Edwards.^-On  the  1st  of  April,  1848,  a  final  decree  of  this  cause  was 
made  at  a  special  terra.  On  the  22d  of  April  the  Defendants  served  on 
the  Plaintiff's  solicitor,  and  on  the  county  clerk,  a  notice  that  they  would 
move  for  a  rehearing. 

WILLIS  HALL,  for  Defendants,  moved  accordingly. 

A.  H.  DANA,  contra,  admitted  that  the  decree  involved  the  merits.    ' 

By  the  Court,  EDMONDS,  Justice.— The  proceedings  to  obtain  a  rehearing 
in  this  case  were  commenced,  after  the  act  supplementary  to  the  code  of 
procedure,  entitled  "  An  act  to  facilitate  the  determination  of  existing  suits' 
in  the  courts  of  this  state/'  took  effect,  and  they  are  to  be  governed  by 
the  provisions  of  that  statute. 

That  statute,  where  it  operates,  supercedes  the  rules  of  court  on  the 
subject  of  a  re-hearing,  those  rules  henceforth  operating  only  where  the 
initiatory  steps  of  a  rehearing  were  taken  before  the  act  Went  into  effect. 

The  Defendants  have  attempted  fo  conform  to  the  statute,  bat  they  have' 
omitted  to  take  one  step,  without  which  a  rehearing  cannot  be  granted* 

The  7th  section  of  that  act  declares  that  no  rehearing  shaft  be  had, 
"  unless  notice  of  the  same  be  given  within  ten  days  after  notice  of  the 
order  or  decree  reheard,  with  the  security  thus  required.'^ 

No  papers  accompanying  the  notice  of  the  motion  for  a  rehearing, 
except  an  affidavit  of  service.  Were  it  not  for  the  admission  of  the 
Plaintiff's  counsel,  we  could  not  determine  whether  the  matter  involved 
the  merits  or  not,  and  for  that  defect  of  information  we  should  be  ob)iged 
to  deny  the  motion.  The  statute  dispenses  with  the  necessity  for  ^petition 
for  a  rehearing,  but  it  also  requires  that  the  court  should' determine  whether 
the  merits  are  involved-  or  not.  The  facts  of  the  case  must,  therefore,  be 
brought  before  the  court  in  some  form,  so  that  that  question  can  be  under- 
standingly  determined.  The  admission  of  the  counsel,  however,  supplies- 
that  defect  in  this  case. 
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Nor  can  we  determine  from  the  papers  before  us  whether  the  notice  for 
a  rehearing  was  served  within  ten  days  after  notice  of  the  decree  com- 
plained of.  That,  however,  is  immaterial  in  this  case,  because  the  notice 
was  served  within  ten  days  after  the  act  is  understood  to  have  gone  into 
effect,  and  that  is  sufficient. 

The  act  is  a  statute  of  limitations,  and  is  to  be  construed  in  conformity 
with  the  principles  well  established  in  such  cases.  Where  cause  of  action 
accrues  after  a  statute  of  limitations,  the  statute  applies  from  the  accruing 
of  the  cause  of  action.  But  where  it  accrued  before  the  statute,  the  limi- 
tation applies  o'nly  from  the  time  when  the  act  takes  effect.  Such  statutes 
apply  to  existing  demands,  as  if  they  accrued  at  the  time  when  the  statute 
commenced  its  operation.  The  People  vs.  Supervision  of  Columbia,  10 
Wend.,  363  j  Fairbanks  vs.  Wood,  17  Wend.,  329 ;  Sayre  vs.  Wisner,  8 
Wend.,  661.  Hence,  under  the  statute  in  question,  it  is  enough  that  the 
"  notice  of  the  rehearing"  was  served  within  ten  days  after  the  statute  took 
effect. 

But  the  difficulty  in  the  case  is,  that  the  notice  of  rehearing  was  not  ac- 
companied by  the  security  required,  nor  have  the  Defendants,  thus  far, 
given  any  security  or  made  any  deposit.  They  have  probably  so  constru- 
ed the  statute,  as  if  it  required  security  on  a  rehearing  only  when  proceed- 
ings were  to  be  stayed.  In  this  they  have  erred.  It  is  true  that  the  act 
provides  that  proceedings  shall  not  be  stayed,  unless  security  be  given  in 
the  sa*me  manner  and  to  the  same  extent  as  would  be  required  if  an  appeal 
were  taken  to  the  Court  of  Appeals,  &c.  But  the  act  goes  farther,  and 
enacts  that  no  rehearing  be  had  unless  n6tice  of  the  same  be  given,  &c., 
with  the  security  thus  required.  This  phrase  does  not,  as  the  Defendants 
seem  to  suppose,  f  efer  to  the  security  "  required"  to  procure  a  stay  of  pro- 
ceedings j  but  it  refers  to  the  security  required  on  an  appeal  to  the  Court 
of  Appeals  from' a  decree  of  this  court.  That  is  as  follows:  where  no 
stay  of  proceedings  is  sought,  a  deposit  of  $250,  or  a  bond  in  that  amount, 
with  sureties  to  be  approved  by  a  judge  of  this  court,  or  county  judge,  ex- 
ecuted in  conformity  to  the  120th  equity  rule  conditioned  for  the  diligent 
prosecution  of  the  rehearing,  and  for -the  payment  of  all  costs  and  damages 
that  may  be  awarded  against  the  party  applying  for  a  rehearing ;  2  R.  S. 
605,  §  80.  Where  a  stay  of  proceedings  is  sought,  the  security  to  be 
given  must  be  in  conformity  with  sections  82,  83,  84  and  85  of  the  R.  S., 
ib.  606.  That  is,  if  the  rehearing  is  sought  in  respect  to  an  order  or  de- 
cree directing  the  payment  of  money,  the  security  to  be  given  must  be  a 
bond  with  two  sureties,  in  a  penalty  at  least  double  the  sum  decreed  to  be 
paid,  conditioned  that  if  the  party  seeking  the  rehearing  shall  fail  to  pro- 
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secute  the  same,  or  if  the  same  be  dismissed  or  discontinued,  or  if  the  de- 
cree or  order  sought  to  be  reheard,  or  any  part  thereof  be  reordered  or  re- 
decreed,  then  that  such  complaining  party  will  pay  and  satisfy  the  amount 
directed  to  be  paid  by  such  order  or  decree,  or  the  part  of  such  amount  as 
to  which  such  order  or  decree  shall  be  reordered  or  redecreed,  and  all 
damages  which  shall  be  awarded  against  such  complaining  party,  by  this 
court,  on  such  rehearing  ;  and  so  on,  complying  with  the  83d,  84th  and 
S5th  sections  of  the  statute,  with  only  such  modifications  of  the  language 
of  the  statute,  in  the  condition  of  the  bonds  to  be  given,  as  the  altered 
mode  of  reviewing  the  decisions  of  the  court  would  require. 

It  will  be  observed  that  the  supplement  to  the  code  of  proceduie  which 
we  are  considering  uses  the  language,  "security  in  the  same  manner,  and 
to  the  same  extent  as  would  be  required  if  an  appeal  were  taken  to  the 
Court  of  Appeals."  The  security  required  on  such  an  appeal  in  some 
cases  is  not  confined  to  a  bond  or  a  deposit  of  money,  but  extends  to  an 
assignment  or  delivery  of  securities,  evidences  of  debt,  documents,  chattels 
or  things  in  action  §  83 — and  to  the  execution  of  a  conveyance  or  instru- 
ment and  its  deposit  with  the  clerk,  §84. 

The  question  is  now  before  us,  and  we  cannot  therefore  authoritatively 
determine,  that  the  term  security  as  used  in  the  seventh  section  of  the  sup- 
plement includes  the  matters  referred  to  in  those  sections  (§83  and  §84)  of 
the  Revised  Statutes,  but  as  we  entertain  no  doubt  that  they  are  included 
within  that  phrase,  it  may  be  well  to  give  utterance  to  the  opinion. 

No  rehearing  can  therefore  be  had  unless  security  be  given  as  already 
mentioned,  and  that  whether  a  stay  of  proceedings  is  desired  or  not,  the 
only  difference  being  in  the  nature  and  amount  of  the  security,  when  a 
stay  of  proceedings  is  or  is  not  obtained. 

The  judiciary  act  §20  (laws  of  1847,  326)  allowing  a  rehearing  of  any 
suit,  or  proceeding  in  equity  heard  and  determined  at  a  special  term,  and 
directing  that  suits  and  proceedings  in  equity  shall  be  first  heard  at  a  spe- 
cial term,  the  foregoing  remarks  as  to  the  security  required  on  a  rehearing, 
apply  as  well  to  non-enumerated  motions  in  equity  as  to  final  decrees. 

Security  of  some  sort,  being  thus  required  in  all  cases  of  a  rehearing, 
the  statute  peremptorily  requires  that  it  be  given  "  within  ten  days  after 
notice  of  the  order  or  decree  reheard,"  or,  as  has  already  been  shown  in 
cases  where  the  order  or  decree  has  been  entered,  before  the  passage  of 
the  act,  within  ten  days  after  it  went  into  operation.  This  must  be  done 
by  filing  with  the  clerk,  with  the  notice,  the  original  bond  proved  and  ap- 
proved as  spcified  in  the  120th  rule,  and  giving  to  the  party  against  whom 
the  rehearing  is  sought,  notice  thereof,  specifying  the  amount  of  the  pe- 
33 
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nan/,,  and  the  names,  additions  and  residence  of  the  sureties.  Unless  this 
be  done,  sham  security  may  be  given,  or  a  bond  irregular  and  illegal  in 
its  character  be  filed,  and  the  party  interested  be  deprived  of  the  opportu- 
nity of  scrutinizing  the  terms  on  which  he  is  to  be  subjected  to  farther 
litigation,  or  the  decree  in  his  favor  is  to  be  arrested.  Without  such  a 
notice,  he  will  either  be  deprived  of  such  scrutiny  or  be  driven  to  a  special 
motion  afterwards  to  correct  the  evil,  thus  increasing  and  extending  litiga- 
tion, which  may  by  such  a  precaution  be  easily  prevented. 

None  of  these  things  have  been  done  in  this  case.  No  security  what- 
ever has  been  given,  and  thereiore  a  rehearing  cannot  be  granted.  We 
regret  this  extremely  in  this  case.  It  is  one  of  importance  both  as  to  the 
principle  and  the  matters  of  interest  involved.  The  question  has  been 
before  the  late  Supreme  Court,  and  was  decided  at  the  special  term,  on 
appeal  from  the  late  assistant  vice  chancellor,  and  involves  the  merits 
most  emphatically.  The  opportunity  for  reviewing  it  ought  to  be  afford- 
ed, yet  we  do  not  see  how  it  can  be  done  under  the  peremptory  provisions 
of  this  statute. 

A  similar  question  has  been  several  times  before  the  chancellor,  under 
the  statute  relating  to  appeals.  And  it  is  settled  that  the  time  for  appeal- 
ing being  fixed  by  statute,  and  not  by  a  mere  rule  of  court,  the  appeal 
must  be  dismissed  if  not  brought  in  time,  as  the  court  has  no  power  of 
extending  the  time  in  such  cases.  Gay  vs.  Gay,  10  Paige,  375.  Cald- 
well  vs.  Mayor,  &c.  of  Albany,  9  Paige,  574.  In  the  latter  case  it  was 
held  that  it  was  not  competent  for  the  court  to  relieve  the  party  by  va- 
cating the  decree  and  entering  it  anew. 

Under  the  circumstances  we  have  no  power  to  afford  any  relief,  and 
must  deny  the  motion  far  a  rehearing. 


ALLEN  COMSTOCK  and  PETER  COMSTOCK  vs.  JOHN  C.  VAN  SCHOONHOVEN. 

ALLEN  COMSTOCK  vs.  JAMES  MAKER. 
ALLEN  COMSTOCK  vs.  JOHN  C.  VAN  SCHOONHOVEN. 

Wrils  in  the  nature  of  a  writ  of  error  coram  nobis,  are  special  writs,  of  a  peculiar  and 
special  nature,  and  depend  for  their  regularity  entirely  upon  the  practice  at  common 
law.  They  can  only  be  issued  by  order  of  the  court  upon  motion,  after  notice  to  the 
opposite  party.  To  justify  the  issuing  of  such  a  writ,  it  is  necessary  to  obtain  some- 
thing more  than  a  mere  rule  that  a  writ  of  error  issue.  The  usual  rule  in  such  cases 
is,  "  that  a  writ  of  error  in  the  nature  of  error  coram  nobis  be  allowed. 

Albany  Special  Term,  1848.     On  the  25th  day  of  October,  1845,  a 
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rule  was  made  by  the  Supreme  Court  in  each  of  these  causes  as  follows : 
"  After  hearing  counsel  for  both  parties,  on  Defendant's  motion,  ordered 
that  a  writ  of  error  issue  in  this  cause  unless  the  Plaintiff  shall  vacate  the 
judgment  within  twenty  days,  in  which  case  no  writ  is  to  issue  and  no 
costs  are  to  be  allowed  to  either  party,  but  if  the  judgment  be  not  vacated 
and  notice  given  within  said  twenty  days  a  writ  of  error  may  issue,  and 
in  that  event  costs  are  to  abide  the  event."  On  the  24th  of  April,  1847, 
writs  of  error  coram  nobis,  to  annul  or  revoke  the  judgments  recover- 
ed by  the  Defendants  in  error  against  the  Plaintiffs  in  error,  were  filed 
with  the  clerk.  No  allowance  was  endorsed  upon  the  writs  and  no  bail 
was  given  upon  filing  the  writs.  The  venue  in  the  suits  in  which  the 
judgments  were  recovered  was  in  Albany.  After  the  first  Monday  of 
July,  the  Plaintiffs  in  error  filed  with  the  clerk  of  Rensselaer  assignments  of 
error  in  fact,  and  entered  rules  to  plead  thereto  and  served  copies  of  such 
assignments  and  notices  of  such  rules  upon  the  attorney  for  the  Defend- 
ants in  error.  The  Defendants  in  error  moved  to  set  aside  the  writs  and 
assignments  of  error  and  the  rules  to  plead  for  irregularity  and  if  not  set 
aside,  then  for  leave  to  plead  to  several  matters  set  forth  in  the  affidavit 
upon  which  the  motion  was  founded. 

S.  STEVENS,  for  Defendants  in  error. 

G.  STOW,  for  Plaintiffs  in  error. 

HARRIS,  Justice. — The  proper  decision  of  the  motion  to  set  aside  these 
writs  involves  the  question  whether  they  are  in  fact  "  writs  ofevror."  It 
is  provided  by  the  Revised  Statutes  (2  R.  S.,  595,  §  26)  that  «  no  writ  of 
error  shall  be  allowed  in  any  case,  unless  the  party  prosecuting  such  writ 
with  two  sufficient  sureties  shall  become  bound,  &c.  The  language  of  this 
section  is  imperative — there  is  no  exception— no  writ  of  error  is  to  be  allow- 
ed without  bail.  If  then  these  writs  are  writs  of  error,  they  are  within  the 
terms  of  the  statute  and  no  bail  having  been  given,  they  were  irregularly 
issued.  What  then  is  a  writ  of  error?  It  is  defined  by  Bacon  to  be  «  a 
commission  to  judges  of  a  superior  court  by  which  they  are  authorized  to 
examine  the  record  upon  which  a  judgment  was  given  in  an  inferior  court 
and  on  such  examination  to  affirm  or  reverse  the  same  according  to  law." 
Bacon's  Jib.  Title  Error.  "  It  lies  where  a  man  is  grieved  by  an  error  in 
the  foundation,  proceeding,  judgment  or  execution  of  a  suit. — Ibid.  The 
same  definition  is  found  in  Jacobs'  Law  Dictionary,  Title  Error,  where  it 
is  added,  "  the  writ  of  error  only  lies  upon  matter  of  law  arising  on  the 
face  of  the  proceedings."  Bouvier  says  (Title  "  Writ  of  Error,")  "  It  is 
a  writ  issued  out  of  a  court  of  competent  jurisdiction  directed  to  the  judges 
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of  a  court  of  record  in  which  final  judgment  has  been  given  and  command- 
ing them  in  some  cases,  themselves  to  examine  the  record — in  others,  to 
send  it  to  another  court  of  appellate  jurisdiction  therein  named,  to  be  exa- 
mined in  order  that  some  alleged  error  in  the  proceedings  may  be  correct- 
ed. The  first  is  called  a  writ  of  error,  Coram  nobis  or  vohis.  The  second 
is  called,  generally,  a  writ  of  error.  Its  object  is  to  review  and  correct  an 
error  of  law  committed  in  the  proceedings.  In  the  former  case  the  writ 
is  not  made  returnable.  It  is  merely  in  the  nature  of  a  commission  to  the 
court  to  examine  the  record  and  rectify  the  error.  In  the  latter  case  the 
writ  is  made  returnable  in  the  superior  court.  In  the  former  case,  if  the 
alleged  error  is  proved,  the  judgment  of  the  court  is  recalled.  In  the  lat- 
ter case  if  error  is  found,  judgment  is  reversed. — (DeWitt  vs.  Post,  11 
John,  460.)  In  this  State  there  is,  strictly  speaking,  no  such  thing  as  a 
writ  of  error  coram  nobis.  In  the  king's  bench  all  proceedings  are  sup- 
posed to  be  before  the  king  himself.  Hence  when  a  writ  for  error  in  fact 
is  brought  in  the  king's  bench,  the  record  and  proceedings  are  described 
in  the  writ,  as  being  "  before  us,"  (coram  nobis)  and  when  the  writ  is  di- 
rected to  the  common  pleas  returnable  in  the  king's  bench,  the  record  and 
proceedings  are  described  as  being  "  before  you"  (coram  vobis).  In  this 
State  the' writ,  issuing  in  the  name  of  the  people,  directed  to  the  Supreme 
Court,  describes  the  record  and  proceedings  as  remaining  "  before  you," 
so  that  if  either  name  can  be  considered  as  appropriate,  it  is  that  of  a 
writ  of  error  coram  vobis — (Camp  vs.  Bennett,  16  Wend.,  50.)  It  is, 
however,  unlike  the  latter  writ,  because  the  record  is  to  be  reviewed  by 
the  same  court  to  which  the  writ  is  directed.  Hence  it  is  sometimes,  and 
perhaps  more  appropriately  called,  in  lhi§  court,  "a  writ  in  the  nature  of 
a  writ  of  error  coram  nobis" — (Smith  vs.  Kingsley,  19  Wend.,  620 — Fer- 
ris vs.  Douglas,  20  Wend.,  626 — Higbie  vs.  Comstock,  1  Hill,  652.) 

Again:  if  these  writs  are  writs  of  error  within  the  meaning  of  the  term, 
as  used  in  the  statute,  they  are  writs  of  right,  issuable  of  course,  "subject 
to  the  regulations  prescribed  by  law."  But  on  referring  to  the  regula- 
tion-, thus  prescribed,  it  will  be  quite  obvious  that  they  are  inapplicable  to 
a  writ  for  error  in  fact,  to  review  a  judgment,  rendered  in  the  same  court. 
This  writ  has  never  been  regarded  as  a  writ  of  right.  On  the  contrary,  it 
can  only  be  issued  upon  motion  to  the  court  and  upon  cause  shown.  It 
is  never  allowed,  of  course,  but  only  after  it  has  been  made  to  appear  with 
reasonable  certainly  that  there  has  been  some  error  of  fact — (Ferris  vs. 
Douglass,  above  cited — Birch  vs.  Trist,  8  East.,  414.) 

After  a  careful  examination  of  the  subject,  I  am  satisfied  that  the  provi- 
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sions  of  the  revised  statutes  in  relation  to  writs  of  error,  are  not  applicable 
to  writs  of  this  description,  but  that  the  issuing  of  the  writ  and  the  pro- 
ceedings thereon,  are  to  be  regulated  by  the  common  law  practice.  And 
if  this  be  so,  it  follows  that  the  provisions  of  the  revised  statutes  author- 
izing an  issue  to  be  made  up  and  tried  in  the  Supreme  Court  upon  an  issue 
of  fact  joined  in  the  Court  for  the  Correction  of  Errors  were  not  intended 
to  apply  to  such  writs.  See  also  upon  this  point  the  opinion  of  the  chan- 
cellor in  Davis  vs.  Packard,  6  Wendell,  334. 

It  is  insisted  by  the  Defendants  that  the  writs  have  not  been  properly 
allowed.  Although  it  is  usual  to  have  an  allowance  of  such  a  writ  en- 
dorsed thereon  by  the  clerk  in  open  court,  (see  Tillinghast  and  Yates  on 
Error  567)  yet  1  am  not  aware  that  such  endorsement  is  indispensable  to 
the  regularity  of  the  writ.  It  may  be  enough  to  produce  the  rule  of  the 
court  authorizing  the  writ  to  issue.  For  this  purpose  the  Plaintiffs  rely 
upon  the  rules  of  the  25th  of  October,  1845.  These  rules  merely  author- 
ize writs  of  error  to  issue  in  each  of  these  causes.  It  has  already  been 
shown  that  if  these  writs  are  writs  of  error,  then  they  were  irregularly 
issued  for  want  of  a  compliance  with  the  requirements  of  the  statute  in 
such  cases — but,  not  being  writs  of  error,  within  the  proper  meaning  of 
the  term,  they  were  not  within  the  regulations  of  the  revised  statutes,  but 
must  depend  for  their  regularity  upon  the  practice  at  common  law  in  such 
cases.  They  are  special  writs,  of  a  peculiar  and  special  nature,  properly 
called  by  our  courts,  "  writs  in  the.  nature  of  a  writ  of  error  coram  nobis," 
only  to  be  issued  upon  the  order  of  the  court  upon  motion  after  notice  to 
the  opposite  party.  There  is  nothing  in  the  papers  read  upon  this  motion, 
which  shows  that  any  other  writ  was  intended  to  be  allowed  by  the  court 
than  that  described  in  the  rules  themselves.  To  justify  the  issuing  of  these 
writs,  I  think  it  was  necessary  to  obtain  something  more  than  a  mere  rule 
that  writs  of  error  issue.  The  usual  rule  in  such  cases  is  that  a  writ  of 
error  in  the  nature  of  error  coram  nobis,  be  allowed — See  Tillinghast  and 
Yates  on  Error,  at  the  page  before  cited.  Although  writs  of  this  descrip- 
tion will  in  all  cases  be  allowed,  where  error  in  fact  is  shown,  yet  I  do 
not  feel  called  upon,  under  the  circumstances  of  this  case  to  give  an  en- 
larged construction  to  the  terms  of  the  rules  of  the  25th  of  October,  1845, 
in  order  to  sustain  these  proceedings.  When,  as  in  this  case  a  minor  en- 
gages extensively  in  business,  representing  himself  of  full  age  and  obtain- 
ing credit  upon  such  representations,  he  does  not  commend  himself  to  the 
favor  of  the  court,  when  he  applies  to  annul  a  judgment  rendered  against 
him,  on  the  ground  of  his  infancy.  Having  come  to  the  conclusion  that 


262  New  York  Supreme  Court 

the  rules  upon  which  these  writs  were  issued,  were  insufficient  to  sustain 
them,  it  is  unnecessary  to  examine  the  other  objections  made  by  the  De- 
fendants to  the  regularity  of  the  Plaintiffs'  proceedings.  The  motion  to 
set  aside  the  writs  must  be  granted  with  costs. 


HENRY  P.  VOORHEES  et.  al.  vs.  DAVID  GROS. 

A  levy  upon  sufficient  personal  property  to  satisfy  the  execution,  voluntarily  relin- 
quished hy  the  Plaintiff,  (such  as  accepting  a  promissory  note,  taken  by  the  sheriff 
for  the  amount)  is  an  extinguishment  of  the  judgment,  as  to  a  subsequent  bona  fide 
purchaser,  for  a  valuable  consideration,  of  lands  bound  by  the  judgment. 

As  between  the  Plaintiff  and  Defendant,  a  levy  may  be  made  andj  *bandonedj  without 
extinguishing  ihe  judgment. 

Montgomery  Special  Term,  December,  1847.  Motion  by  a  bona  Jide 
purchaser  of  real  estate  under  a  junior  judgment  for  a  perpetual  stay  of 
execution. — The  Plaintiffs  in  this  cause  obtained  a  judgment  which  was 
docketed  January  16,  1838,  on  which  an  execution  was  issued  January 
18,  1838,  to  the  sheriff  of  Montgomery  county.  The  sheriff  levied  on 
personal  property  of  Defendant  for  the  amount  on  the  7th  of  April,  1838, 
and  received  an  endorsed  note  for  $  125,  and  $4.84  costs,  and  then  relin- 
quished his  levy  and  returned  the  execution  written  across  it  "  settled," 
which  was  the  only  return  made  by  the  sheriff.  The  note  was  not  paid, 
but  subsequently  a  judgment  was  obtained  upon  it,  against  the  maker  and 
endorser.  On  the  10th  of  October,  1838,  all  the  real  estate  of  the  Defend- 
ant, D.  Gros,  was  sold  on  junior  judgments  and  purchased  by  J.  D.  Gros, 
(who  appeared  here  as  the  moving  party)  and  by  him  sold  by  warranty 
deed.  In  the  summer  of  J847,  the  Plaintiffs  in  this  cause  issued  a  new 
execution  on  their  judgment  and  advertised  to  sell  the  real  estate  of  D. 
Gros  under  it,  September  21,  1847,  which  execution  J.  D.  Gros  now 
moves  to  stay.  The  Plaintiffs  claimed  to  sustain  the  execution  on  the 
ground  that  the  note  was  taken  collaterally  and  not  in  satisfaction. 

GKORGE  YOST,  for  motion. 

H.  ADAMS,  opposed. 

PAIGE,  Justice. — Under  the  circumstances  of  this  case,  I  think  the  levy 
of  the  deputy  sheriff  on  personal  property  of  the  Defendant,  D.  Gros,  suffi- 
cient to  satisfy  the  Plaintiffs'  execution,  is  as  to  J.  D.  Gros  and  his  gran- 
tees, to  be  regarded  a  satisfaction  of  the  judgment  of  the  Plaintiffs.  J.  D. 


Special  Term  Reports.  263 

Gros  was  a  bona  fide  purchaser  under  junior  judgments  and  executions, 
subsequent  to  the  levy  on  the  personal  property  of  the  Defendant,  by  vir- 
tue of  the  Plaintiffs'  execution,  without  any  notice  of  the  claim  of  the 
Plaintiffs  that  their  judgment  remained  unsatisfied,  or  that  it  contained  a 
lien  on  the  real  estate  of  D.  Gros.  If  the  Plaintiffs  levy  is  not  to  be 
deemed  a  satisfaction  as  to  the  Defendant  in  this  execution,  it  must  never- 
theless be  so  deemed  as  to  J.  D.  Gros,  who  in  all  respects  sustains  the  char- 
acter of  a  bona  fide  purchaser  for  a  valuable  consideration.  The  cases  of 
Wood  vs.  Torrey,  6  Wend.,  562,  of  Hoyt  vs.  Hudson,  12  John.,  207,  of 
Ex  parte  Lawrence;  4  Cowen;  417,  of  Jackson  vs.  Bowen,  7  Cowen,  21, 
authorize  this  conclusion. 

As  between  the  Plaintiff  and  Defendant  a  levy  may  be  rrfafde  and  aban- 
doried  without  extinguishing  the  judgment,  the  fevy  may  be  relinquished 
at  the  request  of  the  Defendant.  The  personal  property  levied  upo'rf  rnaj 
be"  eloigned  by  him'  or  fraudulently  taken  by  hinof  from  the  sheriff,  or  the 
levy  may  be  overreached  by  prior  lien,  in  all  such  and  like  cases,  the  levy 
would  not  be  an  extinguishment  of  the  judgment.  Wherever  the  levy 
fails  to  produce  satisfaction  without  any  fault  of  the  Plaintiff,  he  may  pro- 
ceed to  enforce  the  collection  of  his  judgment  by  a  seconx)  execution,  23 
Wend.,  501.  In  Green  vs.  Burke,-  23  Wend.,  490,  a  constable,  who  was 
a  minor,  had  made  a  levy  and  theft  abandoned  it  without  the  knowledge 
or  consent  of  the  Plaintiff,  to  relieve  himself  from  the  consequences  of  his' 
unlawful  act  of  taking  upon  himsetf  the  duties  of  a  constable  while  a 
minor.  It  was  there  held  that  the  Plaintiff  might  sue  out  a  new  execu- 
tion and  levy  upon  other  properly  ;  there  the  question  was  between  the 
parties  to  the  original  judgment,  and5  the  levy  failed  to  produce  satisfac- 
tion without  the  fault  of  the  Plaintiff;  the  case  of  Green  vs.-  Burke  does 
not  overrule  the  case  of  Wood  vs.  Torrey,  or  the  cases  in  12-  John.,  207  ; 
4  Cow.,  417 ;  7  Cow.,  21 ;  but  on1  the  contrary  these  cases  are  cited  by 
Judge  Cowen  in  Green  vs.  Burke,  with  approbation.  The  cases  in  2  Hill 
329,  and  in  1  Denio,  574,  go  no  further  than  Green  vs.  Burke,  neither  of 
the  cases  impugns  the  principle  that  a  levy  upon  Sufficient  personal  pro-" 
perty  to  satisfy  the  execution  voluntarily  relinquished'  by  the  Plaintiff,  is 
an  extinguishment  of  the  judgment  as  to  a  subsequent  bona  fide  purchaser 
for  a  valuable  consideration,  of  lands  bound  by  the  judgment.  In  Green 
vs.  Burke,  501  Cowen,  justice,  says,  "the  Plaintiff  may  by  tampering 
with  the  levy  himself  lose  his  debt,  as  if  he  release  property  from  arrest 
which  is  sufficient  to  pay  the  debt."  But  there  are  other  reasons  in  this 
case  why  the  Plaintiffs  should  not  be  permitted  to  enforce  their  judgment 
against  the  land  purchased  by  J.  D.  Gros.  The  deputy  sheriff,  we  have 
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a  right  to  infer  from  the  affidavit,  took  a  note  from  the  Defendant  Gros, 
under  an  agreement  that  it  was  to  be  received  in  satisfaction  of  the  judg- 
ment, he  was  authorized  by  the  Plaintiffs  to  give  the  Defendant  time  for 
the  payment  of  the  debt  on  his  giving  security.  The  deputy  sheriff  ac- 
cepted this  note  as  an  adequate  security*  He  endorsed  his  execution  as 
settled,  and  filed  it  so  endorsed  in  the  clerk's  office.  The  Plaintiffs  ac- 
cepted the  note,  but,  as  they  say,  as  collateral  security  only,  they  relin- 
quished their  levy  and  waited  nine  years  and  nearly  four  months  before 
they  made  any  attempt  to  enforce  the  collection  of  their  judgment  by  a 
new  execution,  and  in  the  mean  time  they  enter  up  a  judgment  on  the 
note  which  th«  sheriff  received  in  payment  of  the  original  judgment.  Un- 
der these  circumstances,  especially  as  there  is  no  evidence  of  any  notice 
having  been  given  by  the  Plaintiffs  to  the  Defendant  that  they  declined 
to  receive  the  note  as  payment  of  the  judgment,  we  must  infer  that  the 
agreement  made  by  the  deputy  sheriff  with  the  Defendant  was  ratified  by 
the  Plaintiffs,  and  that  the  judgment  was  satisfied  by  their  acceptance  of 
the  note  upon  the  terms  on  which  it  was  received  by  the  deputy  sheriff 
from  the  Defendant. 

The  fact  of  the  great  delay  of  the  Plaintiffs  in  enforcing  their  judgment 
cannot  well  be  accounted  for  upon  any  other  ground  than  that  the  note 
was  taken  by  them  in  satisfaction  of  the  judgment.  At  all  events,  after 
so  great  a  lapse  of  time  and  under  circumstances  tending  so  strongly  to 
induce  a  belief  that  the  judgment  of  the  Plaintiffs  was  satisfied,  it  will 
be  inequitable  to  allow  them  now  to  enforce  it  against  bona  fide  pur- 
chasers. 

Upon  another  principle  the  Plaintiffs  ought  not  to  be  permitted  to  col- 
lect their  judgment  out  of  the  lands  purchased  by  J.  D.  Gros.  A  sheriff 
cannot  take  a  bond  or  other  security  on  a  "  Fi  Fa,"  and  still  hold  the 
execution  in  his  hands,  7  John.,  425.  The  present  case  doesnot  come 
within  the  case  of  Bank  of  Orange  Co.  vs.  Wakeman,  1  Cow.,  46  ;  in  that 
case  the  sheriff  took  the  Defendant's  note  in  payment  of  the  execution 
without  the  authority  of  the  Plaintiff  or  his  attorney.  Here  the  deputy 
sheriff  took  the  note  by  the  authority  of  the  Plaintiffs. 

A  rule  must  be  entered  directing  a  perpetual  stay  of  proceedings  on  the 
judgment  and  execution  in  this  suit  as  respects  the  lots  of  land  described 
in  the  printed  notice  of  sale  marked  1,  2,  3,  being  the  lands  purchased  by 
J.  D.  Gros,  as  aforesaid. 
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JOHN  M.  MARTIN  vs.  WILLIAM  A.  VANDERLIP. 
Before  Willard,  Justice. 

It  seems  that  an  affidavit  to  authorize  a  judge  to  make  an  order  for  the  arrest  of  a  de- 
fendant, under  section  156  of  the  code,  must  be  positive,  and  must  make  out  zprima 
facie  case  against  the  Defendant. 

A  motion  on  the  part  of  the  Defendant,  under  the  179th  section  of  the  code,  to  vacate 
the  order  for  his  arrest,  will  not  be  granted  on  an  affidavit  denying  the  Plaintiff's 
cause  of  action,  or  impeaching  the  Plaintiff  by  showing  that  he  has  sworn  differently 
on  another  occasion. 

It  seems  that  the  principles  of  the  former  practice  as  to  affidavits  to  hold  to  bail,  show- 
ing cause  of  action  and  counter  affidavits  remain  the  same  under  the  code,  as  for- 
merly. 

It  seems  that  the  130th  section  of  the  code  does  not  allow  supplementary  affidavits  to 
be  received  on  the  part  of  the  Plaintiff  to  supply  a  defect  in  the  original  affidavit  to 
•rrest  the  Defendant.  The  affidavits  which  a  Plaintiff  is  entitled  to  use  on  a  motion 
of  the  Defendant  to  be  discharged,  when  the  motion  of  the  latter  is  founded  on  "affi- 
davits or  other  proofs."  are  such  as  meet  and  repel  such  affidavits  and  other  proofs. 

If  the  Defendant  moves  to  be  discharged,  on  the  ground  of  the  defect  of  the  original 
affidavit,  the  sole  question  is  whether  the  affidavit  thus  assailed,  authorizes  the 
granting  the  order  for  an  arrest. 

July  24,  1848.  Scott,  for  the  Defendant,  made  a  motion  to  Willard, 
justice,  at  chambers,  in  pursuance  of  section  360  of  the  code,  to  vacate 
the  order  which  he  had  before  made  for  the  arrest  of  the  Defendant. 
The  motion  was  made  on  notice  to  the  attorney  for  the  adverse  party. 
In  support  of  the  motion,  he  first  read  a  copy  of  the  affidavit  of  the 
34 


266  New  York  Supreme  Court 

Plaintiff,  on  which  the  judge  had  granted  the  order  of  arrest.     It  was  in 
these  words : 

"  State  of  New  York,  Rensselaer  county,  ss. :  John  M.  Martin,  late  of 
New  Orleans,  state  of  Louisiana,  late  being  at  Saratoga  Springs,  in  said 
county,  being  duly  sworn  doth  depose  and  say,  that  he  lately,  to  wit,  on 
the  15th  day  of  May,  1848,  entrusted  and  delivered  to  and  deposited  with 
William  A.  Vanderlip,  at  the  city  of  NewtOrleans  aforesaid,  in  which  both 
deponent  and  Vanderlip  reside,  a  package  of  good  lawful  money  of  the 
United  States  of  America,  containing  twenty  hundred  and  forty-eight  dollars, 
in  bank  bills  of  solvent  banks,  and  a  check  of  one  hundred  dollars,  of  the 
value  in  all  of  the  sum  of  twenty-one  hundred  and  forty- eight  dollars,  the 
property  of  the  said  deponent,  John  M.  Martin,  for  the  purpose  of  being 
delivered  by  said  Vanderlip,  to  Messrs.  Payn  and  Harrison  of  said  city  of 
New  Orleans;  and  the  said  Vanderlip  having  obtained  possession  of  said 
package  and  money,  under  the  pretext  and  for  the  purpose  of  delivering 
the  same  to  Messrs.  Payn  and  Harrison,  falsely  and  fraudulently  converted 
the  same  to  his  own  use,  and  for  the  purpose  of  cheating  the  said  Plaintiff, 
embezzled  the  same ;  that  said  Vanderlip  did  not  and  has  not  delivered 
said  package  and  money,  in  the  manner  and  to  the  persons  above  stated, 
nor  has  he  accounted  to  deponent  for  the  same,  but  has  embezzled  the 
same,  and  as  deponent  believes,  has  appropriated  the  same  to  his  own 
use,  and  continues  up  to  the  present  time  to  withhold  and  embezzle  said 
money ;  that  after  receiving  said  package  and  money,  said  Vanderlip  did 
not  deliver  the  same,  but  soon  after  left  New  Orleans  and  came  to  the 
north,  to  Saratoga  Springs ;  that  deponent  followed  him  for  the  purpose 
of  reclaiming  said  package  and  money,  and  found  him  at  Saratoga  Springs; 
said  Vanderlip  is  a  non-resident  of  this  state,  and  a  resident  of  New  Or- 
leans, in  the  state  of  Louisiana;  and  deponent  says  that  after  his  arrival 
at  Saratoga  in  pursuit  of  said  Vanderlip,  the  latter  became  cognizant 
thereof,  and  made  enquiries  relative  to  how  soon  he  could  leave  said  vil- 
lage ;  and  deponent  believes  unless  said  Vanderlip  shall  be  held  to  bail  in 
an  action  by  deponent  against  him  for  said  embezzlement,  said  Vanderlip 
will  depart  this  state,  and  deponent  will  be  deprived  of  the  remedy  to 
which  he  is  by  law  entitled ;  and  that  the  said  William  A.  Vanderlip  has 
not,  in  the  knowledge  or  belief  of  this  deponent,  any  real  estate  or  visi- 
ble tangible  property  in  the  state  of  New  York.  J.  M.  MARTIN. 
Sworn  before  me  this  26th  of  June,  1848. 
G.  ROBERTSON,  JR., 

Justice  and  Corner  of  Deeds,  Troy,  JV*.  F." 
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He  next  read  the  two  following  affidavits,  copies  of  which  were  served 
on  the  Plaintiff's  attorney,  with  the  notice  of  motion  in  this  cause.  They 
are  as  follows : 

SUPREME  COURT. 
JOSEPH  M.  MARTIN  vs.  WM.  G.  VANDERLIP. 

Saratoga  county,  ss :  George  G.  Scott  of  said  county  being  duly  sworn 
says,  that  he  has  read  the  affidavit  of  William  A.  Vanderlip,  the  above 
Defendant  in  this  cause,  made  and  taken  the  18th  day  of  July,  1848, 
before  Thomas  G.  Young,  a  justice  of  the  peace,  and  which  is  hereto  an- 
nexed ;  that  deponent  has  read  over  the  written  examination  before  Joseph 
R.  Plunkett,  Esq.,  in  the  case  referred  to  in  the  said  annexed  affidavit, 
and  that  the  said  annexed  affidavit  contains  a  true  statement  of  what  the 
above  Plaintiff  made  oath  to  in  such  examination,  so  far  as  it  purports  to 
detail  the  same  according  to  the  best  of  the  deponent's  knowledge,  recol- 
lection and  belief,  and  as  appears  by  the  said  written  examination ;  that 
the  venue  is  laid  in  said  county.  GEORGE  G.  SCOTT, 

Subscribed  and  sworn  to  before  me  the  18th  day  of  July,  1848. 
T.  G.  YOUNG,  Justice  of  the  Peace. 

SUPREME  COURT. 
JOHN  M.  MARTIN  vs.  WM.  A.  VANDERLIP. 

Saratoga  county,  ss:  William  A.  Vanderlip,  the  Defendant  in  this 
cause,  being  duly  sworn  says,  that  that  he  has  read  the  copy  of  the  affi- 
davit upon  which  the  order  of  arrest  in  this  cause  was  allowed,  and  which 
copy  has  been  served  upon  this  deponent  at  the  time  he  was  arrested  in 
this  cause ;  that  this  deponent  has  no  knowledge  that  the  package  deli- 
vered to  this  deponent,  as  stated  in  said  affidavit,  contained  any  money  or 
other  valuable  thing,  and  that  the  first  time  this  deponent  was  made  ac- 
quainted with  that  fact,  was  at  Saratoga  Springs,  in  said  county,  when  he 
•was  informed  of  the  same  at  the  office  of  the  police  justice ;  that  the  de- 
ponent does  not  distinctly  remember  that  he  delivered  said  package  to 
Messrs.  Payn  &  Harrison  mentioned  in  said  affidavit,  or  to  either  of  them, 
nor  does  he  recollect  to  whom  he  delivered  the  same;  that  deponent  was 
the  bearer  at  and  about  that  time  of  a  great  number  of  packages,  and 
has  no  doubt  he  delivered  said  package  either  to  the  said  Payn  or  Har- 
rison, or  to  some  one  of  their  authorized  agents. 

And  deponent  further  says,  that  on  or  about  the  25th  of  June  last,  the 
said  Plaintiff  testified  under  oath  in  substance  before  Joseph  R.  Plunkett, 
police  justice  of  Saratoga  Springs,  in  an  examination  before  said  justice 
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in  the  case  of  the  people  against  this  deponent  on  a  complaint  for  embez- 
zlement and  larcency  of  the  said  money ;  that  he  did  not  know  of  his  own 
knowledge,  but  only  from  the  information  of  the  person  from  whom  he 
received  said  package,  that  it  contained  money  or  other  valuable  thing ; 
and  also  that  he  did  not  of  his  own  knowledge  know  that  the  said  money 
had  not  been  delivered  at  its  proper  destination ;  and  deponent  has  not 
informed  said  Plaintiff  or  any  other  person,  that  he  ever  knew  or  had 
reason  to  believe  that  the  said  package  contained  money  or  any  valuable 
thing,  and  has  never  informed  said  Plaintiff  or  any  other  person,  that  he 
did  not  deliver  the  same  at  its  proper  destination ;  and  deponent  has  no 
recollection  that  the  said  package  was  marked  "  valuable." 

Deponent  further  says,  that  he  has  come  to  the  north  the  present  season, 
to  escape  the  warm  weather,  and  to  visit  his  friends  and  relatives. 

WM.  A.  VANDERLIP. 

Subscribed  and  sworn  on  the  18th  of  July,  1848. 

T.  G.  YOUNG,  Justice  of  the  Peace. 

The  counsel  for  the  Defendant  cited  §§  179  and  180  of  the  code,  and 
insisted  that  the  Defendant  was  entitled  to  his  discharge  on  contradicting 
the  affidavit  on  which  the  order  for  the  arrest  was  made. 

William  L.  Avery  for  the  Plaintiff  insisted  that  the  order  for  the 
arrest  of  the  Defendant  was  granted  upon  a  sufficient  affidavit  under  sec- 
tion 156  of  the  code,  and  that  it  was  not  competent  for  the  Defendant  to 
contradict  the  positive  affidavit  of  the  ptaintiff;  that  the  court  never  tried 
a  cause  on  affidavit;  that  the  practice  under  the  code  should  be  similar 
to  the  former  practice,  on  holding  to  bail  and  showing  cause  of  action, 
and  cited  Graham's  Practice,  3d  ed.,  549. 

WILLARD,  Justice. — The  affidavit  on  which  the  order  for  the  Defend- 
ant's arrest  was  made,  discloses  a  state  of  facts,  giving  to  the  Plaintiff  a 
good  cause  of  action  against  the  Defendant  for  twenty-one  hundred  and 
forty- eight  dollars,  the  property  of  the  former  received  by  the  latter  in  a 
fiduciary  capacity,  and  embezzled  and  converted  to  his  own  use.  It  shows, 
also,  that  the  Defendant  is  an  inhabitant  of  the  state  of  Louisiana,  and  is 
now  temporally  here,  and  is  expected  immediately  to  depart.  It  is  posi- 
tive in  its  statements,  and  not  by  way  of  information  or  belief. 

Upon  this  affidavit,  and  upon  the  Plaintiff  entering  into  the  undertaking 
required  by  section  157  of  the  code,  I  granted  an  order  for  the  arrest  of 
the  Defendant,  pursuant  to  §§  155  and  156.  The  Defendant  having  been 
arrested  by  the  sheriff,  in  pursuance  of  that  order,  applies  now  under  sec- 
tion 779,  to  vacate  the  order  of  arrest,  and  the  motion  is  founded  princi- 
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pally  upon  his  own  affidavit,  argument  atively  denying  the  Plaintiff's  cause 
of  action,  and  indirectly  impeaching  the  truth  of  the  Plaintiff's  affidavit. 

It  is  insisted  by  the  counsel  for  the  Plaintiff,  that  this  affidavit  of  the 
Defendant  is  not  such  an  one  as  is  contemplated  by  the  179th  section  of 
the  code,  and  that  the  practice  under  this  branch  of  the  code  should  con- 
form to  the  former  practice  of  showing  cause  of  action. 

The  156th  section  which  allows  a  judge  upon  an  affidavit  to  make  an 
order  for  the  arrest  of  the  Defendant,  does  not  state,  except  in  a  general 
way,  what  shall  be  contained  in  the  affidavit  upon  which  the  order  is  to 
be  granted ;  but  as  this  is  a  substitute  for  an  affidavit  to  hold  to  bail  under 
the  former  practice,  it  seems  to  me  that  a  judge  should  not  grant  an  order 
for  the  arrest  of  the  Defendant  under  the  155th  and  156th  sections,  upon 
an  affidavit  less  full  and  particular  than  was  required  under  the  former 
practice  for  the  like  purpose.  It  was  well  settled,  both  in  England  and 
in  this  state,  that  the  affidavit  to  hold  to  bail  must  be  positive,  and  not 
argumentative.  Satterlee  vs.  Lynch,  6  Hill,  228,  and  note;  1  T.  R.,  83 ; 

5  do.,  364;  2  Burrows,  655;   Jlrc/ibold's  Practice,  vol.  1,  52  et  seq.; 
where  all  the  English  cases  are  collected.     It  cannot  be  possible  that  the 
legislature  intended  that  the  liberty  of  the  citizen  might  be  taken  away 
by  an  order  founded  on  an  affidavit  which  did  not  profess  to  set  out  even 

6  pi ima  facie  cause  of  action.     In  the  present  case  the  affidavit  was  suf- 
ficient according  to  the  former  practice,  and  of  course  sufficient  under  the 
code.     Indeed  it  has  not]  been  objected  to  on  this  motion. 

In  case  a  Defendant  was  improperly  arrested  or  held  to  bail  under  the 
former  system,  in  pursuance  of  a  judge's  order,  and  wished  to  be  discharged; 
the  practice  was  to  apply  to  the  court  in  which  the  suit  was  pending,  to 
set  aside  or  modify  the  order  to  hold  to  bail,  and  which  application  might 
be  made  to  the  court  in  the  first  instance,  without  asking  the  judge  to  va- 
cate the  order.  Hart  vs.  Butterfield,  3  Hill,  455.  The  179th  section  of 
the  code  is  the  substitute  for  that  practice.  The  section  does  not  indeed 
say  to  whom  the  application  may  be  made,  whether  to  the  officer  who 
granted  the  order,  or  to  the  court.  But  as  the  360th  section  allows  mo- 
tions to  be  made  to  a  justice  out  of  court,  in  cases  like  the  present,  it  is 
immaterial  to  inquire  whether  if  the  order  to  hold  to  bail  had  been  made 
by  a  county  judge ;  the  application  to  vacate  the  order  might  be  made  to 
him ;  the  application  in  the  present  case  is  to  a  proper  officer. 

The  question  then  recurs  as  to  the  facts  which  must  be  stated  to  enti- 
tle the  Defendant  to  a  discharge  of  the  order  of  arrest.  The  code  is  en- 
tirely silent  as  to  the  grounds  of  such  discharge ;  and  I  conclude,  there- 
fore, that  the  former  practice  remains  in  force,  except  so  far  as  it  is  modi- 
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fied  by  the  code  in  matters  of  form.  The  practice  was  not  to  recieve 
counter  affidavits,  when  the  indebtedness  was  sworn  to  positively,  as  in 
this  case.  Jordan  vs.  Jordan,  6  Wend.,  524 ;  Welch  vs.  Hill,  2  J.  R.,  100. 
The  English  practice  was  still  more  stringent  against  receiving  counter 
affidavits.  Inilay  vs.  Ellesfern,  2  East.,  453.  Neither  this  court  or  the 
English  courts  would  receive  supplementary  affidavits  on  the  part  of  the 
Plaintiff  to  supply  any  defect  in  an  affidavit  to  hold  to  bail.  2  Douglass, 
467 ;  Norton  vs.  Barnum,  20  J.  R.,  337.  The  Defendant  might  show 
any  matter  in  avoidance  as  an  insolvent's  discharge,  or  that  he  was  privi- 
leged from  arrest  and  the  like.  2  East.,  453;  6  Wend.,  524.  The  180th 
section  of  the  code  which  allows  the  Plaintiff  where  the  Defendant  moves 
on  affidavits  or  other  proofs  for  a  discharge,  to  oppose  the  same  by  affi- 
davits, is  not  necessarily  in  conflict  with  the  former  practice.  It  applies 
only  to  cases  where  the  motion  for  a  discharge  is  founded  on  affidavits  and 
other  proofs,  and  not  when  it  is  based  upon  the  defect  of  the  original 
affidavit  on  which  the  order  was  made.  If  then  the  motion  for  a  dis- 
charge is  founded  upon  the  defect  of  the  original  affidavit  on  the  part  of 
the  Plaintiff,  there  is  no  authority  in  the  code  to  supply  that  defect  by 
supplementary  affidavit.  The  389th  section  of  the  code  abrogates  the 
present  rules  and  practice  of  the  courts  in  civil  actions  inconsistent  with 
the  code,  but  when  consistent  with  it,  they  are  expressly  continued  in 
force.  The  principles  which  governed  the  practice  with  respect  to  affi- 
davits to  hold  to  bail,  and  showing  cause  of  action,  and  in  relation  to  va- 
cating orders  to  hold  to  bail,  are  not  inconsistent  with  the  code,  and  are 
applicable  to  the  practice  under  the  corresponding  provisions  in  it.  Those 
principles,  therefore,  are  not  abrogated  by  the  code,  however  much  the 
forms  of  procedure  may  have  been  changed. 

The  affidavit  of  the  Defendant  in  this  case  does  not  entitle  him  to  a 
discharge  of  the  order  for  his  arrest.  Without  criticising  the  looseness  of 
it  in  point  of  form,  it  comes  in  conflict  with  the  well  settled  practice  of 
the  courts  for  a  long  series  of  years,  forbidding  such  affidavit  to  be  used. 
A  different  practice  would  be  attended  with  great  inconvenience.  It 
would  lead  to  the  trial  of  every  cause  in  which  the  Defendant  can  be  ar- 
rested upon  the  merits  on  affidavits,  and  it  would  be  holding  out  great 
encouragements  to  Defendants  to  commit  perjury  in  relief  of  themselves 
from  special  bail.  2  East.,  457. 

The  motion  to  vacate  the  order  for  the  Defendant's  arrest,  must  be  de- 
nied. 
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THOMAS  BURCH  vs.  WALTER  L.  NEWBERRY,  impleaded  with  I.  N.  Burcli 
Before  Pratt,  Gridley  and  Allen,  Justices. 

By  the  20th  section  of  the  judiciary  act,  (1847,)  the  right  was  given  to  either  party, 
in  an  equity  suit  or  proceeding,  heard  and  determined  at  a  special  term,  to  apply  at  a 
general  term  for  a  rehearing.  But  the  time  and  manner  of  making  the  application, 
were  left  to  be  regulated  by  the  rules  and  practice  which  the  court  might  adopt, 
pursuant  to  the  24th  section  of  the  act. 

By  the  78th  rule  of  court,  it  is  provided  that  "  notice  of  an  application  for  a  rehearing 
before  the  court  at  a  general  term  may  be  served  at  any  time  within  thirty  days  after 
service  of  the  decree  or  order  complained  of ;  and  if  not  applied  for  within  that  time 
process  may  issue  to  enforce  the  decree  or  order." 

This  provision  is  regarded  as  a  limitation  of  the  time  within  which  a  rehearing  may 
be  applied  for  under  the  rule. 

It  is  not,  however,  intended  that  by  allowing  the  thirty  days  to  elapse,  the  right  to  a 
rehearing  is  absolutely  lost.  The  court  upon  a  sufficient  excuse  and  for  a  good 

cause  shown,  has  power  to  dispense  with  a  rigid  adherence  to  the  requirements  of 
tehrule.     (1  Paige,  391.) 

It  seems  that  the  contents  of  the  petition  on  such  application,  required  by  the  79lh  rule, 
is  rendered  unimportant,  since  the  decision  of  the  Court  of  Appeals  declaring  the 
order  for  a  rehearing  a  matter  of  course  instead  of  discretion. 

Service  of  a  copy  of  petition  for  rehearing,  and  orler  to  stay  proceedings,  unaccompa- 
nied with  a  notice  of  motion,  is  a  nullity-  (1  Caines,  505.  5  Cow.  438.) 

Where  the  notice  of  the  application  for  a  rehearing  which  the  rule  had  prescribed  as  a 
condition  precedent  to  the  relief  sought,  was  not  only  not  served  within  the  thirty 
days,  but  not  until  more  than  a  month  after  the  supplemental  code  became  a  law 
(no  excuse  being  offered  for  the  laches) — held,  that  no  right  having  been  secured  to 
the  applicant  to  have  the  motion  entertained,  and  no  effectual  step  having  been 
taken  under  the  78th  rule. — on  the  12th  day  of  April  the  provisions  of  the  supple- 
mental code  became  directly  applicable  to  the  case. 

It  seems  that  the  motion  being  made  after  the  1st  of  July,  1848,  the  relief  could  not  be 
granted  under  the  judiciary  act  and  rules  of  court.  By  the  code  of  procedure,  the 
practice  of  reviewing  a  decree  made  by  a  single  justice  upon  a  rehearing  was 
abolished,  and  an  appeal  was  substituted  in  the  place  of  a  rehearing.  By  the  388 
and  389th  sections  of  the  code,  all  statutory  provisions  and  all  rules  and  practice 
of  the  courts  inconsistent  with  that  act  were  abrogated;  and  by  the  391st  section 
this  repeal  took  effect  on  the  1st  of  July,  1848. 

The  applicant  not  having  secured  any  vested  rights  or  even  inchoate  rights  under  the 
judiciary  act  and  the  rules  of  the  court,  held,  that  the  provisions  of  the  supplemental 
code  must  of  necessity  apply  to  the  case  ;  and  the  conditions  therein  upon  which  a 
rehearing  might  be  had  not  having  been  complied  with,  this  court  could  grant  no 
relief. 

The  result  of  the  opinion  in  the  case  of  Schermerhorn  et.  al.  vs,  The  Mayor,  fyc.  of  New 
York,  ante  page  254,  concurred  in. 

General  Term,  July,  1848 — Jefferson  County.     Motion  for  rehearing. 
ARPHAXED  LOOMIS,  for  the  motion. 
JOSHUA  A,  SPENCER,  opposed. 
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By  the  Court,  GRIDLEY,  Justice.  This  is  an  application  for  the  rehear- 
ing of  a  decree  dismissing  the  complainant's  bill  with  costs,  granted  at  the 
late  December  special  term  for  Oneida  county.  The  papers  read  on  the 
motion  disclose  the  following  state  of  facts : 

1st.  That  a  copy  of  the  decree  was  served  by  mail  on  the  22d  day  of 
January  on  the  solicitor  of  the  complainant. 

2dly.  That  on  the  28th  day  of  January  the  Defendant's  solicitor  was 
served  with  a  copy  of  a  petition  of  the  complainant,  stating  that  he  felt 
aggrieved  by  the  decree  and  praying  for  a  rehearing,  accompanied  by  a 
certificate  of  counsel,  and  copy  of  an  order  to  stay  proceedings,  till  the 
motion  could  be  made. 

3dly.  That  on  the  12th  day  of  February  a  copy  of  another  petition,  veri- 
fied by  Mr.  Loomis,  was  served  with  a  notice  of  presenting  the  same  at  a 
special  term  in  St.  Lawrence  county,  appointed  to  be  held  on  the  4th, 
Tuesday  of  February,  which  motion  was  countermanded  on  the  14th  of 
the  same  month. 

4thly.  That  on  the  22d  of  May  a  notice  of  the  present  motion  was  served 
which  was  followed  on  the  28th  of  June,  by  the  service  of  an  explanatory 
affidavit  of  Mr.  Greene,  a  clerk  of  the  solicitor  of  the  complainant. 
Upon  these  facts  it  is  claimed  by  the  complainant's  counsel  that  he  has 
established  a  right  to  have  the  decree  in  question  "  reheard"  under  the 
provisions  of  the  "  act  relating  to  the  judiciary,"  and  the  standing  rules 
of  the  court.  This  obviously  depends  upon  the  question  whether  he  had 
complied  with  the  requirements  of  the  rules,  before  the  12th  of  April,  the 
day  when  the  supplemental  code  took  effect  as  a  law.  To  answer  this 
question  we  must  enquire — 1st,  what  those  requirements  were? 

By  the  provisions  contained  in  the  20th  section  of  the  judiciary  act  the 
right  was  given  to  the  complainant  to  apply  for  a  rehearing  at  a  general 
term,  but  the  time  and  manner  of  making  the  application  were  left  to  be 
regulated  by  the  rules  of  practice  which  the  court  might  adopt  pursuant 
to  the  24th  section  of  the  act.  The  power  of  the  court  to  regulate  the 
manner  of  exercising  the  right  conferred  by  the  act  is  not  disputed,  nor 
can  it  be.  By  the  16th  section  of  the  judiciary  act,  all  the  powers  pos- 
sessed by  the  late  Supreme  Court  and  Court  of  Chancery  were  vested  in 
the  newly  organized  court,  so  that  the  provisions  of  the  46th  section  of 
the  act  concerning  the  powers,  &c.  of  the  Court  of  Chancery,  (2  .  R.  S. 
175)  and  the  28th  section  of  the  act  concerning  the  Supreme  Court,  (2 
R.  S.,  200)  were  directly  applicable  to  the  Supreme  Court  organized 
under  the  "  act  relating  to  the  Judiciary."  By  the  78lh  rule  of  court,  it 
is  provided  that  "  notice  of  an  application  for  a  rehearing  before  the 
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court  at  a  general  term  may  be  served  at  any  time  within  thirty  days  after 
service  of  the  decree  or  order  complained  of;  and  if  not  applied  for 
within  that  time  process  may  issue  to  enforce  the  decree  or  order."  We 
regard  this  provision  as  a  limitation  of  the  time  within  which  a  rehearing 
may  be  applied  for  under  the  rule.  It  would  be  an  anomaly  to  allow  one 
party  to  prosecute  measures  for  a  rehearing,  while  the  other  was  regularly 
executing  process  to  enforce  the  decree.  The  two  courses  of  proceeding- 
are  utterly  inconsistent  with  each  other ;  and  it  could  never  have  been 
the  intention  of  the  rule  to  declare  them  both  to  be  regular.  While  we 
say  this,  however,  we  by  no  means  intend  to  say  that  by  allowing  the 
thirty  days  to  elapse  the  right  to  a  rehearing  is  absolutely  lost.  The 
court  upon  a  sufficient  excuse,  and  for  a  good  cause  shown,  has  power  to 
dispense  with  a  rigid  adherence  to  the  requirements  of  the  rule,  ( 1  Paige, 
391.)  Another  requisite  made  necessary  by  the  79th  rule  was,  the  service 
of  a  copy  of  the  petition  with  notice  of  presenting  the  same,  which  peti- 
tion should  state  the  special  matter  or  cause  on  which  the  rehearing  was 
applied  for,  and  the  particular  points  in  which  the  decree  was  alleged  to 
be  erroneous.  Waiving  the  noncompliance  with  the  provisions  of  the 
79th  rule  in  relation  to  the  contents  of  the  petition  as  unimportant  since 
the  decision  of  the  Court  of  Appeals  declaring  the  order  for  a  rehearing 
a  matter  of  course  instead  of  discretion,  we  are  still  unable  to  perceive 
any  evidence  of  a  compliance  with  the  requirements  of  the  78th  rule, 
The  service  of  the  order  to  stay  proceedings  unaccompanied  with  a  notice 
of  motion  was  a  nullity,  (1st  Caines'  Rep.,  505.)  (5th  Cowen's  Rep., 
438)  and  so  was  the  service  of  a  copy  of  the  petition.  It  is  true  that  a 
notice  of  the  motion  for  the  St.  Lawrence  special  term,  held  in  February 
last  was  given  on  the  12th  of  that  month  ;  but  that  court  had  no  juris- 
diction of  the  motion  inasmuch  as  the  statute  (section  20  of  the  Judiciary 
Act)  as  well  as  the  78th  rule,  required  the  motion  to  be  made  at  a  general 
term  ;  and  on  the  14th  of  the  same  month  the  motion  was  countermanded. 
The  notice  of  the  application  therefore  which  the  rule  had  prescribed  as 
a  condition  precedent  to  the  relief  sought,  was  not  only  not  served  within 
the  thirty  days,  but  not  until  long  after  the  supplemental  code  became  a 
law.  The  complainant  then  had  acquired  no  rights  under  the  rules  when 
that  act  passed.  To  have  done  so  he  should  have  served  a  notice  for  the 
first  general  term,  at  which  the  motion  could  have  been  heard. 

But  suppose  that  the  supplemental  code  had  not  been  passed  and  this  had 

been  an  application  under  the  rules  alone,  we  are  of  the  opinion  that  it  could 

not  be  granted.     Though  for  a  good  cause  shown  we  would  allow  a  party 

to  come  in,  after  the  lapse  of  the  thirty  days  without  a  notice  :  yet  we 

35 
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could  not  do  it  in  the  absence  of  all  excuse  for  the  laches.  There  is  in 
this  case  no  excuse  shown  for  the  omission  to  give  the  notice  in  time. 
Mr.  Loomis  makes  no  affidavit  at  all ;  and  Mr.  Greene's  affidavit  falls  far 
short  of  showing  any  reason  why  it  was  not  done.  It  does  not  appear  but 
that  the  letter  of  Spencer  and  Kernan  was  immediately  communicated  to 
Mr.  Loomis,  nor  but  that  he  was  well  aware  of  the  requirements  of  the 
78th  rule,  and  was  made  acquainted  with  the  countermand  of  the  motion 
for  St.  Lawrence  special  term  in  season  to  have  given  such  a  notice  as 
the  rule  obviously  demanded.  We  repeat,  that  upon  the  most  indulgent 
construction  we  cannot  hold  the  complainant's  laches  excused.  But, 

II.  No  right  having  been  secured  to  the  Plaintiff  to  have  this  motion 
entertained,  and  no  effectual  step  having  been  taken  under  the  78th  rule, 
on  the  12th  day  of  April,  the  provisions  of  the  supplemental  code  became 
directly  applicable  to  this  case. 

1st.  The  relief  cannot,  now  be  granted  under  the  judiciary  act  and 
rules  of  court.  By  the  act  called  the  code  of  proceedure,  the  practice  of 
reviewing  a  decree  made  by  a  single  justice  upon  a  rehearing  was 
abolished,  and  an  appeal  was  substituted  in  the  place  of  a  rehearing.  By 
the  388th  and  389th  sections  of  the  code,  all  statutory  provisions  and  all 
rules  and  practice  of  the  courts  inconsistent  with  that  act  were  abrogated  ; 
and  by  the  391st  section  this  repeal  took  effect  on  the  1st  of  July  instant. 
The  provision,  therefore,  of  the  "  act  relating  to  the  judiciary,"  providing 
for  a  rehearing,  and  the  78th  standing  rule  ceased  to  exist  on  the  first  of 
the  present  month.  This  repeal  without  any  saving  clause,  applicable  to 
cases  situated  like  the  one  under  consideration,  took  away  all  right  of 
proceeding  under  the  repealed  statute  and  rule,  notwithstanding  the  pen- 
dency of  the  suit  at  the  time  of  the  repeal.  So  too,  all  inchoate  rights 
acquired  under  such  act  are  lost,  and  those  only  are  saved  which  have 
been  so  far  perfected  as  to  stand  independent  of  the  statute  j  or  in  other 
words  which  are  executed  and  not  executory.  See  Butler  vs.  Palmer,  1st 
Hill,  324. 

2d.  It  would  seem,  therefore,  that  the  provisions  of  the  supplemental 
code  which  was  enacted  expressly  "  to  facilitate  the  determination  of  ex- 
isting suits,"  must  of  necessity  apply  to  this  case.  The  provisions  refer- 
red to  are  found  in  the  7th  section,  which  enacts  that  no  rehearing  shall 
take  place  at  a  general  term  unless  the  decree  involve  the  merits  of  the 
cause,  and  that  the  proceedings  on  the  decree  shall  not  be  stayed  unless 
security  be  given  in  the  same  manner  and  to  the  same  extent  as  would 
be  required  in  an  appeal  from  an  order  or  decree  made  at  the  general 
term.  The  act  then  proceeds  to  prescribe  the  conditions  upon  which 
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rehearing  may  be  had  in  the  following  words  :  "  JVbr  shall  such  rehear- 
ing be  had  unless  notice  of  the  same  be  given  within  ten  days  after  notice 
of  the  order  or  decree  reheard,  with  the  security  thus  required"     We 
have  said  that  the  provisions  were  directly  applicable  to  the  case  under 
consideration.     It  is  true  that  the  act  cannot  literally  apply  to  a  case  in 
which  the  decree  is  already  entered  and  notice  thereof  given.     But  the 
party  against  whom  a  decree  is  already  entered   cannot  complain,  for  he 
has  greater  rights  and  has  enjoyed  in  the  whole  a  longer  time  within 
which  to  give  notice  of  his  application  than  the  party  who  should  suffer 
a  decree  after  the  act  took  effect.     And  the  case  is  plainly  within  the 
spirit  and  intent  of  the  act,  unless  we  are  to  suppose  that  the  Legislature 
intended  to  leave  a  large  class  of  existing  suits  unprovided  for,  and  to 
allow  those  who  had  already  been  guilty  of  laches  in  giving  notice  of 
their  applications  an  unlimited  time  within  which  to  do  it,  while  it  re- 
stricted those  who  had  yet  made  no  default  to  ten  days  upon  the  penalty 
of  an  absolute  forfeiture  of  the  right  itself.     The  case  is  analagous  to  that 
arising  under  the  statute  of  limitations  in  which  the  time  will  begin  to 
run,  from  the  passage  of  the  act,  although  the  cause  of  action  may  have 
accrued  before  that  day.     See  the  People  vs.  The  Supervisors  of  Columbia, 
(10  Wendell,    363.)      (See  also   3d  Paige,   410.)      In  Fairbanks  vs. 
Wood,  (17  W.  329,)  the  marginal  note  declares  the  same  principle  to 
have   been   decided  as  applicable   to   cases   arising  under  the  statute  of 
limitations   contained  in  the  revision  of   1830.     This  however  was   an 
error  of  the  reporter,  as  the  exact  contrary  of  this  principle  was  adjudi- 
cated in  that  case  :  not  on  a  ground  impugning  the  general  rule  of  con- 
struction, but  for  the  reason  that  the  45th  section  of  the  act  (2  R.  S.  300) 
had  expressly  exempted  all  cases  in  which  the  right  of  action  had  already 
accrued  from  the  operation  of  the  provisions  of  the  statute.     That  this 
was  the  true  ground  of  the  decision.     See  3d  Paige,  416  and  17.     W. 
329.     This  explanation  presents  the  decisions  reported 'in  5th  Hill,  409, 
and  2  Hill,  258,   (which  overrule   the  marginal   note  ,in   Fairbanks  vs. 
Wood,)  being  regarded  as  authorities  against  the  general  principle  above 
stated  which  we  believe  to  be  sound,  and  which  we  understand  the  court 
to  approve  in  the  case  of  Fairbanks  vs.  Wood,  notwithstanding  in  that 
particular  cause  it  was  held  inapplicable  as  being  in  conflict  with  the  45th 
section  of  the  act.     It  has  been  argued  that  by  applying  the  provisions  of 
the  "  act  to  facilitate  the  determination  of  existing  suits"  to  the  case  at 
bar,  the  court  would  be  giving  the  act  a  retroactive  effect.     We  do  not  so 
understand  the  rule.     It  is  not  necessarily  an  objection  to  an  act  that  its 
effect  is  retrospective  unless  it  assumes   to   interfere  with  vested  rights. 
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Here  there  are  no  vested  rights,  nor  even  any  inchoate,  or  imperfect 
rights.  No  rights  were  ever  acquired  under  the  judiciary  act  and  the 
rules  of  court,  independently  of  the  fact  that  all  inchoate  rights  were 
swept  away  by  the  repeal  of  all  acts  and  rules  providing  for  a  rehearing 
in  a  case  like  this.  See  an  elaborate  review  of  this  whole  subject  in  But- 
ler vs.  Palmer,  (1  Hill,  324.) 

For  the  reasons  we  have  given,  we  are  of  the  opinion  that  the  Com- 
plainant acquired  no  rights  under  the  rules  of  court  to  have  his  motion 
granted,  and  that  he  has  failed  to  perform  the  only  conditions  which 
would  have  entitled  him  to  a  rehearing  under  the  provisions  of  the  sup- 
plemental code. 

In  a  case  of  this  description  the  court  can  grant  no  relief.  It  has  no 
power  to  dispense  with  the  conditions  imposed  by  the  statute.  It  can 
neither  repeal  its  provisions,  nor  suspend  their  operation,  nor  withhold 
their  application  from  a  case,  even  where  such  application  would  work 
injustice.  It  is  for  the  legislature  to  enact  laws,  while  the  humbler 
duty  of  the  court  is  to  expound  and  administer  them.  (See  Bay  vs.  Van 
Rensselaer,  1st  Paige's  Rep.,  423 ;  Wi  Wendell's  Rep.,  136;  9th  Paige, 
572  ;  10th  Paige,  370 ;  1st  Barbour,  Ch.  R.,  4CO.)  The  point  suggested 
for  our  decision  upon  this  motion  has  arisen  in  the  1st  judicial  district,  and 
at  the  last  May  term  was  decided  in  the  same  manner  as  we  feel  bound  to 
decide  it  here,  and  we  refer  to  the  able  opinion  delivered  by  Judge  Ed- 
monds (in  the  result  of  which  we  fully  concur)  for  a  very  full  statement 
of  the  grounds  on  which  the  court  placed  its  decision.  (See  3d  Howard's 
Special  Term  Rep.,  254.) 

We  regret  the  disposition  of  this  motion  which  the  law  compels  us  to 
make,  both  because  the  amount  involved  in  the  controversy  is  large  and 
the  questions  are  important.  It  may  have  been  indiscreet  to  make  so 
short  a  limitation  of  time  an  absolute  bar  to  a  ri^ht  so  important,  and  still 
more  unwise,  to  ordain,  that  its  provisions  should  take  effect  immediately. 
But  we  must  be  permitted  to  say,  that  for  the  evils  which  may  result  from 
this  inconsiderate  and  crude  legislation,  the  courts  are  not  responsible. 


SAVAGE  vs.  RELYEA,  et.  al. 

On  motions  made  to  a  justice  out  of  term,  upon  notice,  under  the  360th  section  of  the 
code,  the  affidavits,  &c.,  of  the  respective  parties  used  on  the  motion,  must  be  filed 
with  the  clerk  of  the  county,  where  the  venue  is  laid  ;  or,  in  case  the  place  of  trial 
has  been  changed,  in  the  county  to  which  the  other  papers  in  the  cause  are  trans- 
ferred. 
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The  order  or  decision  made  by  the  justice  in  such  cases,  must  also  be  entered  with  the 
clerk  of  the  same  county  where  the  papers  are  filed. 

It  is  the  duty  of  the  respective  attorneys  to  file  the  papers  used  by  them  on  such  mo- 
tion, and  of  the  prevailing  party  to  see  that  the  rule  is  entered  conformably  to  the  de- 
cision. 

Orders  granted  by  a  justice  ex  parte  at  chambers  under  §366  need  not  be  entered  with 
the  clerk. 

Such  order  may  be  disregarded  unless  the  affidavit,  or  a  copy  thereof,  is  served  with  a 
copy  of  the  order. 

It  seems  there  is  no  appeal  to  a  general  term  from  the  decison  of  a  judge  in  granting 
or  refusing  an  ex  parte  order. 

August  8,  1848.  The  motion  in  this  cause  was  heard  before  Willard, 
justice,  out  of  court  in  pursuance  of  notice  under  the  360th  section  of 
the  code :  and  after  disposing  of  the  motion  upon  the  merits,  a  question 
arose  as  to  the  entry  of  the  decision  and  the  final  disposition  of  the  affida- 
vits of  the  respective  parties,  read  on  the  motion.  On  this  branch  of  the 
case  the  judge  proceeded  as  follows  : 

When  a  motion  is  made  to  a  justice  out  of  term,  upon  notice,  as  it  may 
be  under  the  360th  section  of  the  code,  in  all  cases,  except  for  a  new 
trial  on  the  merits,  as  well  the  papers  on  which  the  motion  is  founded,  as 
those  used  in  opposition  thereto,  should  be  filed  with  the  clerk  of  the 
county  in  which  the  venue  is  laid,  or,  in  case  the  place  of  trial  has  been 
changed,  in  the  county  to  which  the  other  papers  in  the  cause  are  trans- 
ferred. The  code  (§  300)  evidently  contemplates  that  the  order,  or  deci- 
sion made  by  the  justice,  should  also  be  entered  with  the  clerk — all  the 
papers  and  orders  in  a  cause,  should  be  filed  and  entered  in  the  same 
clerk's  office,  and  if  not  so  entered  originally,  should  be  transferred  and 
filed,  and  the  orders  re-entered  in  the  office  of  the  clerk  of  the  county, 
designated  as  the  place  of  trial.  The  236th  section  of  the  code  can  not 
be  carried  out  in  any  other  way,  and  it  is  extremely  analagous  to  the 
practice  in  chancery  with  respect  to  enrolling  decrees.  (See  186th  rule 
of  Chancellor  Walworth,  and  129th  rule  of  Sup.  Court  in  Equity,  adopt- 
ed in  1847.)  As  the  code  is  silent  with  respect  to  whose  duty  it  is  to 
file  the  papers,  and  enter  the  orders  on  a  decision  of  a  justice  out  of  court, 
in  pursuance  of  the  360th  section,  it  is  presumed  the  rules  of  the  court,  in 
analao-ous  cases,  still  remain  in  force.  The  389th  section  of  the  code 

Q  * 

only  abrogates  such  of  the  former  rules  and  practice,  as  are  inconsistent 
therewith.  The  former  practice  required  the  respective  parties  to  file  the 
affidavits  and  other  papers  used  by  them,  on  special  motions,  and  the 
prevailing  party  to  see  that  the  rule  was  entered  conformably  to  the  de- 
cision. This  practice  is  reasonable  in  itself,  and  is  not  in  conflict  with 
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any  provision  in  the  code,  and  I  think  it  should  still  be  pursued.  It 
surely  could  not  have  been  intended  that  the  justice  who  hears  and  de- 
cides the  cause,  should  retain  among  his  private  papers  the  original  affi- 
davits, &c.,  &c.,  used  on  the  motion,  or  that  he  should  be  required  to 
transmit  them  to  the  clerk's  office.  He  may  safely  confide  them,  in  ordi- 
nary cases,  to  the  prevailing  party,  who  in  general  has  an  interest  in  their 
being  filed  and  preserved. 

There  are  numerous  orders  made  by  a  justice  at  chambers,  in  the  pro- 
gress of  a  cause,  ex  parte,  which  need  not  be  entered  with  the  clerk.  Of 
this  class,  an  order  to  enlarge  the  time  to  answer  and  the  like,  granted  in 
pursuance  of  the  366th  section  of  the  code.  By  the  same  section  it  is  re- 
quired that  the  affidavit  or  a  copy  thereof,  be  served  with  a  copy  of  the 
order,  or  that  the  order  may  be  disregarded.  There  is  no  appeal  to  a 
general  term  from  the  decision  of  a  judge  in  granting  or  refusing  an  ex 
parte  order  (§  300.)  The  remedy  of  the  party  aggrieved,  in  such  cases, 
is  under  the  272d  section.  If  the  judge  refuses  to  vacate  or  modify  his 
order,  on  a  motion  founded  upon  notice  to  the  adverse  party,  an  appeal 
doubtless  lies  under  the  300th  section. 


THE  PRESIDENT,  DIRECTORS  and  COMPANY  of  the  Jefferson  County  Bank,  vs. 

EDWARD  PRIME  and  others. 
Before  Pratt,  Gridley,  and  Jlllen,  Justices. 

Where  a  motion  was  made  for  an  order  to  remove  papers  in  an  equity  cause  from  the 
county  of  Jefferson  to  the  city  and  county  of  New  York,  upon  the  ground,  1st,  that 
one  of  the  Defendants,  and  the  only  one  residing  in  Jefferson  county,  where  the  bill 
was  filed,  was  not  a  necessary  or  proper  party,  and  that  all  the  rest  of  the  Defend- 
ants resided  in  the  city  of  New  York,  and  2dly,  that  it  was  apparent  from  the  alle 
gations  in  the  bill  that  the  great  burden  of  the  litigation  lay  in  the  city  of  New 
York — the  cause  being  ready  for  hearing  on  a  demurrer  to  the  bill  for  multifarious- 
ness,  because  the  Defendant  residing  in  Jefferson  was  not  a  necessary  or  proper  party 
held,  that  the  bill  was  regularly  filed,  and  the  court  could  not,  in  that  stage  of  the 
suit,  grant  an  order  to  remove  the  papers. 

The  question  whether  the  Defendant  in  Jefferson  was  a  proper  party,  was  raised  by 
the  demurrer,  and  this  court  could  not  anticipate  the  decision  upon  it. 

In  the  event  the  cause  should  proceed  to  the  taking  of  testimony,  and  the  great  burden 
of  litigation  should  be  found  to  lie  in  New  York,  it  would  then  be  in  the  discretion 
of  the  court  to  order  where  the  issue  should  be  tried,  as  in  cases  at  law. 

Jefferson  General  Term,  July,  1848.  The  bill  in  this  cause  was  filed 
to  reach  the  rights  in  action  and  equitable  interests  of  the  three  first 
named  defendants  therein,  setting  out  several  trusts  and  assignments  which 
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were  charged  as  fraudulent ;  and  also  seeking  to  have  determined  in  the 
same  suit  a  disputed  question  as  to  the  ownership  of  certain  shares  of 
stock  of  the  Jefferson  County  Bank,  amounting  to  $15,000,  which  the 
bank  had  declared  forfeited,  and  had  sold  to  Adriel  Ely,  who  had  refused 
to  complete  the  purchase,  on  the  ground  that  Edward  Prime,  the  former 
owner  of  the  stock,  still  claimed  a  right  to  the  same.  Ely  was  made  a 
party,  and  being  a  resident  of  Jefferson  county,  the  bill  was  filed  there. 
A  demurrer  for  multifariousness  had  been  put  in  which  was  ready  for  a 
hearing.  The  motion  was  for  an  order  that  the  papers  be  removed  to 
the  city  of  New  York. 

J.  A.  SPENCER,  for  the  Defendants. 
G.  C.  SHERMAN,  for  the  Plaintiffs. 

By  the  Court,  GRIDLEY,  Justice.  By  the  50th  section  of  the  "  act  in 
relation  to  the  judiciary,"  it  is  provided  that "  all  bills  and  petitions  or  other 
papers  to  be  filed  on  the  commencement  of  any  suit  or  proceeding  in  equity, 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  Defendants 
or  some  or  one  of  them  shall  reside,  unless,  &c.,  "  and  that  all  papers  and 
proceedings  in  suits  and  proceedings  in  equity,  shall  be  filed ;  and  all 
orders  and  decrees,  wherever  made,  shall  be  entered  in  the  office  of  the 
clerk  of  the  county  where  the  petition,  or  bill,  or  first  papers  were  filed, 
unless  the  Supreme  Court  shall  by  an  order  direct  the  papers  in  such  suit 
to  be  transferred  to  the  office  of  the  clerk  of  som,e  other  county."  It  is 
under  the  latter  branch  of  this  section  that  the  present  application  is 
made,  and  it  is  based  upon  two  grounds.  1st.  That  Ely  is  not  a  necessary 
or  proper  party,  and  that  all  the  rest  of  the  Defendants  reside  in  the  city 
of  New  York.  2d.  That  it  is  apparent  from  the  allegations  in  the  bill 
that  the  great  burden  of  the  litigation  lies  in  the  city  of  New  York. 

1st.  With  respect  to  the  first  ground  assumed  by  the  counsel,  we  are 
met  by  the  fact  that  Ely  is  a  party  Defendant,  and  it  was  regular  to  file 
the  bill  in  the  county  .where  any  one  of  the  Defendants  resided.  We  can 
not  pronounce  in  this  stage  of  the  suit  that  he  is  not  a  proper  party  to  the 
bill.  That  question  is  raised  by  the  demurrer,  and  we  will  not  anticipate 
the  decision  upon  it.  If  it  shall  turn  out  that  the  bill  is  multifarious,  on 
account  of  its  embracing  the  matters  on  account  of  which  he  has  been 
made  a  Defendant,  it  will  then  be  in  season  to  make  this  motion. 

2d.  Looking  at  the  various  allegations  contained  in  the  bill,  we  do  not 
doubt  that  the  great  burden  of  the  litigation,  if  the  cause  shall  proceed  to 
the  taking  of  testimony,  will  be  found  to  lie  in  the  city  of  New  York.  In 
that  event,  it  will  be  in  the  discretion  of  the  court  to  direct  where  the 
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issues  shall  be  tried,  pursuant  to  the  provisions  of  the  47th  section  of  the 
act ;  and  that  discretion  will  be  controlled,  as  in  case  at  law,  very  much 
by  the  convenience  of  witnesses.  Should  such  an  order  at  the  proper 
time  be  moved  for  and  granted,  sending  the  cause  to  New  York  for  trial; 
it  will  probably  then  be  a  discreet  act  to  send  the  papers  tn ere  also.  That 
however  will  not  follow  as  an  absolute  right,  but  is  subject  to  be  controlled 
by  other  facts  appearing  in  the  case  which  may  render  it  proper  to  retain 
the  venue,  (so  to  speak)  of  the  suit  in  the  county  where  the  bill  was  filed' 
In  this  case,  however,  the  application  is  premature.  An  issue  of  law  and 
not  of  fact  has  been  joined,  which  is  yet  undisposed  of.  Upon  the  hear- 
ing of  the  demurrer,  the  bill  may  be  dismissed  ;  or  it  may  be  held,  that 
Ely  is  not  a  proper  party;  or  if  the  demurrer  should  be  overruled,  and  the 
Defendants  put  to  their  answer,  any  fact  alleged  in  the  bill  may  be  ad- 
mitted by  them ;  so  that  the  cause  may  be  ready  for  a  hearing  upon  the 
pleadings  alone.  The  Defendants,  therefore,  have  failed  of  making  a 
case,  for  the  granting  of  the  order  prayed  for  upon  any  ground  whatever, 
and  the  motion  is  for  that  reason  denied. 


JAMES  DE  WITT  ads.  HENRY  SWIFT  and  GEORGE  W.  WALDON. 

An  execution  may  be  issued  forthwith  upon  the  entry  of  judgment  in  a  suit  com- 
menced under  the  code  of  procedure. 

The  fees  and  disbursments  in  such  a  suit  paid  to  the  proper  officers  for  oaths,  to  clerks, 
sheriffs,  and  other  officers,  which  are  given  by  2  R.  S.,  634  ;  §  20,  may  be  properly 
charged  and  embraced  in  the  judgment. 

A  judgment  may  be  properly  taken  for  the  sum  specified  in  the  summons,  with  the 
interest  in  addition  thereto,  where  the  notice  has  thus  been  given. 

A  demurrer  can  only  be  adopted  in  the  particular  cases  prescribed  by  the  code  of  pro- 
cedure. However  defective  the  complaint  may  be,  or  however  far  short  it  may 
come  of  complying  with  any  or  all  of  the  general  rules  of  pleading  laid  down  in  the 
fifth  chapter  of  the  tittle  "  upon  pleadings  j"  the  defendant  cannot  demur  unless  the 
objection  falls  within  one  or  more  of  the  six  grounds  enumerated  in  the  122d  section 
of  the  act. 

Where  a  demurrer  legitimately  comes  within  this  section,  (122d)  the  plaintiff  cannot 
treat  it  as  a  nullity,  and  enter  judgment  for  want  of  an  answer  upon  the  ground  that 
the  demurrer  was  clearly  frivolous.  That  question  the  Defendant  has  a  right  to 
submit  to  the  court  for  its  judgment. 

Where  the  Defendant  interposed  a  demurrer  to  the  complaint,  and  assigned  one 
ground  of  demurrer  as  follows:  "  the  complaint  does  not  date  a  sufficient  cause  of 
action  against  the  Defendant ;"  held,  that  it  was  substantially  the  same  and  equiva- 
lent to  the  ground  stated  in  the  Gth  subdivision  of  the  122d  section,  and  was  a  legjti- 
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mate  demurrer  under  the  code.     That  the  statement  of  the  objection  in  this  genera 
form  might  be  all  that  could  be  done  in  a  large  class  of  cases. 

An  answer  must  be  verified  by  oa/A.  otherwise,  it  may  be  treated  as  a  nullity  in  anology 
to  the  case  of  pl.'as  in  abatement. 

Supreme  Court,  August  5th,  1848,  Motion  to  set  aside  a  judgment 
and  execution,  and  for  such  other  relief  as  to  the  court  may  seem  proper 

L.  FORD,  for  the  Defendant* 
C.  TRACY,/or  the  Plaintiff. 

GRIDLEY,  Justice. — This  suit  was  commenced  on  the  6th  day  of  July 
last,  by  the  service  of  a  summons,  and  copy  of  the  complaint;  and  on 
the  17th  of  the  same  month,  the  Defendant's  attorney  interposed  a  demur- 
rer, assigning  the  following  as  the  grounds  of  objection  (o  the  complaint: 

"  1st.  The  complaint  does  not  state  a  sufficient  cause  of  action  against 
the  Defendant. 

"  2d.  The  complaint  does  not  state  the  amount  for  which  the  Plaintiff 
will  take  judgment. 

"  3d.  The  complaint  and  affidavit  contain  latin  abbreviations,  which 
are  not  ordinary  language,  and  such  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended  thereby." 

The  Plaintiff's  attorney  treated  the  demurrer  as  a  nullity;  and  on  the 
29th  clay  of  July  entered  judgment  for  $150  87  damages,  and  $9  22 
costs,  and  forthwith  issued  execution  against  the  prdperty  of  the  Defen- 
dant. 

Upon  this  state  of  facts,  the  counsel  of  the  Defendant  insists : — 

Firstly.  That  the  execution  could  not  regularly  be  issued  until  the  ex- 
piration of  30  days  from  the  rendition  of  the  judgment. 

I  am  of  the  opinion,  however,  that  the  practice,  in  this  respect,  was  inten- 
tionally changed  by  the  238lh  section  of  the  code.  That  section  declares 
that,  "  the  party  in  whose  favor  judgment  is  given,  may,  at  any  time, 
within  five  years  after  the  entry  of  judgment  proceed  to  enforce  the  same 
as  prescribed  by  this  title."  This  not  only  enlarges  the  time  within  which 
an  execution  may  be  issued  without  leave  of  the  court,  from  two  to  five 
years,  but  takes  away  the  thirty  days'  suspension  of  the  right  to  issue  it, 
in  the  first  instance.  Nor  is  this  provision  repealed,  and  the  old  rule  re- 
stored by  the  246th  section.  Such  was  not  the  intention  of  its  framers. 
The  section  interprets  itself,  and  clearly  shows  what  class  of  "  existing 
provisions  of  law  relating  to  executions  and  their  incidents,"  was  meant. 
The  words  of  the  section  are  satisfied  without  involving  the  repeal  of  a 
previous  section  in  the  same  chapter. 
36 
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Secondly.  He  also  insists,  that  the  judgment  for  costs  is  too  much  by 
$2  22 ;  in  other  words,  that  the  law  does  not  warrant  the  recovery  of 
disbursements  as  a  part  of  the  costs. 

The  258th  section  abolishes  "  all  statutes  establishing  or  regulating  the 
costs  or  fees  of  attorneys  or  counsel  in  civil  actions;"  and  the  262d  section 
establishes  the  new  rates  of  compensation  under  the  code  in  which,  it  is 
true,  nothing  is  said  of  disbursements.  But  the  266th  section  provides 
that  the  clerk  shall  insert  in  the  entry  of  judgment,  &c.,  not  only  the  costs 
to  which  the  party  would  be  entitled  under  the  262d  section,  but  also,  "  the 
necessary  disbursements  allowed  by  law."  The  disbursements  here  alluded 
to  are  given  by  the  20th  section  of  the  act  "concerning  the  fees  of  certain 
officers,"  (2  R.  S.  634,)  which  I  do  not  understand  to  have  been  repealed 
by  the  25Sth  section  of  the  code  of  procedure,  as  is  the  18th  section  of 
the  same  act,  which  prescribes  the  fees  of  attorneys.  The  fees  paid  to  the 
proper  officers  for  oaths  to  clerks,  and  sheriffs,  and  other  officers,  for  their 
fees,  are  disbursements  allowed  by  law,  and  are  therefore  properly  em- 
braced in  the  judgment. 

Thirdly.  It  is  also  objected,  that  the  PlantifFs  could  not  properly  take 
judgment  for  the  sum  specified  in  the  summons,  with  the  interest  in  addi- 
tion thereto. 

The  summons  must,  by  the  108th  section  of  the  code,  contain  a  notice 
that  the  Plantiff  will  "take  judgment  for  a  mm  specifiad  therein,"  and  it 
is  said  that  a  notice  that  the  Plaintiff  will  take  judgment  for  a  given  sum, 
with  interest  thereon  from  a  given  date,  is  not  in  conformity  to  the  act. 
It  is  argued  that  such  a  construction  would  involve  in  some  cases  a  ques- 
tion of  law  as  to  the  rate  of  interest,  and  in  others,  difficult  and  compli- 
cated questions  as  to  the  principles  of  computation.  To  this  suggestion,  it 
would  seem  to  be  a  sufficient  answer,  that  while  the  legal  rate  of  interest 
is  seven  per  cent,  that  would  be  the  rate  assumed,  unless  otherwise  speci- 
fied in  the  summons;  and  that  a  notice  that  judgment  will  be  taken  for  a 
given  sum,  with  the  interest  thereon  from  a  given  day,  leaves  nothing  to 
be  done  but  the  simple  computation  of  the  legal  interest  on  the  sum  given, 
to  the  day  when  the  judgment  is  entered.  It  will  be  impossible,  in  the 
great  majority  of  instances,  to  specify  the  amount  of  the  ju.lgmcnt,  pros- 
pectively,  because  it  cannot  be  foreseen  when  the  summons  and  complaint 
will  be  served,  especially,  where  the  Defendants  are  numerous.  Jlgain, 
it  is  a  familiar  principle  that  whatever  may  be  made  certain  by  computa- 
tion, is  sufficiently  certain  to  satisfy  a  legal  averment.  Under  the  old 
practice,  the  clerk  must  have  assessed  the  damages ; — but  now  the  party 
may  compute  interest  for  himself.  If,  however,  he  makes  an  erroneous 
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computation,  and  takes  too  large  a  judgment,  the  Defendant  has  in  his 
own  hands  the  means  of  correcting  the  error. 

Fourthly.  The  next  question  is,  whether  the  Plaintiffs  were  regular  in 
treating  the  demurrer  as  a  nullity. 

By  the  118th  section  of  the  code,  all  existing  forms  of  pleading  were 
abolished,  and  henceforth  those  only  which  have  been  established  by  that 
act  are  to  be  recognized  as  pleadings  known  to  the  law.  The  demurrer 
and  the  answer  therefore  are  now  the  only  forms  of  pleading  which  a 
Defendant  can  adopt— and  the  demurrer  can  only  be  adopted  in  the  par- 
ticular cases,  prescribed  by  the  act.  Its  very  nature  and  office  have  been 
essentially  changed.  Defects,  which  under  the  old  practice  were  waived, 
unless  pleaded  in  abatement,  are  now  made  the  legitimate  grounds  of  de- 
murrer; and  a  multitude  of  other  defects  which  were  once  grave  causes 
of  demurrer,  have  lost  their  old  and  appropriate  remedy,  if  indeed  they 
are  regarded  as  imperfections  at  all.  It  follows  from  these  remarks  that 
however  defective  the  complaint  may  be,  or  however  far  short  it  may 
come  of  complying  with  any  or  all  of  the  general  rules  of  pleading  laid 
down  in  the  fifth  chapter  of  the  title  "  upon  pleadings;"  the  Defendant 
cannot  demur  unless  the  objection  falls  within  one  or  more  of  the  six 
grounds,  enumerated  in  the  122d  section  of  the  act.  There  is  no  provision 
for  a  demurrer  in  any  other  case;  and  therefore  the  demurrer  in  this  case 
cannot  be  sustained  except  for  the  cause  assigned  in  the  first  special  ground 
of  objection  mentioned  in  it.  That  is  substantially  the  same,  and  is  equi- 
valent to  the  ground  stated  in  the  6lh  sub-division  of  the  122d  section, 
and  makes  the  pleading  in  question  a  legitimate  demurrer  under  the  code. 
If  it  be  a  demurrer  within  the  provisions  of  this  section,  so  far  as  this  mo- 
tion is  concerned,  it  is  not  material,  that  it  should  have  been  well  taken 
— it  may  have  been  frivolous :  for  there  is  no  law  for  treating  even  a  frivo- 
lous demurrer  as  a  nullity.  The  party  must  put  it  on  the  calendar  and 
move  it  as  frivolous  in  order  to  get  ride  of  it.  The  Plaintiff  therefore  was 
not  justified  in  disregarding  the  demurrer  and  in  entering  judgment  for 
the  want  of  an  answer  upon  the  ground,  that  the  demurrer  was  clearly 

frivolous.  That  question  the  Defendant  had  a  right  to  submit  to  the  court 
for  its  judgment. 

But  the  123d  section  declares  that  "the  demurrer  shall  distinctly  specify 
the  grounds  of  objection  to  the  complaint :  and  that  unless  it  does  so  it 
may  be  disregarded."  One  of  the  grounds  of  objection  enumerated  in  the 
summary  of  causes  for  which  a  demurrer  will  lie,  is,  that  "the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action"  I  have  al- 
ready said  that  the  first  cause  assigned  by  the  demurrer  under  consideration, 
is  equivalent  to  a  statement  of  this  particular  objection.  It  distinctly 
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points  out  this  as  the  objection  to  the  complaint  which  the  Defendant  relies 
upon  as  contradistinguished  from  the  other  grounds  stated  in  the  l22d 
section.  It  is  argued  however  that  the  Defendant  should  have  gone 
further  and  stated,  whertin  the  complaint  was  defective :  or  in  other  words 
what  other  facts  it  should  contain  to  make  it  good.  There  are  doubtless 
cases  where  this  might  be  done — a  party  might  specify,  in  a  proper  case, 
the  omission  to  state  a  good  consideration  for  a  promise,  or  a  sufficient 
notice  to  an  endorser,  &c. — but  there  are  many  cases  where  this  could  not 
be  done.  A  complaint  may  contain  an  idle  statement  of  facts  which  dis- 
close no  cause  of  action,  and  which  would  not,  render  any  modification. 
The  statement  of  the  objection,  therefore,  in  this  general  form  may  be  all 
that  can  be  done  in  a  large  class  of  cases,  I  do  not  say  that  it  is  enough 
in  any  case  to  indicate  in  the  demurrer  which  of  the  six  grounds  of  objec- 
tion the  pleader  relies  on.  That  may  depend  on  the  nature  of  the  objec- 
tion itself.  It  may  not  be  enough  to  say  generally  that  the  complaint 
shows  that  there  is  a  defect  of  parties ;  but  I  have  no  doubt  it  would  be 
sufficient  to  say  that  the  complaint  shows  on  its  face  that  another  action 
is  pending  between  the  same  parties  for  the  same  cause.  So  I  am  inclined 
to  think  it  is  enough  to  state  that  the  complaint  shows  no  sufficient  cause 
of  action.  It  specifies  this  as  the  distinct  ground  of  objection  and  points 
the  attention  of  this  Plantiff  to  this  particular  cause  of  demurrer  and  in- 
forms him  that  no  objection  will  be  made  on  the  score  of  a  defect  of  par- 
ties or  the  union  of  incompatible  causes  of  action,  or  any  other  of  the 
grounds  enumerated  in  the  section  which  prescribes  the  grounds  of  objec- 
tion for  which  a  demurrer  will  lie. 

If  I  am  right  in  this  conclusion,  then  it  was  irregular  to  disregard  Ihe 
demurrer,  and  to  enter  a  judgment  j  and  for  that  reason  the  motion  must 
be  granted. 

THE  SAME  ads.  OLIVER  E.  HOSMER  and  others. 

GRIDLEY,  Justice :  The  only  difference  between  this  case  and  the  one 
just  considered,  is,  that  in  this,  instead  of  a  demurrer,  the  Defendant  put 
in  an  answer  not  verified  by  oath.  The  133d  section  of  the  code  requires 
the  answer  to  be  ;<  verified"  by  the  party,  his  agent,  or  attorney,  to  the 
effect  that  he  believes  it  to  be  true.  The  act  does  not  state  in  terms  that 
it  shall  be  verified  by  oath,  which  is  a  form  of  expression  usually  adopted 
when  an  oath  is  required.  The  word  "  verify"  sometimes  means,  to  con- 
firm or  substantiate  by  oath  and  sometimes  by  argument.  Webster  and 
Walker  define  it  both  ways.  When  used  in  legal  proceedings  it  is  gene- 
rally employed  in  the  former  sense.  Thus  a  plea  in  bar  which  concludes 
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with  what  is  called  a  verification,  does  so  in  these  words:  "all  which  the 
said  Defendant  is  ready  to  verify"  clearly  meaning  to  prove  to  be  true, 
or  establish  by  evidence. 

When  a  word,  used  in  a  statute,  is  susceptible  of  two  meanings  we  are 
to  inquire  which  will  best  comport  with  the  object  and  intent  of  the  act. 
Testing  the  question  by  this  rule,  all  difficulty  is  at  once  removed.  The 
legislature  could  have  had  no  object  in  requiring  any  other  verification 
than  by  oath;  a  verification  by  a  certificate  or  an  express  averment  would 
add  no  force  or  solemnity  to  the  simple  and  direct  allegations  of  the  com- 
plaint, and  a  verification  by  argument  is  wholly  inappropriate  and  can 
have  no  application  to  the  verification  of  a  complaint. 

Again,  in  the  construction  of  a  statute  all  its  parts  are  to  be  regarded 
in  the  interpretation  of  any  particular  provision  or  clause.  Now  the  next 
succeeding  sentence  in  the  section  under  consideration,  is  decisive  of  the 
meaning  of  the  word  verify.  The  whole  section  reads  thus :  "  The  an- 
wer,  &c.,  must  be  verified  by  the  party,  his  agent  or  attorney,  to  the  effect 
that  he  believes  it  to  be  true,  except  in  cases  where  the  party  would  be  pri- 
vileged from  testifying  as  a  witness  to  the  same  matter."  In  other  words, 
a  party  will  be  excused  from  swearing  to  his  answer  in  all  cases  where 
he  would  be  excused  from  swearing  to  the  same  fact  as  a  witness. 

Such  it  seems  to  me,  is  the  fair  reading  of  this  section  The  answer  in 
this  case  not  being  verified  by  oath,  in  analogy  to  the  case  of  pleas  in 
abatement,  may  be  treated  as  a  nullity.  The  motion  must  therefore  be 
denied,  but  without  costs. 


JACOB  DIEFENDORF  vs.  HENRY  ELWOOD  and  others. 

A  declaration  with  notice  to  plead,  made  out  and  delivered  to  the  sheriff  for  service, 
on  the  1st  of  June  last,  but  which  was  not  actually  served  on  the  Defendant  until  the 
15th  July  following,  held  that  no  suit  was  commenced  before  the  1st  of  July,  and 
that  after  that  time  no  suit  could  be  commenced  except  in  conformity  to  the  provi- 
sions contained  in  the  code  of  procedure — declaration,  &c.,  set  aside. 

Section  151  of  the  code  in  relation  to  disregarding  errors  and  defects  in  the  pleadings, 
or  proceedings,  which  do  not  affect  the  substantial  rights  of  the  adverse  party,  held, 
not  applicable  to  the  proceedings  in  such  a  case. 

Special  Term,  at  chambers,  city  of  Schenectady,  Aug.  22, 1848.  In  this 
suit  a  declaration  was  made  out  and  filed  on  the  29th  May,  1848,  and  copies 
of  the  same  were  handed  to  the  deputy  sheriff  of  Montgomery  county  on  the 
1st  day  of  June,  1848,  with  the  usual  notices  to  plead  endorsed,  to  be  served 
on  the  Defendants,  but  they  were  not  actually  served  until  the  15th  day  of 
July  last.  The  Defendants  now  move  to  set  aside  the  proceedings  on  the 
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ground  that  the  suit  should  have  been  commenced  by  summons  and  com- 
plaint as  required  by  the  code  of  procedure  and  not  by  declaration. 
B.  F.  POTTER,  for  Defendants. 
T.  B.  MITCHELL,  for  Plaintiff. 

PAIGE,  Justice.  The  code  of  procedure  relntes  to  civil  actions  com- 
menced after  the  act  took  effect.  Section  8.  The  act  took  effect  on  the 
1st  day  of  July,  1848,  (sec.  391,  Laws  of  1848,  p.  565.)  The  106th 
section  of  the  code  provides  that  civil  actions  in  courts  of  record  shall  be 
commenced  by  the  service  of  a  summons;  and  section  109  requires  that  a 
copy  of  the  complaint  shall  be  served  with  the  summons.  By  section  118 
all  the  forms  of  pleading  heretofore  existing  are  abolished.  Section  132 
declares  that  no  other  pleading  shall  be  allowed  than  the  complaint,  de- 
murrer, answer  and  reply  ;  and  section  133  provides  that  every  pleading 
must  be  subscribed  by  the  paity  or  his  attorney,  and  that  the  complaint, 
answer  and  reply  must  be  verified  by  the  party,  his  agent  or  attorney,  to 
the  effect  that  he  believes  it  to  be  true. 

The  question  presented  by  this  motion  is,  was  this  suit  commenced  be- 
fore the  code  took  effect  ?  If  it  was  not  commenced  before  that  time,  the 
proceedings  must  be  set  aside,  as  since  the  code  took  effect,  civil  actions 
must  be  commenced  by  the  service  of  a  summons.  The  revised  statutes 
(2d  vol.,  347,  sec.  1)  declare  that  actions  may  be  commenced  by  filing  a 
declaration,  entering  a  rule  to  plead,  and  serving  a  copy  of  the  declaration 
and  notice  of  such  rule  personally  on  the  defendant.  The  rule  to  plead 
•was  dispensed  with  by  act  of  1840.  (Stat.  1840,  p.  333,  sec.  14.)  In 
15  Wen.,  554,  in  6  Hill,  11,  and  in  2  Denio,  196,  it  was  distinctly  held 
that  no  suit  was  commenced  until  the  declaration  was  actually  served  on 
the  Defendant.  I  am  aware  that  the  filing  of  the  declaration  and  entry 
of  a  rule  to  plead,  have  been  held  so  far  a  commencement  of  a  suit,  as  to 
render  a  tender  before  the  service  of  the  declaration  void  without  the 
payment  of  the  costs  incurred,  and  as  to  deprive  the  Defendant  of  the 
right  to  give  in  evidence  in  mitigation  of  damages  a  return  of  the  property 
before  the  service  of  the  declaration.  17  Wen. ,91;  19  Wen. ,304.  But 
these  cases  were  explained  and  qualified  by  the  cases  in  6  Hill,  11,  and 
2  Denio,  196.  And  the  two  latter  cases  must  be  regarded  us  furnishing 
the  settled  rule  on  the  subject  I  must  therefore  hold  that  in  this  rase  no 
suit  was  commenced  before  the  1st  of  July,  and  the  declaration  must  con- 
sequently be  set  aside.  Section  151  of  the  code  in  relation  to  disregard- 
ing errors  and  defects  in  the  pleadings  or  proceedings,  which  do  not  affect 
the  substantial  rights  of  the  adverse  party,  is  not  in  my  judgment  applica- 
ble to  the  proceedings  in  this  case.  A  rule  must  be  entered  setting  aside 
the  declaration  and  subsequent  proceedings. 
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Low  vs.  CHENEY. 

It  teems  that  the  distinction  between  orders  and  non-enumerated  motions  is  abolished 
in  suits  commenced  under  the  code  (see  §  353).  But  it  is  otherwise  in  existing  suits 
commenced  before  the  code  became  operative. 

It  seems  also,  that  an  order  to  stay  proceedings  for  the  purpose  of  making  a  non  enu- 
merated motion  in  an  existing  suit  commenced  previous  to  the  1st  of  July,  can  be  but 
for  ten  days  without  notice,  for  those  motions  can  now  be  made  to  a  judge  out  of  court, 
on  five  days  notice.  (§§  369,  363.) 

An  order  granted  by  a  justice  of  this  court  at  chambers,  after  the  1st  of  July  last,  for 
a  bill  of  particulars,  and  also  an  order  to  extend  the  time  to  plead  more  than  ten  days 
without  notice,  in  a  suit  commenced  previous  to  the  1st  of  July;  held,  regular. 

The  35Sth  section  of  the  code  declares  "  an  application  for  an  order  is  a  motion." 
But  that  section  does  not  apply  to  existing  suits  commenced  previous  to  1st  of  July. 
Such  orders  under  the  former  practice  were  not  considered  "  motions." 

Jilbany  Special  Term,  Jlugust,  1848.  Motion  on  the  part  of  the  De- 
fendant to  set  aside  his  default  for  not  pleading,  and  all  subsequent  pro- 
ceedings.— The  declaration  was  served  on  the  6th 'day  of  June,  1848. 
Notice  of  retainer  served  by  Defendant's  attorney  on  the  21st  of  June. 
On  the  24th  day  of  June.  Mr.  Justice  Selden  made  an  order  extending 
the  time  to  plead  to  the  27th  day  of  July,  which  was  immediately  served. 
On  the  26th  day  of  July,  on  cause  shown  as  required  by  the  91st  rule, 
Mr.  Justice  Selden  made  a  further  order  again  extending  the  time  to 
plead  to  the  12th  day  of  August,  which  order  was  immediately  served  by 
mail.  On  the  27th  of  July,  the  Defendant  obtained  an  order  for  a  bill  of 
particulars  of  the  Plaintiff's  demand,  or  to  show  cause  on  the  4th  of  Au- 
gust, and  for  a  stay  of  proceedings  in  the  mean  time,  which  order  was 
made  by  the  recorder  of  the  city  of  Rochester,  and  was  also  immediately 
served  by  mail.  The  Plaintiff's  attorneys  admitted  service  of  the  orders 
of  July  26th  and  of  July  27lh,  but  added  that  they  were  void  and  would 
be  so  treated  by  them,  and  wrote  also  to  Defendant's  attorney  to  the  same 
effect,  on  the  2Sth  day  of  July,  the  day  the  same  were  received  by  them. 

On  the  1st  of  August,  the  Plaintiff's  attorneys  gave  notice  of  assessment 
of  damages  on  the  15th  of  August.  On  the  4th  day  of  August,  Defend- 
ant's attorney  offered  to  Plaintiff's  attorneys  a  plea,  and  requested  them 
to  waive  the  default  they  had  entered  for  want  of  a  plea.  They  declined 
to  receive  the  plea  or  waive  the  default,  unless  the  costs  thereof  were 
paid. 

N.  HILL,  JR.,  for  Defendant, 
H.  Z.  HAYNER,  for  Plff. 
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HAND,  Justice. — The  362  §  of  the  code  provides  that  "  no  order  to  stay 
proceedings  for  a  longer  time  than  10  days  shall  be  granted  by  a  judge 
out  of  court,  except  upon  previous  notice  to  the  adverse  party."  The 
term  "judge,"  here  no  doubt  includes  a  justice  of  the  Supreme  Court, 
although  the  expression  "judge  or  justice"  is  also  used  in  the  same 
chapter,  (§360).  "Justice"  is  the  term  used  in  the  constitution,  (art. 
6,)  but  "judge"  and  "justice"  are  used  synonymously  in  the  code.  (See 
among  others,  §§  155,  163,  198).  By  the  5th  subdivision  of  §  2,  of  an 
"  act  to  facilitate  the  determination  of  existing  suits  in  the  courts  of  this 
state,"  (passed  April  12th,  1848,)  §§  360  to  363  of  the  code,  are  applied 
so  far  as  the  same  are  applicable  to  "non-enumerated  motions"  in  this 
court  in  suits  pending  on  the  1st  day  of  July  last.  The  358  §  of  the 
code  declares,  "  an  applicafion  for  an  order  is  a  motion."  But  that 
section  does  not  apply  to  existing  suits.  An  application  to  an  officer  out 
of  court  for  time  to  plead,  or  for  an  order  for  a  bill  of  particulars,  was 
not  under  the  former  practice,  considered  a  "  motion."  A  motion  is  an 
application  for  a  rule  or  order  of  the  court.  (  Rule  49, 1  Tidd's  Pr.,  436  :  1 
Richardson's  Pr.,  621 ;  Lee's  Die.,  939;  14  Peterdf.,  354.)  These  ap- 
plications therefore  in  suits  pending  on  the  1st  of  July,  are  not  motions. 
The  358  section  does  not  apply  to  them,  nor  does  §  362,  except  as  to 
non-enumerated  motions.  The  distinction  between  orders  and  non-enu- 
merated motions,  perhaps,  is  abolished  in  suits  commenced  under  the  code, 
but  not  in  existing  suits.  Possibly  too,  an  order  to  stay  proceedings  for 
the  purpose  of  making  a  non-enumerated  motion  in  an  existing  suit, 
can  be  but  for  10  days  without  notice,  for  those  motions  can  now  be 
made  to  a  judge  out  of  court  on  five  days  notice.  (§§  360,  363.) 

But  the  powers  of  judges  to  make  other  chamber  orders  in  existing 
suits,  it  is  belived  are  not  abridged,  except  in  some  special  cases.  Pro- 
vision is  made  for  bills  of  particulars  in  suits  commenced  since  the  1st  of 
July,  without  an  order  therefor,  by  §  135.  But  this  section  does  not  affect 
existing  suits,  and  if  no  stay  of  proceedings  for  this  purpose,  longer  than 
ten  days  can  be  granted,  it  would  be  inconvenient  to  both  parties  when 
the  opposing  attorneys  reside  at  a  distance  from  each  other.  An  order 
for  further  time  to  answer,  which  in  effect  stays  the  Plaintiff's  proceed- 
ings, is  provided  for  by  §  366.  But  that  also  does  not  affect  existing  suits, 
which  is  an  additional  reason  for  the  construction  of  §  362  here  given. 

It  follows  that  the  default  of  the  Defendant  was  erroneously  entered, 
and  that  and  all  subsequent  proceedings  on  the  part  of  the  Plaintiff,  must 
be  set  aside,  and  the  Defendant  has  fifteen  days  to  plead  after  the  entry 
of  this  order.  Nrither  party  can  have  costs  on  this  motion. 
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JOHN  HARTNESS  and  others  vs.  EZRA  B.  BENNETT. 

A  Plaintiff  has  no  right  to  adjudge  an  answer  frivolous  and  treat  it  as  a  nullity,  so  long 
as  it  is  regularly  put  in  and  duly  verified. — Swifl  vs.  De  Witt,  ante  page  280. 

Where  the  answer  sets  up  new  matter  as  a  defence,  (presenting  an  issue  of  law,) 
which  is  deemed  by  the  Plaintiff  to  be  insufficient  under  §128  of  the  code  and  clearly 
frivolous,  he  should  notice  the  cause  for  trial  at  the  next  circuit;  and  may  also  notice 
the  answer  as  frivolous,  and  thus  expedite  the  decision. 

Ii  seems  also  that  the  Plaintiff  in  such  a  case  may  give  immediate  notice  of  special  mo- 
tion (five  days  notice)  to  strike  out  the  answer  (or  plea)  as  frivolous  before  a  Jus- 
tice at  Chambers  ;  who  would  have  authority  to  hear  it  by  §  360. 

Albany,  Sept.  26,  1848.  This  was  a  motion  to  set  aside  the  judgment 
and  subsequent  proceedings  in  this  cause  for  irregularity.  The  facts  ap- 
pear sufficiently  in  the  opinion  of  the  court. 

J.  NEWLAND,  for  Defendant. 
H.  HARRIS,  for  Plaintiffs. 

PARKER,  Justice. — This  action  was  commenced  by  service  of  summons 
and  copy  complaint  on  18th  August  last ;  and  was  brought  to  recover  the 
amount  due  on  a  promissory  note.  On  the  7th  Sept.  inst.  the  Defendant 
filed  his  answer,  duly  verified,  and  served  a  copy  on  Plaintiffs'  attorney. 
The  answer  alleged  "  that  the  promissory  note  mentioned  in  the  said  com- 
plaint was  payable  by  its  terms  at  the  Canal  Bank  of  Albany,  and  that 
the  said  note  was  not  presented  for  payment  at  the  said  Canal  Bank  of 
Albany,  the  place  where  the  same  was  payable,  on  the  day  that  the  same 
became  due."  The  Plaintiffs'  Attorney  treated  the  answer  as  a  nullity 
and  entered  judgment.  The  copy  answer  served  was  not  returned;  nor 
was  any  notice  given  to  the  Defendant's  attorney  that  it  would  be  disre- 
37 
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garded,  and  the  attorney  for  Defendant  did  not  learn  till  the  llth  Sept. 
inst.,  lhat  judgment  had  been  entered. 

The  counsel  for  Plaintiffs  insists  that  because  the  new  matter  set  up  in 
the  answer  did  not  "  constitute  a  defence"  according  (o  the  language  used 
in  the  second  subdivision  of  section  128  of  the  code,  he  had  a  right  to  treat 
it  as  a  nullity.  In  this  I  think  he  erred.  The  fact  alleged  in  the  answer 
not  being:  controverted  by  a  reply,  presented  an  issue  of  law  under  the 
204th  section.  The  Plaintiff  had  not  a  right  to  adjudge  the  answer  frivo- 
lous, nor  could  he  treat  it  as  a  nullity,  so  long  as  it  was  regularly  put  in 
and  duly  verified.  Swift  vs.  Dewitt,  3  Howard's  Sp.  Term  Rep.,  280. 
An  issue  of  law  being  presented,  the  Plaintiff  should  have  noticed  it  for 
trial  at  the  next  Circuit  Court,  and  if  Plaintiff  deemed  it  frivolous,  he 
might  have  noticed  it  as  such,  and  thus  have  expedited  the  decision. 

I  think  also  he  might  have  given  immediate  notice  of  a  special  motion 
to  strike  out  the  plea  as  frivolous.  Such  a  motion  could  have  been  made 
before  one  of  the  justices  of  this  court  at  chambers,  §  360,  on  five  days 
notice,  §  374.  Unless  such  a  practice  is  permitted,  there  will  be  great 
delay  and  abuse  under  the  code  of  procedure,  by  putting  in  answers, 
which  set  up  some  new  matter  having  no  connexion  whatever  with  the 
demand  on  which  the  action  is  brought.  Where  an  answer  is  clearly  fri- 
volous, it  ought  to  be  struck  out  as  such  on  motion.  By  such  a  prompt 
administration  of  justice,  the  abuse  would  be  speedily  corrected  ;  without 
it,  it  will  become  an  evil  under  the  new  system  much  greater  than  that 
which  formerly  existed  from  putting  in  frivolous  demurrers.  The  motion 
must  be  granted.  Judgment  set  aside. 


WATSON  vs.  BRIGHAM,  et.  al. 

In  a  partition  suit  commenced  by  summons  and  notice,  where  any  of  the  Defendants  do 
not  answer  within  the  time  prescribed  by  the  code,  (§107)  it  is  unnecessary  to  enter 
an  order  for  their  default  in  not  answering.  The  Plaintiff  is  entitled  to  the  relief 
asked  for  in  and  according  to  his  notice,  upon  failure  Jo  answer. 

Albany  Special  Term,  Jlvg.  1848.  Mr.  Bulkley  moved  for  an  order 
entering  the  default  of  some  of  the  Defendants  on  whom  a  summons  and 
notice  had  been  served  in  a  partition  cause.  The  proceedings  were  com- 
menced after  the  1st  day  of  July  last. 

HAND,  Justice. — The  390th  section  of  the  code  is  rather  obscure  in  some  of 
its  provisions.  But  as  the  109th  section  expressly  recognizes  proceedings  in 
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partition  under  the  code  I  think  there  can  be  no  doubt  a  summons  is  now 
the1  proper  mode  of  proceeding.  A  short  reading  of  the  390th  §,  so  far  as 
applicable  to  suits  for  partition  would  be  :  "  Until  the  legislature  shall 
otherwise  provide,  the  code  shall  not  affect  any  proceedings  provided  for 
by  title  3d  of  chap.  5,  of  part  3d  of  the  revised  statutes,  entitled  'Of  the 
partition  of  lands  owned  by  several  persons,'  '  except  that  when  in  conse- 
quence of  any  such  proceedings  a  civil  action  shall  be  brought,  such  action 
shall  be  conducted  in  conformity  to  this  act;  and  except  also  that  where 
any  particular  provision  of  the  titles  and  chapters  enumerated  in  this  section 
shall  be  plainly  inconsistent  with  this  act,  such  provisions  shall  be  deemed 
repealed."  It  is  not  clear  what  was  meant  by  bringing  an  action  "  in  con- 
sequence of  any  such  proceedings."  It  could  not  be  an  action  of  eject- 
ment, after  partition,  for  this  would  have  been  so,  as  a  matter  of  course. 
The  more  reasonable  construction,  and  which  is  rendered  more  certain  by 
the  109lh  §  is,  that  the  proceedings  are  to  be  conducted  as  suits  under  the 
code,  except  that  when  they  are  not  provided  for  in  that,  the  former 
statutes  remain  in  force. 

But,  though  the  entry  of  a  default  for  want  of  an  answer  may  be  harm- 
less, yet  it  appears  to  be  unnecessary  in  proceedings  under  the  code.  The 
summons  requires  the  Defendant  to  answer  within  twenty  days,  ( 107th  §) 
and  it  specifies  the  day  the  Plaintiff  will  apply  to  the  court  for  relief 
(unless  the  action  be  on  a  contract  for  the  recovery  of  money  only,  §  108,) 
and  that  Defendant  must  answer,  &c.,  within  20  days,  is  repeated  in  ex- 
plicit terms  in  §121;  and  if  he  fail  to  answer,  the  Plaintiff  on  the  day 
specified,  is  entitled  to  the  relief  asked  for.  (§  202.)  And  see  §114,  where 
the  summons  is  not  received  by  Defendant.  And  the  time  within  which 
the  Defendant  must  answer  can  be  enlarged  by  a  judge.  (§366.) 
Whether  the  judge  has  power  under  this  section  to  give  additional  time 
after  the  period  prescribed  has  entirely  elapsed,  it  is  not  nesessary  now  to 
inquire.  If  he  has,  it  is  very  questionable  whether  the  entry  of  a  default 
would  stand  in  the  way. 

The  time  to  answer  is  now  fixed  by  statute,  and  the  practice  in  this  re- 
spect, no  longer  has  the  flexibility  of  the  former  practice.  When  the 
statute  limits  the  time  for  doing  an  act,  that,  must  be  obeyed.  The  389th  § 
of  the  code  retains  the  present  rules  and  practice  of  the  courts  where  not 
inconsistent  therewith  subject  to  modification  by  the  courts  as  heretofore. 
But  if  the  statute  limits  the  time  to  answer,  the  claim  of  a  right  to  answer 
after  that  time  is  inconsistent  with  the  code.  The  court  has  the  power  to 
enter  this  order  if  counsel  think  it  important,  and  it  can  do  no  injustice  to 
the  Defendant ;  but  it  seems  to  me  quite  unnecessary. 
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COMMERCIAL  BANK  vs.  WHITE. 

Where  application  was  made  for  judgment  in  a  cause  where  the  relief  demanded  by 
the  Complaint  was  a  return  of  the  property,  which  was  a  packase  of  bank  bills,  or 
judgment  for  its  value,  no  answer  having  been  put  in,  held,  that  the  plaintiffs  must 
elect,  but  could  not  have  an  alternative  judgment.  In  this  class  of  cases  the  judg- 
ment must  be  final. 

Albany  Special  Term,  Aug.  1848.  In  this  case  the  relief  demanded 
by  the  complaint,  was  a  return  of  the  property,  which  was  a  package  of 
bank  bills,  or  a  judgment  for  its  value,  which  was  stated  in  the  complaint. 
No  answer  having  been  put  in  the  Plaintiffs  now  moved  for  judgment. 

HAND,  Justice,  said  the  Plaintiffs  might  elect,  but  could  not  have  an 
alternative  judgment.  In  this  class  of  cases  he  thought  the  judgment 
must  be  final  and  certain. 


RICHARD  C.  VAN  WYCK  vs.  ISAAC  ALLIGER. 

On  a  motion  for  a  rehearing  brought  before  the  1st  of  July  last  from  the  decision  of 
one  justice  to  a  general  term  held  after  that  time,  held,  that  no  costs  of  motion  could 
be  allowed  the  moving  party  under  the  270th  section  of  the  code,  however  clearly  he 
would  have  been  entitled  to  them  under  the  former  practice.  He  might,  if  successful 
in  the  final  event  of  the  suit  have  them  taxed. 

It  seems,  that  in  cases  of  special  motions  appealed  to  the  general  term,  under  the 
code,  the  moving  party  or  appellant  cannot  get  any  costs  of  the  motion  under  the 
270th  section. 

Sep'ember  General  Term,  1848,  held  at  Albany,  before  Justices  Harris 
Watson  and  Parker.  In  this  cause  a  motion  to  dissolve  the  injunction  on 
bill  and  answer  had  been  made  before  a  justice  of  the  Supreme  Court  and 
the  motion  denied  with  costs.  The  Defendant's  counsel  obtained  from  this 
court,  at  the  last  June  term  held  at  Kingston,  an  order  for  a  rehearing  of 
the  motion,  and  the  argument  of  the  motion  on  the  rehearing  took  place 
at  Albany  in  September  term,  1848. 

J.  HARDENBURGH,  for  Defendant. 
JOHN  THOMPSON,  for  Plaintiff. 

The  court  differed  in  opinion  from  the  justice  and  dissolved  the  injunc- 
tion. 

On  the  question  of  costs,  the  court  said  that  this  was  a  case  where  the 
injunction  should  have  been  dissolved  by  the  justice  without  costs,  it  not 
being  the  practice,  where  an  injunction  was  dissolved  on  bill  and  answer, 
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to  allow  costs.  That  it  would  be  equitable  to  give  the  appellant  all  the 
costs  he  had  been  subjected  to  in  consequence  of  the  erroneous  decision, 
which  would  be  the  costs  of  the  motion  to  obtain  the  order  for  rehearing 
and  of  the  rehearing  itself,  leaving  the  costs  of  the  motion  before  the  jus- 
tice to  abide  the  event  of  the  suit.  But  that  they  were  satisfied  they  had 
not  the  power  to  give  the  appellant  such  costs.  That  the  270th  section  of 
the  code  provided  that  no  costs  should  be  allowed  on  a  motion,  except 
costs  of  resisting,  in  the  discretion  of  the  court.  That  this  rehearing  was 
a  motion  within  the  meaning  and  language  of  this  section,  and  the  court 
had  not  therefore  the  power  to  award  costs.  That  the  section  referred  to 
was  applicable  to  all  motions,  as  well  on  a  rehearing  as  on  the  original 
hearing — whether  such  would  be  the  construction  if  it  had  been  on  appeal 
it  was  not  necessary  then  to  decide,  though  the  definition  of  "  motion"  as 
given  in  sections  537  and  538  would  seem  to  cover  such  a  case  also. 
That  the  order  directed  to  be  entered  would  therefore  be  silent  on  the  sub- 
ject of  costs,  leaving  the  Defendant  to  tax  the  costs  of  both  motions  in 
the  event  of  his  succeeding  in  the  suit. 


ANONYMOUS. 

The  complaint  need  not  be  published   in   an   order   of  publication  against  an  absent 
Defendant. 

Sept.  1,  1848.  F.  L.  Seely  moved  before  Mr.  Justice  Hand,  at  his 
chambers,  for  an  order  of  publication  in  case  of  an  absent  Defendant. 
The  suit  was  commenced  since  the  first  day  of  July  last  for  the  adultery 
of  the  wife.  The  draft  of  the  order  asked  for,  included  the  complaint. 

HAND,  Justice. — I  do  not  think  the  complaint  need  be  published. 
(Code,  §§  106,  107,  114,  116  and  117.)  The  114th  section  in  terms  re- 
quires the  publication  of  the  summons  only,  and  that  includes  the  notice 
mentioned  in  §108,  but  not  the  complaint.  Summons  and  complaint  are 
not  synonymous  in  the  code,  nor  does  one  include  the  other.  It  is  true 
that  some  provisions  of  that  act  may  appear  to  be  inconsistent  with  this 
view.  Thus  the  109th  section  requires  the  complaint  to  be  served  with 
the  summons  except  in  certain  cases.  Proof  of  the  service  of  the  sum- 
mons and  complaint  to  obtain  judgment  on  failure  to  answer,  is  necessary 
by  §202.  If  a  copy  of  the  complaint  be  not  published,  it  is  not  served  on 
an  absent  Defendant,  (not  appearing)  in  any  way.  And  it  is  not  clear 
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how  a  Defendant  is  to  obtain  a  copy,  if  he  appear,  in  such  cases.  But  on 
the  other  hand,  a  complaint  is  not  to  be  served  in  every  case,  (§109,  and 
see  §117,)  and  §202,  therefore,  requires  proof  of  the  service  of  the  com- 
plaint only  where  such  service  must  be  made ;  and  probably  if  an  absent 
Defendant  should  appear  and  the  Plaintiff  should  refuse  to  give  him 
a  copy  of  the  complaint  the  court  wotdd  find  some  mode  of  relief.  The 
language  of  the  114th  section  is  explicit ;  and  it  could  not  have  been  in- 
tended that  the  complaint,  which  would  sometimes,  notwithstanding  every 
effort  at  brevity,  be  very  voluminous,  should  be  published.  Besides,  in 
some  cases,  as  in  actions  for  a  divorce  for  adultery  or  impotency,  &c., 
such  publication  would  offend  public  decency,  and  might  be  grossly  un- 
just to  third  persons. 


COURT  OF  APPEALS,  SEPTEMBER  TERM,  1848. 
GILBERT  FARGO,  Appellant,  vs.  CALVIN  G.  BROWN,  Respondent. 

Where,  in  May,  1848,  the  Supreme  Court  reversed  a  judgment  of  the  Common  Pleas, 
for  error  appearing  in  the  bill  of  exceptions  conlained  in  the  record,  and  granted  a 
new  trial.  Held,  not  a  decision  made  upon  bill  of  exceptions,  within  the  meaning  of 
the  act  of  1847,  (Scss.  L.  of  1847,  p.  639,  §5,)  and  that  no  appeal -could  be  taken 
under  that  act. 

This  cause  originated  in  the  Court  of  Common  Pleas  of  Chenango 
county,  where  judgment  was  rendered  in  favor  of  Fargo.  Brown  took 
a  bill  of  exceptions  at  the  trial,  and  brought  a  writ  of  error  in  1846.  In 
May,  1848,  the  Supreme  Court  reversed  the  decision  of  the  Common 
Pleas,  for  error  appearing  in  the  bill  of  exceptions,  and  granted  a  new  trial. 
Fargo  thereupon  appealed  from  the  decision  of  the  Supreme  Court,  pur- 
suant to  the  act  of  1847.  (Laws  of  1847,  p.  639,  §5.)  And  a  motion 
was  now  made  to  dismiss  the  appeal,  on  the  ground  that  the  act  of  1847 
did  not  apply  ;  that  being  intended  to  apply  only  to  decisions  made  upon 
bill  of  exceptions  taken  at  the  circuit,  and  not  to  decisions  made  upon 
writ  of  error. 

J.  K.  PORTER,  for  the,  motion. 
N.  HILL,  Jr.  Contra. 

The  court  granted  the  motion,  and  the  appeal  was  accordingly  dis- 
missed. 
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COURT  OF  APPEALS,  SEPTEMBER  TERM,  1848. 

VANDEUHEYDEN   and    WIFE,   Appellants,    vs.  MALLARY  &   HUNTER,   Re- 
spondents.   v 

It  sejm.s,  where  a  default  is  opened  by  this  court  upon  terms,  in  addition  to  the  excuse 
shown,  the  applicant  will  be  required  to  pay  the  costs  of  the  terra  to  be  taxed  and 
of  opposing  the  motion,  with  $50  counsel  fee,  and  to  be  ready  to  argue  the  cause  the 
first  opportunity.  Where  however  it  appears  that  the  costs  of  the  term  and  $50 
counsel  fee  have  been  offered  and  refused,  previous  to  the  motion  papers  being  made 
and  served,  no  costs  of  opposing  the  motion  will  be  given. 

Court  of  Appeals,  September  Term,  1848.  This  was  a  motion  on  the 
part  of  the  appellants  to  open  a  default  taken  in  this  cause  by  the  re- 
spondents, at  the  last  June  term,  held  at  Rochester,  affirming  the  decree 
of  the  Chancellor. 

It  appeared  that  the  parties  on  both  sides  and  their  solicitors  and  coun- 
sel resided  in  the  city  of  Troy.  The  cause  was  noticed  for  June  term, 
and  put  upon  the  calendar  by  both  parties.  The  appellants'  counsel,  Mr. 
Hayner,  intended  to  argue  the  cause  when  reached,  which  stood  No.  34 
on  the  calendar,  and  agreed  with  the  respondents'  counsel,  Mr.  Buel,  to 
send  him  a  telegraphic  communication  when  the  cause  was  likely  to  be 
reached — which  was  done — stating  that  the  calendar  had  been  called 
through  and  this  cause  had  been  reserved  ;  this  was  received  by  appel- 
lants' counsel  the  evening  previous  to  the  day  of  the  final  adjournment  of 
the  court ;  and  not  in  time  to  reach  the  term  before  the  adjournment. 

The  term  of  the  court  commenced  on  the  20th  of  June  and  finally  ad- 
journed on  the  24th  of  June — being  in  session  but  five  days;  and  the  sud- 
den adjournment  was  stated  to  be  a  great  surprise  on  the  part  of  the  ap- 
pellants' counsel.  He  offered  to  pay  respondents'  counsel  his  costs  of  the 
term  and  $50  counsel  fee,  to  open  the  default  without  application  to  the 
court,  which  was  declined. 

H.  Z.  HAYNER,  Counsel  for  Appellants. 
D.  BUEL,  Jr.,  Counsel  for  Respondents. 

The  Court  set  aside  the  default  on  payment  of  the  costs  of  the  term, 
with  $50  counsel  fee,  and  on  being  ready  to  argue  the  cause  this  term,  if 
an  opportunity  should  be  presented. 

SLADE,  Appellant,  vs.  WARREN,  et.  al.,  Respondents. 

This  was  a  similar  motion  to  the  above.  A  principal  difference  in  the 
excuse  offered,  being  that  Mr.  S.  Stevens,  who  was  to  argue  the  cause  as 
counsel  for  the  appellant,  was  engaged  as  counsel  in  the  trial  of  a  cause 
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in  the  United  States  Circuit  Court  at  Canandaigua,  and  agreed  with  Mr. 
Buel,  counsel  for  respondents,  to  have  this  cause  reserved  for  him,  in  case 
it  was  reached  in  his  absence.  When  the  cause  was  called  on  the  calen- 
dar (No.  35,)  the  court  refused  to  reserve  it  when  requested  by  Mr.  Buel, 
who  stated  the  circumstances  of  Mr.  Stevens,  and  a  default  was  taken 
affirming  the  decree  of  the  Chancellor. 

P.  L.  SEYMOUR,  Counsel  for  Appellant. 
D.  BUEL,  JR.,  Counsel  for  Respondents. 

The  Court  set  aside  the  default  on  payment  of  the  costs  of  the  term, 
with  $50  counsel  fee,  and  costs  of  opposing  motion,  and  on  being  ready 
to  argue  the  cause  at  the  present  terra,  if  an  opportunity  was  presented. 


JOHN  HARE  vs.  GEORGE  W.  WHITE. 

Where  Plaintiff  makes  application  to  amend  the  summons  and  complaint  under  the  I49ih 
section  of  the  code,  after  an  answer  has  been  put  in  and  before  notice  of  trial,  he 
must  pay  the  Defendant  as  terms  of  amendment,  the  costs  allowed  by  statute,  for  his 
'•  proceedings  before  notice  of  trial,"  as  allowed  by  §262,  (being  $5,)  and  costs  of 
resisting  motion  to  amend,  ($10,)  and  such  disbursements  as  are  chargeable  by  statute 
against  the  unsuccessful  party. 

Hdd,  that  a  claim  of  $6  by  Defendant  in  such  a  case  as  expenses  of  counsel  in  attend- 
ing upon  the  taking  of  testimony  de  bene  esse  on  the  notice  of  the  Plaintiff,  before  mo- 
tion to  amend,  was  not  a  disbursement  chargeable  by  statute  against  the  unsuccessful 
party. 

Jit  Chambers,  before  Justice  Parker,  Albany,  Sept.  22,  1848.  This 
was  a  motion  on  the  part  of  the  Plaintiff  to  amend  the  summons  and  com- 
plaint in  this  cause  under  the  149th  section  of  the  code  of  procedure.  It 
appeared  by  the  affidavits  presented  on  the  hearing  of  the  motion,  that 
the  suit  was  commenced  since  the  first  day  of  July,  and  that  an  answer 
had  been  put  in  on  the  llth  August  last,  and  that  subsequently  the  testimony 
of  a  witness  had  been  taken  de  bene  esse  on  the  part  of  the  Plaintiff.  The 
Plaintiff's  attorney  showed  by  his  affidavit  that  he  had  misunderstood  the 
nature  and  full  extent  of  the  Plaintiff's  claim  when  he  drew  the  summons 
and  complaint,  which  he  now  sought  to  amend. 

The  Defendant's  counsel  objected,  that  the  amendment  proposed  would 
substantially  change  the  cause  of  action,  and  therefore  ought  not  to  be 
allowed. 


Special  Term  Reports.  297 

He  also  insisted  that  if  the  amendment  was  allowed,  the  Plaintiff  in 
addition  to  paying  the  costs  fixed  by  statute  ought  to  pay  the  actual  ex- 
penses incurred  by  counsel  while  engaged  ten  days  in  attending  the  taking 
the  testimony  de  bene  esse  on  the  part  of  the  Plaintiff. 

P.  CAGGER,  of  Counsel)  and 

J.  S.  FROST,  Attorney  for  Plaintiff. 

DEWITT  C.  BATES,  Attorney  and  of  Counsel  for  Defendant. 

PARKER,  Justice. — Decided  that  the  amendment  ought  to  be  allowed, 
and  granted  the  motion  on  the  Plaintiff's  paying  $5  to  Defendant  for  his 
"  proceedings  before  notice  of  trial,"  as  allowed  by  the  262d  section,  and 
also  $10  for  costs  of  resisting  the  motion,  as  provided  by  section  270. 
The  Defendant  to  have  leave  to  answer  to  the  complaint  as  amended. 
The  justice  decided  the  $6,  claimed  by  the  Defendant,  not  being  a  dis- 
bursement chargeable  by  statute  against  the  unsuccessful  party,  ought  not 
to  be  included  in  the  terms  imposed  on  the  Plaintiff.  That  in  cases  of 
amendment  under  the  149th  section,  the  party  asking  to  amend  ought  to 
be  required  to  make  the  opposite  party .  good,  by  paying  him  the  fees  as 
fixed  by  statute  for  the  additional  expense  which  the  amendment  would 
render  necessary. 


LYMAN  A.  SPALDING  vs.  FRANKLIN  SPALDING. 

Where  the  statement  of  facts  in  a  complaint  is  adapted  to  a  suit,  either  in  the  second  or 
sixth  class,  under  the  143d  section  of  the  code,  it  is  the  judgment  asked  for  that  de- 
termines to  whkh  it  belongs. 

Thus,  where  the  facts  set  out  in  the  complaint  constituted  a  cause  of  action,  either  in 
trespass  or  replevin,  under  the  old  practice,  and  prayed  for  damages,  and  not  for  the 
possession  or  return  of  the  property,  held,  that  the  complaint  came  under  the  second 
class ;  that  it  was  not  a  suit  to  recover  the  possession  of  personal  property,  and  the 
Plaintiff  was  not  entitled  to  institute  proceedings  under  the  182d  and  subsequent 
sections  of  the  code  to  obtain  the  delivery  of  the  property. 

Within  the  meaning  of  the  code,  claims  for  injuries  to  personal  property,  and  claims 
for  its  possession,  are  substantially  different  causes  of  action  ;  and  any  amendment 
which  shall  have  the  effect  to  transfer  the  action  from  one  of  the  classes  enumerated 
in  the  143d  section  to  another,  is  prohibited  by  the  149th  section. 

The  affidavit  of  the  Plaintiff  in  such  a  case,  claiming   that  the  property  taken,  is  ex- 
empt from  seizure  under  execution,  &c.,  must   conform  to  the  requirements  of  the 
182d  section  of  the  code,  and  "show"  "  if  the  property  has  been  seized  under  execu- 
tion" "  that  is  exempt  from  such  seizure,"  by  a  detailed  statement  of  facts. 
38 
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The  effect  of  the  code  is,  to  bring  affidavits  of  this  kind  within  the  rules,  which  pre- 
scribe the  mode  in  which  facts  must  be  stated  in  an  affidavit  of  cause  of  action, 
rather  than  those  applicable  to  affidavits  heretofore  used  in  replevin  suits. 

These  affidavits,  when  defective  in  such  statement,  or  in  a  similar  defect,  may  be 
amended  by  a  supplemental  affidavit  in  opposing  a  motion,  without  a  new  motion 
for  that  purpose.  (See  the  several  authorities  on  this  point  cited  in  the  opinion.') 

Buffalo,  Sept.  13,  1843.  SILL,  Justice. — Motion  to  set  aside  proceed- 
ings to  obtain  possession  of  personal  property  under  the  I82d  section  of 
the  code  of  procedure. 

The  facts  set  out  in  the  complaint  constitute  a  cause  of  action  either  in 
trespass  or  replevin,  under  the  old  practice,  and  prajs  for  damages,  and 
not  for  the  possession  or  return  of  the  property.  The  Plaintiff  also  made 
an  affidavit  which  he  claims  complies  with  the  182d  section  of  the  code, 
and  which  shows  among  other  things  that  the  property  in  question  was 
seized  by  the  Defendant  who  is  sheriff  of  Niagara  county,  under  an  exe- 
cution against  the  property  of  the  Plaintiff ;  a  copy  of  which  was  annexed. 
The  affidavit  states  that  the  property  (which  consists  of  a  span  of  horses, 
barouche  and  several  canal  boats  and  other  articles,)  is  exempt  from 
seizure  on  such  execution ;  but  no  facts  are  stated  bringing  it  within  any 
statutory  exemption.  A  notice  was  endorsed  on  the  affidavit,  directing  a 
coroner  of  Niagara  county  to  take  the  property,  which  was  delivered  to 
such  coroner,  and  the  property  taken  by  him  from  the  Defendant. 

The  Plaintiff  now  offers  a  further  affidavit  byway  of  amendment  to  the 
first.  From  this  supplemental  affidavit  it  appears  that  in  April,  1842, 
the  Plaintiff  made  application  to  be  declared  a  bankrupt,  and  in  Septem- 
ber, in  the  same  year,  obtained  a  discharge  as  such.  That  the  verdict  in 
the  cause  in  which  the  execution  issued,  was  recovered  prior  to  April, 
1842,  and  was  specified  as  one  of  his  debts  in  the  inventory  of  his  liabili- 
ties presented  with  his  petition  in  bankruptcy,  and  that  the  liability  upon 
which  the  recovery  was  had,  was  provable  under  the  bankrupt  act  j  and 
was  of  a  character  to  be  barred  by  his  discharge.  It  did  not  appear  when 
the  judgment  was  entered  on  the  verdict,  although  the  Defendant  insisted, 
this  might  be  inferred  from  the  direction  in  the  execution  to  levy  on  the 
real  estate  which  the  Plaintiff  in  this  suit  had  on  a  day  specified  in  Octo- 
ber, 1842. 

Bowman,  for  Defendant. — The  complaint  is  not  for  the  recovery  of 
personal  property  ;  and  this  proceeding  is  not  authorized,  unless  such  a 
suit  be  commenced. 

The  affidavit  does  not  show  that  the  property  is  exempt  from  seizure  on 
execution. 
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These  objections  cannot  be  obviated  by  amendment ;  and  if  the  Plain- 
tiff can  amend  at  all,  it  must  be  upon  a  motion  on  his  part. 

If  the  affidavit  were  amended  as  proposed,  still  it  does  not  show  the 
property  exempt. 

Williams  $f  Tillinghast,  for  Plaintiff'. — The  Plaintiff  has  a  right  to 
amend  the  complaint  so  as  to  make  it  conform  to  section  181  of  the  code. 
The  affidavit  may  also  be  amended  on  this  motion.  No  motion  on  the 
part  of  the  Plaintiff  is  necessary.  The  affidavits  are  sufficient,  and  show 
the  property  exempt.  Swearing  that  it  is  exempt  is  a  compliance  with 
the  statute  ;  and  the  supplemental  affidavit  discloses  facts,  making  it  ex- 
empt by  the  bankrupt  law,  from  seizure  under  this  execution. 

SILL,  Justice. — "  The  Plaintiff  in  any  action  to  recover  the  possession 
of  personal  property,  may  at  the  time  of  commencing  the  action,  claim 
the  immediate  delivery  of  the  property,  as  provided  in  this  chapter." 
(Code,  §  181.)  The  chapter  then  provides  a  proceeding  which  is  a  sub- 
stitute for  the  action  of  replevin — pointing  out  the  mode  of  "  claiming  an 
immediate  delivery,"  &c.  To  entitle  the  party  to  institute  it,  he  must 
commence  an  action  to  recover  the  possession  of  the  property  which  is  the 
subject  of  the  controversy. 

The  143d  section  of  the  code,  classifies  actions,  and  declares  which 
may  and  which  may  not  be  joined  in  one  suit.  Actions  for  injuries  by 
force  to  property  are  put  in  the  second  class — and  claims  to  recover  the 
possession  of  personal  property  are  put  in  the  sixth  class.  These  actions 
are  what  were  formerly  known  by  the  respective  names  of  trespass  and 
replevin  ;  and  for  want  of  any  other  brief  designation,  I  will  apply  these, 
in  the  course  of  this  examination. 

Trespass  de  bonis  asportatis,  and  replevin  under  the  present  as  well  as 
the  former  practice  are  concurrent  actions,  the  same  state  of  facts  sustain- 
ing the  action  in  either  form.  So  in  this  case,  the  statement  of  facts  in 
the  complaint  is  adapted  to  a  suit,  either  in  the  second  or  sixth  class ;  and 
it  is  the  judgment  asked  for  that  determines  to  which  it  belongs. 

Trying  this  complaint  by  this  rule,  puts  it  in  the  second  class — it  is  not 
a  suit  to  recover  possession  of  personal  property,  and  therefore  the  Plaintiff 
was  not  entitled  to  institute  proceedings  under  the  182d  and  subsequent 
sections  of  the  code  to  obtain  the  delivery  of  the  property. 

Then  can  the  complaint  be  so  amended  that  the  action  shall  be  replevin 
instead  of  trespass.  The  exercise  of  the  power  of  the  court  to  allow 
amendments  is  always  a  matter  of  discretion.  It  is  nevertheless  the  duty 
of  the  court  to  exercise  this  discretion  liberally  for  the  promotion  of  sub- 
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stantial  justice.  And  I  think  this  might  be  allowed,  if  there  is  power  in 
the  court  to  permit  it,  and  there  were  no  other  difficulties  in  the  way  of 
sustaining  the  proceeding. 

The  Revised  Statutes  provided  that  "  The  court  in  which  any  action 
shall  be  pending  shall  have  power  to  amend  any  process,  pleading  or  pro- 
ceeding in  such  action  either  in  form  or  substance  for  the  furtherance  of 
justice,  on  such  terms  as  shall  be  just."  (2  R.  S.,  424 ;  Sec.  1.) 

Under  this  statute  amendments  have  been  allowed,  changing  the  form 
of  the  action  from  covenant  to  assumpsit — changing  a  count  in  assumpsit 
to  debt,  when  there  had  been  a  misjoinder  of  counts — and  the  form  of  a 
writ  in  replevin  from  the  cepit  to  the  detinet.  Alston  vs.  The  Mutual 
Insurance  Company  of  Troy,  1  Howard's  Sp.  T.  R.,  82.  Smith  vs. 
Frizzell,  3d  id.,  148.  Garlock  vs.  Bellinger,  2d  id.,  43. 

Under  the  former  practice,  amendments  might  be  made  changing  the 
substance  of  the  action  or  defence.  Jackson  vs.  Peck,  4  Cowen,  418. 
The  code  however  has  somewhat  restricted  the  power  of  allowing  amend- 
ments. The  three  first  sections  of  the  chapter  of  the  code  relating  to  the 
subject,  145,  146  and  147,  were  designed  to  provide  for  variances  dis- 
covered at  the  trial.  (Report  of  Com'rs  of  the  Code,  158.)  The  148th 
section  allowing  amendments  of  course,  without  application  to  the  court, 
is  simply  an  enactment  of  what  has  been  a  standing  rule  of  the  Supreme 
Court,  ever  since  1796,  except  the  rules  gave  more  time  for  the  exercise 
of  this  privilege,  than  is  allowed  by  the  code;  and  it  is  hardly  necessary 
to  say  that  no  one  will  construe  this  section,  as  allowing  amendments, 
which  the  court  is  prohibited  from  allowing  upon  special  application. 

The  149th  section,  which  is  evidently  designed  to  take  the  place  of  that 
above  quoted  from  the  revised  statutes,  is  the  one  under  which  amend- 
ments are  to  be  allowed  upon  application  to  the  court  other  than  at  the 
time  of  trial ;  and  this  section  has  prohibited  an  amendment  which  shall 
change  substantially  the  cause  of  action  or  defence.  Then  will  the  pro- 
posed amendment  change  substantially  the  cause  of  action ;  literally  speak- 
ing, the  wrong  committed  which  entitles  a  plaintiff  to  redress  is  the  cause 
of  action.  But  the  term  is  not  used  in  this  sense  exclusively.  In  legal 
parlance  it  refers  also  to  the  character  of  the  action  ;  and  heretofore  tres- 
pass de  bonis  asportatis  and  replevin  have  been  treated  and  regarded  as 
different  causes  of  action,  although  the  same  state  of  facts  will  sustain 
either.  In  the  code  1  think  the  term  has  been  used  in  many  instances  in 
the  latter  sense.  Thus,  in  the  143d  section,  the  legislature  have  classified 
"  causes  of  action,"  and  put  trespass  in  one  class  and  replevin  in  another. 
It  provides  that  "  causes  of  action"  united  in  one  suit  must  all  belong  to 
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one  class.  In  enumerating  different  causes  of  action,  they  have  made 
this  distinction,  and  if  it  was  not  designed,  the  language  used,  it  must  be 
admitted,  was  most  ufortunate  and  inappropriate.  I  am  led  to  the  con- 
clusion that,  within  the  meaning  of  the  code,  claims  for  injuries  to  personal 
property,  and  claims  for  its  possession  are  substantially  different  causes  of 
action,  and  that  any  amendment  which  shall  have  the  effect  to  transfer 
the  action  from  one  of  the  classes  enumerated  in  the  143d  section  to 
another  is  prohibited  by  the  149th  section. 

The  original  affidavit  does  not  conform  to  the  requirements  of  section 
182.  Under  the  former  practice  the  Plaintiff,  or  some  one  in  his  behalf, 
was  required  to  make  an  affidavit  "  stating"  among  other  things,  that  the 
property  described  in  the  writ  had  not  been  seized  under  any  execution 
or  attachment  against  the  goods  and  chattels  of  such  Plaintiff,  liable  to 
execution,  and  this  provision  was  complied  with  by  making  the  affidavit 
in  the  language  of  the  statute.  The  code  requires  an  affidavit  "  showing" 
if  the  property  has  been  seized  under  execution  "  that  it  is  exempt  from 
such  seizure."  The  rule,  that  slight  changes  in  phraseology,  in  the  revi- 
sion of  a  statute  is  not  held  to  change  its  construction  unless  such  intent 
appears  from  the  revised  act  is  undoubtedly  sound  and  settled.  On  the 
other  hand  we  are  not  to  presume  that  the  legislature  from  mere  caprice 
or  love  of  change,  have  adopted  a  new  phraseology.  But  the  code  can 
hardly  be  called  a  revision  of  the  practice.  It  is  a  substitution  of  a  prac- 
tice entirely  new,  and  the  evidence  of  a  design  to  change  not  only  parts, 
but  the  whole  practice,  is  furnished  in  almost  every  section  of  this  new 
law.  The  words  "  state"  and  "  show"  have  a  different  legal  signification. 
Stating  a  case  to  be  within  the  purview  of  a  statute  is  simply  alleging  that 
it  is — while  showing  it  to  be  so,  consists  of  a  disclosure  of  the  facts,  which 
bring  it  within  the  statute.  On  referring  to  Webster  for  the  definitions  of 
the  word  "  show"  (although  I  confess  I  do  not  consider  lexicographers 
the  safest  authority  in  giving  construction  to  statutes)  it  will  be  found  that 
among  others,  he  gives  the  following,  "  to  prove,"  "  to  manifest,"  "  to 
prove  by  evidence."  The  effect  of  the  code  is,  to  bring  affidavits  of  this 
kind  within  the  rules,  which  prescribe  the  mode  in  which  facts  must  be 
stated  in  an  affidavit  of  cause  of  action,  rather  than  those  applicable  to 
affidavits  heretofore  used  in  replevin  suits. 

It  is  insisted  by  the  Defendant  that  this  affidavit  cannot  be  amended ; 
and  if  permitted,  it  must  be  upon  a  motion  by  Defendant  of  which  notice 
shall  be  given.  The  former  and  present  statutes,  so  far  as  they  relate  to 
this  point,  are  substantially  the  same.  2  R.  S.,  424.  Code,  sec.  149. 
The  late  Supreme  Court  held  in  Berrien  vs.  Westervelt,  12  Wend.,  194, 
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that  an  affidavit  annexed  to  a  writ  of  replevin,  could  not  be  amended. 
Later  decisions  however  hold  otherwise.  Cutler  vs.  Rathbone,  I  Hill,  204. 
Stacey  us.  Farnham,  2  Howard's  Prac.  R.,  26.  These  latter  cases  are 
explained  and  somewhat  qualified  by  Millikin  vs.  Selye,  6  Hill,  623. 
Same  case,  3  Denio,  54,  but  the  authorities  are  in  favor  of  the  power  to 
allow  the  amendment. 

It  has  also  been  the  practice  of  the  late  court  to  allow  a  party  opposing 
a  motion  to  amend  the  defects  complained  of  without  a  new  motion  on  his 
part,  when  the  amendment  proposed  is  proper  in  itself;  and  the  court  can 
see  from  its  practice  and  the  nature  of  the  case,  that  no  new  facts  can  be 
presented  that  ought  to  defeat  it.  See  cases  above  cited  and  Hawley  vs. 
Bates,  19  Wend.,  632.  Whaling  vs.  Shales,  20  Wend.,  673.  This  is 
such  a  case,  and  the  practice  is  calculated  to  save  parties  expense  and 
trouble  and  to  expedite  the  proceedings  in  a  cause. 

But  the  supplementary  affidavit  does  not  aid  the  Plaintiff.  It  does  not 
appear  when  the  judgment  upon  which  the  execution  issued  was  awarded 
or  docketed.  This  circumstance  was  mentioned  at  a  time  when  the 
Plaintiff  might  have  supplied  the  defect,  and  from  his  omission  to  do  so,  I 
assume  that  the  judgment  was  entered  after  the  discharge  in  bankruptcy 
was  obtained.  Upon  this  state  of  facts,  the  discharge  does  not  extinguish 
the  judgment  nor  invalidate  the  execution.  They  remain  in  full  force 
until  the  judgment  is  vacated  or  the  execution  set  aside.  Kellogg  vs. 
Schuyler,  2  Denio,  73.  Graham  vs.  Pierson,  6  Hill,  247.  Crouch  vs. 
Gridley,  id.,  250.  Thompson  vs.  Hewitt,  id.,  255.  Nor  do  I  mean  to  be 
understood  as  intimating  that  the  case  would  have  been  different  if  the 
judgment  had  been  docketed  prior  to  the  filing  of  the  Plaintiff's  petition 
in  bankruptcy,  upon  that  point  no  opinion  is  given. 

It  was  urge  1  on  the  argument  on  one  side  that  the  I82d  section  of  the 
code  required  the  affidavit  to  show  that  the  property  was  exempt  from 
seizure  on  any  execution.  And  on  the  other  it  was  insisted  that  it  was 
necessary  only  to  show  that  it  was  protested  against  seizure  under  the 
execution  upon  which  it  was  actually  taken.  The  disposition  made  of 
the  other  points  renders  it  unnecessary  to  decide  this  question. 

There  must  be  an  order  setting  aside  the  notice  to  the  coroner,  endorsed 
on  the  Plaintiff's  affidavit,  and  all  proceedings  under  it,  and  under  the 
affidavits ;  such  order  to  be  entered  and  the  papers  used  on  the  motion  to 
be  filed  by  the  Defendant  in  the  office  of  the  clerk  of  Niagara  county. 
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FOLLETT  vs.  WEED  &  WEED. 

An  application  upon  petition  under  the  Revised  Statutes  (2  R.  S  ,  199-200  )  for  an  or- 
der compelling  a  party  to  discover  certain  books  and  papers  in  his  possession,  &c., 
may  be  made  in  the  same  manner  as  before  the  code  took  effect. 

It  is  an  application,  where  the  former  practice  of  the  court  is  retained  by  sections  339 
and  390  of  the  code. 

Section  342  of  the  code  has  not  in  any  manner  changed  the  practice,  or  given  any  new 
additional  remedy.  It  applies  only  to  papers  not  to  books,  and  its  only  effect  is,  to 
sanction  by  legislative  enactment  a  part  of  the  29th  rule  of  the  court. 

Buffalo,  Sept.  28,  1848.  This  cause  is  at  issue,  and  an  application  is 
now  made  upon  a  petition  under  the  Revised  Statutes  (2  7?.  S.,  199-200) 
for  an  order  compelling  the  Defendants  to  discover  certain  books  and  pa- 
pers in  their  possession,  which  are  necessary  to  enable  the  Plaintiff  to 
prepare  for  trial.  It  is  conceded  that  under  the  former  practice,  enough 
is  shown  to  entitle  the  Plain! iff  to  the  order,  but  it  is  insisted  that  the 
code  of  procedure  has  substituted  a  new  remedy  for  this  proceeding,  and 
by  implication  repealed  it. 

T.  C.  WELCH,  /or  Plaintiff". 
S.  G.  HAVEN,  for  Defendants. 

SILL,  Justice. — The  question  is,  whether  the  provisions  of  the  code  are 
inconsistent  with  that  part  of  the  revised  statutes,  and  the  rules  of  the 
court  applicable  to  this  proceeding.  The  revised  statutes  authorized  the 
court  or  a  justice  thereof  to  make  an  order  to  compel  a  discovery  of  books, 
papers  and  documents,  relating  to  the  merits  of  a  pending  suit,  but  did 
not  provide  for  the  detail  of  the  practice  in  obtaining  and  enforcing  it. 
This  was  required  to  be  done  by  general  rules  of  the  court.  In  obedience 
to  the  statute  the  late  and  present  courts  prescribed  rules  regulating  this 
practice ;  and  among  other  things  provided  that  the  order  might  either 
require  a  party  to  deliver  sworn  copies  of  the  matters  to  be  discovered  or 
to  produce  and  deposit  them  for  a  specified  time  in  a  clerk's  office.  (Rule 
29.)  I  am  cited  to  sections  342  to  348  of  the  code,  which  it  is  said  have 
abrogated  the  former  practice. 

Section  342  provides  that  the  court  in  which  a  suit  is  pending  or  a 
judge  or  justice  thereof,  may  in  his  discretion  and  upon  due  notice,  order 
either  party  to  give  the  other  an  inspection  and  copy,  or  permission  to 
take  a  copy  of  a  paper  in  his  possession  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action  or  defence.  The  only  effect 
of  this  section  is,  to  sanction  by  legislative  enactment,  a  part  of  the  29th 
rule  of  the  court.  It  applies  only  to  papers,  not  to  books,  and  omits  the 
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requirement  that  the  copy  should  be  verified,  which  the  courts  deemed 
proper,  to  guard  against  imposition  and  fraud  by  serving  false  copies. 
Under  the  former  statute,  and  the  rules,  a  paper  might  be  ordered  to  be 
deposited,  thus  enabling  the  party  to  inspect  and  take  a  copy  of  it,  or  the 
court  might  order  a  sworn  copy  delivered.  The  Revised  Statutes  author- 
ized the  order,  when  the  court  or  officer  deemed  it  proper,  and  the  new 
law  refers  it  to  the  discretion  of  the  court  or  justice.  A  proper  exercise 
of  this  discretion  would  require,  undoubtedly,  the  party  applying,  to  show 
substantially,  what  is  required  by  the  28th  rule.  The  342d  section  omits 
to  direct  the  particular  manner  in  which  the  inspection  and  copy  are  to 
be  obtained,  leaving  it  to  be  prescribed  by  the  court.  And  in  my  opinion 
the  standing  rules  of  the  court  apply  to  and  regulate  alike  the  practice 
under  this  section,  and  the  statute  in  force  when  the  code  took  effect  ;  or 
in  other  words,  this  section  has  not  in  any  manner  changed  the  practice, 
or  given  any  new  additional  remedy. 

The  other  sections  cited,  all  relate  to  the  examination  of  a  party  as  a 
witness.  It  is  insisted  that  a  new  remedy  is  given  by  them,  enabling  a 
party  to  obtain  a  discovery  of  books  and  papers  by  a  subpoena  duces  tecum, 
and  by  implication  supersedes  the  statute  and  rules  under  which  the  ap- 
plication is  made. 

This  part  of  the  code  is  in  derogation  of  common  law  rights,  and  it  is 
made  a  question,  whether  upon  a  strict  construction,  it  gives  any  remedy 
other  than  an  oral  examination.  No  other  is  expressly  given  ;  but  I  do 
not  now  feel  called  upon  to  decide  this  point.  There  is  nothing  in  these 
sections,  or  the  notes  of  the  commissioners  upon  them,  indicating  any  de- 
sign that  they  should  take  the  place  of  that  part  of  the  Revised  Statutes 
cited,  but  it  does  appear  that  they  were  intended  as  a  substitute  for  a 
suit  in  equity  to  compel  a  discovery,  which  is  abolished  by  section  343. 
I  can  discover  no  reason  for  saying  that  the  two  acts  may  not  stand  to- 
gether. It  is  suggested  that  the  section  last  cited,  takes  away  the  power 
to  order  sworn  copies  of  papers  to  be  delivered,  on  the  ground  that  it  is  a 
discovery  under  oath.  That  section  abolishes  actions  to  obtain  discovery. 
This  is  not  an  action,  and  this  restriction  does  not  apply. 

If  this  were  all,  there  would  be  no  difficulty  in  saying  that  the  former 
statute  is  not  repealed,  nor  the  rules  abrogated,  as  applicable  to  the 
question.  "  The  present  rules  and  practice  of  the  courts  in  civil  actions 
inconsistent  with  this  act,  are  abrogated,  but  when  consistent  with  this 
act,  they  shall  continue  in  force,  subject  to  the  powers  over  the  same,  of 
the  respective  courts  as  they  now  exist."  (Section  389.)  "  U-ntil  the 
legislature  shall  otherwise  provide,  this  act  shall  not  affect  proceedings 
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upon  mandamus,  &c.,  &c,  nor  any  special  statutory  proceeding  relating  to 
actions  not  inconsistent  with  this  act,  and  in  substance  applicable  to  the 
actions  hereby  provided"  fyc.  (Section  390.) 

This  is  a  case  where  the   former  practice   of  the  court  is  retained  by 
these  provisions.     Order  granted. 


SAMUEL  L.  BROWN,  and  others,  vs.  OLIVER  R.  BABCOCK,  administrator,  &c., 

and  others. 

An  administrator  of  a  deceased  surety  to  a  joint  and  several  bond,  cannot  be  sued  jointly 
with  the  surviving  sureties.    1  Tidd's  Pr.,6and7.    HJohn.,18.    1  Dunlap'sPr.,  18; 
id.,  30.     1  Chilly's  PI.,  28  ;  id.,  34.  Ed.  of  1819.     Viner's  Mr.,  Letter  D.,  for  the 
reason  that  the  Plaintiff  cannot  have  the  same  judgment  against  the  administrator 
as  against  the  survivors. 
^  Where  in  such  an  action  (of  debt)  commenced  previous  to  the  1st  of  July  last,  the  ad- 
ministrator Defendant  (being  th*  only  Defendant  served)    pleaded  non  est  factum 
merely,  and  the  Plaintiffs  applied  to  the  court  to  amend,  by  striking  out  all  the  De- 
•»  X       fendanls  except  the  administrator,  held,  that  the  amendment  was  fully  authorized 
*    |        by  the  149th  section  of  the  code  of  procedure  ;  and  that  the  last  clause  of  this  sec- 
^  \fc      tion,  which  seems  to  limit  the  power  of  amendment  when  substantially  changing 
the  cause  of  action  or  defence,  is  confined  to  the  last  case  of  amendment  provided 
for  in  the  section,  to  wit,  "  or  by  conforming  the  pleading  or  proceeding  to  the  facts 
proved. ''    That  the  statute  of  amendments,  (2  R,  S.,  424,  5,  and  6,)  is  undoubtedly 
retained  by  the  code,  and  should  be  considered  in  connection  with  it. 
It  would  seem,  from  the  striking   similarity  of  the  expression  in  the  149th  section  of 
the  code,  and  the  Revised  Statutes,  2  R.  S.,  424,  §  2,  as  to  the  terms  upon  which 
amendments  should  be  allowed,  that  the  decisions  of  the  courts  under  the  Revised 
Statutes  may  be  considered  as  safe  guides,  as  to  the  terms  upon  which  similar  amend- 
ments are  to  be  allowed  by  the  courts  under  the  code.     (See  6  Hilt,  377  ;  Ante,  173.) 

Z.  T.  BENTLEY,  for  Plaintiffs. 
J.  RUGER,  for  Defendant. 

September  28th,  1848.  This  is  an  action  of  debt,  brought  upon 
a  guardian's  bond  against  the  guardian  and  his  sureties.  The  suit 
was  commenced  in  December,  1847,  and  the  bond  is  joint  and  several, 
and  one  of  the  sureties,  Dennison  Brown,  having  died,  the  Plaintiffs  bring 
a  joint  action  against  the  two  survivors  and  the  administrator  of  Dennison 
Brown,  and  the  process  is  alone  served  upon  the  Defendant  Oliver  R. 
Babcock,  the  administrator  of  Dennison  Brown,  who  alone  appears  in  the 
suit  and  pleads  simply  "non  est  factum."  The  Plaintiffs  then  notice 
the  cause  for  trial  at  the  circuit,  but  do  not  move  the  trial  thereof. 

39 
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MASON,  Justice. — The  Plaintiffs  in  this  case  have  committed  an  error  in 
sueing  the  survivors  upon  this  bond  with  the  administrator  of  the  deceased 
party;  and  if  they  had  gone  to  trial  without  amendment,  must  have  been 
nonsuited.  1  Tidd's  Pr.,  6  and  7  ;  11  John.  R.,  18 ;  1  Dunlap's  Pr.,  IS; 
id.,  30;  1  Chitty's  PL,  28;  id.,  34;  Ed.  of  1819,  Viner's  Mr.,  Letter 
D.  The  law  is  well  settled  that  the  administrator  cannot  be  joined  with 
the  survivors  in  a  suit  upon  such  a  bond,  and  the  reason  is  apparent ;  the 
Plaintiffs  cannot  have  the  same  judgment  against  the  administrator  that 
he  would  have  against  the  survivors.  It  is  true  this  being  a  joint  and 
several  bond  he  could  sue  the  administrator  separately,  and  this  is  virtually 
what  the  Plaintiffs  now  ask  to  have  done  by  this  motion  to  strike  out  the 
names  of  the  other  two  Defendants  from  the  suit.  There  can  be  no  doubt 
but  this  amendment  is  fully  authorized  by  the  149th  section  of  the. code  of 
procedure.  Laws  of  1848,  page  526.  The  counsel  for  the  Defendant 
insisted  that  upon  the  pleadings  as  they  were,  the  Defendant  who  alone 
was  served  and  had  appeared  in  the  suit  stood  Defendant,  and  denied  the 
right  of  the  court  to  allow  this  amendment — claiming  that  the  latter 
clause  of  the  149th  section  supra,  qualified  the  whole  of  this  section  of  the 
code,  and  that  the  court  had  no  power  to  allow  any  amendment  under 
this  section,  which  changed  substantially  the  cause  of  action,  or  the  de- 
fence, claiming  at  the  same  time,  that  the  amendment  changed  substan- 
tially the  Defendant's  defence.  This  I  apprehend  is  not  the  true  construc- 
tion of  this  section  of  the  code  ;  I  think  this  clause  of  the  149th  section, 
which  seems  to  limit  the  power  of  amendment,  is  confined  to  the  last  case 
of  amendment  provided  for  in  this  section,  to  wit :  the  power  of  amend- 
ment by  conforming  the  pleading  or  proceeding  to  the  facts  proved,  and 
the  statute  of  amendments  as  contained  in  the  Revised  Statutes  is  un- 
doubtedly retained  by  the  code,  and  I  do  not  see  that  there  is  any  con- 
flict between  the  two,  and  I  apprehend  the  design  of  the  code  was  to  leave 
the  statute  of  amendments  as  contained  in  part  3,  chap.  7,  Title  5.  Jlrt. 
4th  of  Revised  Statutes,  2  R.  S.,  424,  5  and  6,  untouched  ;  and  these  pro- 
visions in  relation  to  amendments  as  contained  in  the  code,  are  to  be  con- 
sidered only  in  addition  to,  and  as  a  further  power  of  amendment  con- 
ferred upon  the  courts,  and  it  seems  to  me,  we  must  consider  these  provi- 
sions of  the  Revised  Statutes  in  relation  to  amendments  in  connection 
with  the  provisions  of  the  code.  The  1st  section  of  the  statute  of  amend- 
ments as  contained  in  the  Revised  Statutes,  2  R.  S.,  424,  is  as  follows : 
"The  court  in  which  any  action  is  pending  shall  have  power  to  amend 
any  process,  pleading  or  proceeding  in  such  action  either  in  form  or  sub- 
stance, for  the  furtherance  of  justice,  on  such  terras  as  shall  be  just,  at 
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any  time  before  judgment  rendered  therein ;"  and  then  149th  section  of 
the  code  laws  of  1848,  page  526,  is  as  follows  :  "  The  court  may  at  any 
time  in  furtherance  of  justice  and  on  such  terms  as  may  be  proper,  amend 
any  pleading  or  proceeding  by  adding  or  striking  out  the  name  of  any 
party  or  a  mistake  in  any  other  respect,  or  by  inserting  other  allegations 
material  to  the  case,  or  by  conforming  the  pleading  or  proceeding  to  the 
facts  proved,  whenever  the  amendment  shall  not  change  substantially  the 
cause  of  action  or  defence"  And  the  2d  section  of  the  statute  of  amend- 
ments as  contained  in  the  Revised  Statutes,  is  as  follows :  "  If  such( 
amendment  be  made  to  any  pleading  in  matter  of  substance,  the  adverse 
party  shall  be  allowed  an  opportunity  according  to  the  course  and  prac- 
tice of  the  court  to  answer  the  pleading  so  amended."  2  jR.  S.}  424  §  2. 
Now  I  apprehend  this  section  of  the  statute  should  be  considered  as  ap- 
plying to  the  amendments  of  the  pleadings  allowed  by  this  149th  section 
of  the  code,  so  far  as  the  same  can  be  made  applicable,  and  this  section 
should  be  considered  as  limiting  and  furnishing  directions  to  the  courts 
in  relation  to  the  terms  upon  which  those  amendments  should  be  allowed. 
In  this  case  the  Defendants'  attorney  affirms  that  lie  stood  securely  upon 
the  plea  of  won  est  factum,  knowing  that  when  the  Plaintiff  had  shown 
his  case  to  the  court,  that  he  should  be  able  to  nonsuit  him  for  the  mis- 
joinder  of  parties,  and  that  therefore  he  omitted  to  plead  plene  adminis- 
travit,  and  other  good  pleas,  which  he  had  to  interpose,  and  which  he 
affirmed  the  Defendant  designs  to  interpose  in  case  this  amendment  is 
allowed,  and  which  it  will  be  necessary  for  the  Defendant  to  plead  in 
order  to  substantiate  his  defence  in  case  the  amendment  asked  for  is 
granted.  And  I  apprehend  that  it  was  to  guard  against  the  practice  of 
injustice  by  the  courts  in  allowing  amendments  in  such  cases  that  this  2d 
section  of  the  Revised  Statutes,  supra,  was  enacted  ;  and  that  it  is  a  safe 
guide  for  the  courts  in  allowing  all  the  amendments  under  the  code  to 
which  it  can  be  made  applicable,  I  apprehend  cannot  be  doubted.  The 
amendment  asked  for  in  the  present  case  must  be  allowed,  and  the  only 
question  is,  as  to  the  terms  upon  which  this  court  should  allow  such  an 
amendment  under  the  code.  The  language  of  this  149th  section  of  the 
code  as  to  the  terms  upon  which  amendments  are  to  be  allowed  are  very 
similar  to  those  contained  in  the  R.  S. ;  the  language  of  this  section  of 
the  code  is  "  in  furtherance  of  justice  and  on  such  terms  as  may  be  pro- 
per," and  the  language  as  contained  in  the  Revised  Statutes  is,  "for  the 
furtherance  of  justice  and  on  suchjerms  as  shall  be  just ;"  and  it  would 
seem,  therefore,  from  the  striking  similarity  of  the  expression  in  the  two 
statutes,  as  to  the  terms  upon  which  amendments  should  be  allowed,  that 
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the  decisions  of  the  courts  under  the  Revised  Statutes  may  be  considered 
as  safe  guides  as  to  the  terms  upon  which  similar  amendments  are  to  be 
allowed  by  the  courts  under  the  code ;  and  the  practice  is  well  settled 
in  the  former  case.  Downer  vs.  Thompson,  6  Hill's  R,,  377  ;  John  L. 
Carrier  vs.  Henry  Ji.  Dellay,  3d  vol.  Howard's  Pr.  Repts.,  173.  The 
terms  upon  which  the  amendments  were  allowed  in  the  cases  above  cited 
were  the  payment  of  all  costs  of  the  opposing  party  up  to  the  time  of 
granting  the  amendment ;  and  this  construction  of  the  code  was  sub- 
stantially adopted,  in  two  cases  to  which  I  am  referred,  by  Justice  Ed- 
monds at  the  Erie  circuit  in  July  last,  in  allowing  an  amendment  by 
striking  out  the  name  of  one  of  the  Defendants  in  a  case  of  Bentz  vs. 
Brosnon  &  Crocker ;  and  a  similar  rule  in  a  case  of  Jackson,  et.  al.  vs. 
Saunders,  et.  al.  The  amendments  in  these  cases  were  allowed  to  save 
the  Plaintiffs  from  &  nonsuit,  and  upon  the  terms  of  the  Plaintiffs'  paying 
the  costs  of  the  plea  and  of  all  subsequent  proceedings,  and  the  trials  to 
be  postponed  in  both  cases,  and  in  the  latter  case  the  Defendants  to  have 
twenty  days  to  plead  to  the  amended  declaration.  The  Defendant  who 
has  appeared  in  this  suit  had  a  right  to  insist  that  he  could  not  be  served 
jointly  with  the  survivors  upon  this  bond,  and  if  he  depended  upon  that 
ground  alone  he  was  but  asserting  his  legal  rights,  and  doing  no  more 
than  the  law  fully  sanctions,  and  if  he  depended  upon  that  ground  alone 
and  would  not  have  incurred  the  expense  of  defending  had  he  not  been 
illegally  joined  with  the  other  Defendants  in  the  suit,  then  I  apprehend  it 
is  but  just  that  the  Plaintiffs  should  pay  all  of  the  Defendant's  costs  in 
the  suit  and  the  costs  of  opposing  this  motion ;  but  if  on  the  contrary  the 
Defendant  would  have  defended  the  suit  upon  other  grounds,  then  it  seems 
to  me  that  a  different  rule  should  prevail,  and  this  amendment  should  be 
allowed  upon  other  and  different  terms,  and  this  question  is  very  easily 
solved  by  the  Defendant's  position.  Hereafter  if  he^abandons  his  de- 
fence upon  all  other  grounds  than  the  one  of  misjoindure,  and  does  not 
ask  permission  to  plead  after  the  amendments,  then  the  Plaintiffs  should 
pay  all  his  costs  and  the  costs  of  opposing  this  motion,  but  if  on  the  con- 
trary the  Defendant  comes  in  and  asks  to  plead  and  sets  up  other  de- 
fences, then  I  think  the  amendments  should  be  allowed  on  the  Plaintiffs' 
paying  the  costs  of  the  former  plea  and  ten  dollars  cost  of  opposing  this 
motion  and  upon  those  terms  the  Plaintiffs'  motion  to  strike  out  the  names 
of  the  two  Defendants  is  granted ;  and  that  there  may  be  no  misunder- 
standing between  the  attorneys  in  this  suit,  let  the  rule  be  that  the  Plain- 
tiffs' amendment  is  granted  on  payment  of  the  costs  of  the  former  plea, 
and  ten  dollars  costs  of  opposing  this  motion  unless  the  Defendant's  attor- 
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•ney  stipulates  within  ten  days  after  service  of  a  copy  of  the  rule  to  waive 
other  defences,  and  if  such  stipulation  is  given  by  Defendant's  attorney, 
then' the  amendment  is  allowed  only  on  the  payment  of  all  the  Defend- 
ant's costs  of  the  suit  and  ten  dollars  costs  of  opposing  this  motion. 


CHARLES  H.  MEKRITT  and  another  vs.  GILES  SLOCUM  and  others. 

A  County  Judge  has  no  power  under  the  code  to  hear  a  motion,  as  such,  in  an  action 
pending  in  the  Supreme  Court. 

The  36Uth  section,  which  provides  that  "  motions  may  be  made  to  a  judge  or  justice  out 
of  court"  only  applies  to  a  judge  or  justice  of  the  court  in  which  the  action  is  pending- 

Where  a  County  Judge  made  an  order  under  the  152d  section  of  the  code,  allowing 
the  Defendants  to  make  a  supplemental  answer  in  an  action  in  the  Supreme  Court, 
held  void  for  want  of  jurisdiction. 

Held,  that  the  364th  section  of  the  code  does  not  enlarge  the  powers  of  the  County 
Judge  ;  that  the  object  of  the  section  is  to  prevent  that  officer  from  being  divested 
by  implication,  of  the  power  he  had  previously  exercised.  It  merely  retains  what 
powers  the  county  judge  had  before  "  except  as  otherwise  provided"  in  the  code 
itself. 

Where  the  complaint  and  answer  forms  an  issue  of  law,  which  does  not  bring  up  the 
merits  of  the  controversy,  and  the  Plaintiff's  attorney  on  motion  alleges  that  through 
mistake  and  inadvertence,  he  omitted  to  reply  to  the  answer,  he  will  be  allowed  to' 
do  so,  (on  terms)  although  the  cause  has  been  brought  to  a  hearing  before  a  referee. 

October,  1848.  This  action  was  commenced  by  the  service  of  a  sum- 
mons and  complaint  on  the  llth  day  of  September  last.  The  cause  of 
action  stated  in  the  complaint  is  a  promissory  note  made  by  the  Defend- 
ants. On  the  29th  of  September  the  Defendants  served  an  answer,  stating 
that  they  had  delivered  to  the  Plaintiffs  to  sell  on  their  account  large 
quantities  of  cotton  cloths,  which  had  been  sold  by  the  Plaintiffs  and  not 
accounted  for,  and  claiming  to  set  off  the  amount  due  them  for  such  sales 
against  the  note  upon  which  the  action  was  brought.  Without  replying 
to  the  answer  the  Plaintiffs  on  the  7th  of  October  entered  into  a  stipulation 
with  the  Defendants  to  refer  the  case  and  the  same  was  brought  to  a 
hearing  before  the  referee  on  the  21st  of  October.  At  the  time  of  the 
hearing  before  the  referee  the  attorney  for  the  Defendants  served  on  the 
Plaintiffs'  attorney  a  supplemental  answer  and  an  order  made  by  the 
county  judge  of  Rensselaer  without  notice,  allowing  the  Defendants  to 
make  such  supplemental  answer.  The  Plaintiffs'  attorney  offered  to  re- 
ceive the  supplemental  answer  and  reply  to  the  same  forthwith,  if  the 
Defendants'  attorney  would  at  the  same  time  allow  him  to  reply  to  the 
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original  answer,  which  proposition  was  declined  by  the  Defendants'  attor- 
ney. The  Plaintiffs'  attorney  then  tendered  to  the  Defendants'  attorney 
a  reply  to  the  original  answer,  alleging  that  the  Plaintiffs  had  made  pay- 
ments and  advances  to  the  Defendants  on  account  of  the  cotton  cloths 
mentioned  in  the  answer,  to  the  full  amount  thereof,  and  at  the  same  time 
offered  to  pay  the  costs  to  which  the  Defendants  might  be  entitled  for  re- 
sisting a  motion  for  leave  to  reply.  This  proposition  was  also  declined 
by  the  Defendants'  attorney.  A  motion  is  now  made  b)  the  Plaintiffs  for 
leave  to  reply. 

A.  K.  HADLEY,  for  Plaintiffs. 
T.  C.  RIPLEY,  for  Defendants. 

HARRIS,  Justice. — The  Plaintiffs  having  omitted  to  reply  to  the  answer 
within  twenty  days,  the  action  was  at  issue  upon  the  complaint  and  an- 
swer. The  allegations  in  the  complaint  being  uncontroverted  by  the 
answer  and  the  new  matter  of  the  answer  being  uncontroverted  by  a  reply, 
an  issue  of  law  was  formed  under  the  second  subdivision  of  the  204th 
section  of  the  code.  Such  issue,  though  an  issue  of  law,  might  properly 
be  referred  under  the  225th  section.  But  it  appears  from  the  affidavit 
upon  which  this  motion  is  founded  that  the  Plaintiffs'  attorney  omitted  to 
reply  to  the  answer  "  through  mistake  and  inadvertence,"  and  he  swears 
that  the  Plaintiffs'  rights  and  interests  require  that  a  reply  should  be 
made  to  the  Defendants'  answer.  Indeed,  it  appears  from  the  proposed 
reply  itself,  which  is  annexed  to  the  papers  upon  which  the  Plaintiffs 
move  and  which  is  duly  verified,  that  such  a  reply  to  the  answer  is 
necessary  in  order  to  put  at  issue  the  real  question  between  the  parties. 
Under  these  circumstances,  the  spirit  of  the  provisions  of  the  code  in 
relation  to  pleadings  require  that  the  Plaintiffs  upon  some  terms, 
should  be  permitted  so  to  frame  the  issue  as  to  present  for  trial  the 
real  merits  of  the  controversy  between  the  parties.  If  the  Defendants' 
attorney  had  been  regular  in  his  proceedings  he  would  have  been 
entitled  to  the  costs  of  resisting  the  motion,  and  perhaps  of  attending 
before  the  referee  to  try  the  case — but  the  county  judge  had  no 
power  to  make  the  order  allowing  the  Defendants  to  make  a  supplemental 
answer.  The  364th  section  of  the  code  does  not,  as  has  been  supposed, 
enlarge  the  powers  of  the  county  judge.  The  sole  object  of  that  section 
is  to  prevent  that  officer  from  being  divested,  by  implication,  of  the  power 
he  had  previously  exercised.  It  is  therefore  provided  that,  except  where 
the  power  of  the  county  judge  to  make  orders  in  an  action  in  the  Supreme 
Court  is  taken  away  or  restricted  by  the  code,  he  shall  continue  to  exer- 
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else  the  same  powers  with  which  he  was  vested  at  the  time  the  code  was 
enacted.     The  terra  "  existing  practice"  in  the  section  referred  to,  and 
throughout  the  code  evidently  relates  to  the  former  practice  of  the  court 
as  distinguished  from  that  adopted  by  the  code.     This  section  merely  re- 
tains what   powers  the  county  judge  had  before,   "  except  as  otherwise 
provided"  in  the  code  itself.     In  other  parts  of  the  code  it  is  provided  that 
a  county  judge  may  make  an  order  for  the  arrest  of  a  Defendant — that 
he  may  make  an  order  for  an  injunction  in  certain  cases — that  after  the 
return  of  an  execution  unsatisfied  the  proceedings  authorized  by  the  code 
as  supplementary  to  the  execution  may  be  had  before  him.     He  has  also 
power  to  enlarge  the  time  within  which  any  proceeding  may  be  had  in  an 
action.     These  and  perhaps  other  similar  powers  are  expressly  conferred 
upon  the  county  judge  by  the  code.     These  are  the  powers  referred  to  in 
the  364th  section  as  "  conferred  upon  the  county  judge  by  that  act.     The 
360th  section,  which  provides  that  "  motions  may  be  made  to  a  judge  or 
justice  out  of  court"  only  applies  to  a  judge  or  justice  of  the  court  in 
which  the  action  is  pending.     That  this  is  so  is  evident  from  the  fact  that 
wherever  in  the  code,  it  is  intended  to  confer  upon  the  county  judge  any 
power  in  an  action  in  the  Supreme  Court,  such  power  is  conferred  upon 
that  officer  as  "  County  Judge"  and  not  merely   as  a  judge  or  justice. 
The  latter  terms  are  indiscriminately  applied  throughout  the  code  to  the 
justices  of  the  Supreme  Court.     My  conclusion  therefore  is,  that  a  county 
judge  has  no  power  under  the  code  to  hear  a  motion,  as  such,  in  an  action 
pending  in  the  Supreme  Court,  and  that  the  order  made  by  the  county 
judge  of  Rensselaer  under  the  152d  section  of  the  code,  allowing  the  De- 
fendants to  make  a  supplemental  answer  is  void  for  want  of  jurisdiction. 
The  proper  disposition  of  this  motion  therefore  is  to  allow  the  Plaintiffs 
to  reply  to  the  Defendants'  answer  and  to  allow  the  Defendants  the  costs 
of  resisting  the  motion  unless  they  shall  within  five  days  after  service  of  a 
copy  of  the  order   elect  to  make  a  supplemental   answer.     In  that  case 
they  are  to  be  at  liberty  to  do  so,  without  costs  to  either  party  and  the 
Plaintiffs  may  reply  to  the  original  and  supplemental  answers  together. 
The  pleadings  hereby  authorized  are  to  be  had  as  of  a  day  anterior  to  the 
order  of  reference  so  that  when  the  pleadings  are  perfected  the  trial  may 
proceed  before  the  referee. 

NOTE. — Mr.  Justice  Parker  is  understood  to  concur  in  this  opinion. 
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In  the  matter  of  PATRICK  LEONARP,  an  absconding  or  concealed  debtor. 

Where  an  issue  is  formed  between  an  attaching  creditor  and  an  individual  proceeded 
against  as  an  absconding  or  concealed  debtor,  by  allegations  of  the  debtor  in  his  pe- 
tition that  "  he  is  a  resident  of  this  state,  and  was  not  at  any  time  within  thirty  days 
before  the  issuing  of  the  warrant,  or  at  any  time  thereafter  an  absconding  or  con- 
cealed debtor  within  the  intent  of  the  statute,"  and  where  the  debtor  presents  a 
number  of  affidavits  in  support  of  such  allegations ;  it  is  a  proper  case  for  the  exer- 
cise of  the  discretionary  power  of  the  court,  to  award  a  trial  by  jury. 

Where  the  debtor  elects  to  present  this  issue  under  the  statute,  he  admits  the  regu- 
larity of  the  proceedings  of  the  attaching  creditor  and  the  requisite  demand  upon 
which  they  are  founded ;  and  the  only  question  to  be  determined  is  the  one  thus  put 
in  issue. 

On  the  llth  of  August,  1847,  upon  the  application  of  Charles  Ander- 
son, as  a  creditor  of  Patrick  Leonard,  a  warrant  was  issued  by  the  county 
judge  of  Ulster  to  the  sheriff  of  that  county  commanding  him  to  attach, 
&c.,  the  property  of  Leonard  as  an  absconding  or  concealed  debtor.  On 
the  18th  day  of  the  same  month  Leonard  presented  to  the  county  judge 
his  petition  alleging  that  he  was  a  resident  within  this  state  and  was  not, 
at  any  time  within  thirty  days  before  the  issuing  of  the  warrant,  an  ab- 
sconding or  concealed  debtor,  within  the  meaning  of  the  first  article  of 
title  first  of  the  fifth  chapter  of  the  second  part  of  the  Revised  Statutes, 
and  praying  that  his  allegations  in  that  behalf  might  be  heard  and  deter- 
mined by  the  Supreme  Court,  and  at  the  same  time  delivered  to  the  county 
judge  the  bond  required  in  such  cases.  The  county  judge  reported  his 
proceedings  with  the  affidavits  presented  to  him  upon  the  application  for  a 
warrant  to  the  Supreme  Court,  upon  which  report,  together  with  affida- 
vits, a  motion  was  made  at  the  Greene  general  term  held  in  October,  1847, 
for  an  order  discharging  the  warrant  that  had  been  issued  against  the 
property  of  Leonard. 

J.  VAN  BUREN  and  EDWARD  R.  BOYLE,  for  Motion. 
J.  C.  FORSYTH,  for  Attaching  Creditor. 

By  the  Court,  HARRIS,  Justice. — Whether  or  not  the  warrant  was  re- 
gularly issued  or  whether  the  attaching  creditor  had  at  the  time  of  making 
his  application  for  a  warrant  such  a  debt  against  Leonard  as  would  sus- 
tain his  proceedings,  it  is  not  material  now  to  inquire.  Instead  of  relying 
upon  any  irregularity  in  the  proceedings,  the  debtor  has  chosen  to  avail 
himself  of  the  opportunity  which  the  statute  allows  him  of  litigating  the 
question  whether  or  not  he  was  at  the  time  the  warrant  was  issued  an 
absconding  or  concealed  debtor,  within  the  meaning  of  the  act.  By 
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doing  so,  he  admits  the  regularity  of  the  proceedings  and  puts  his  case 
upon  the  issue  he  is  authorized  to  make  under  the  forty-third  section  of 
the  act  relating  to  absconding  or  concealed  debtors.  Upon  the  report  of 
the  officer  granting  the  warrant  being  made,  the  court  is  required  to 
"  proceed  to  hear  the  proofs  and  allegations  of  the  parties  in  a  summary 
way  and  to  determine,  not  whether  the  affidavits  upon  which  the  warrant 
was  issued  were  sufficient,  nor  whether  the  attaching  creditor  had  such  a 
demand  against  the  alleged  debtor  as  would  authorise  the  issuing  of  a 
warrant,  but  merely  whether  the  allegations  in  the  petition  of  the  debtor 
that  "  he  is  a  resident  of  this  state  and  was  not  at  any  time  within  thirty 
days  before  the  issuing  of  the  warrant,  or  at  any  time  thereafter,  an  ab- 
sconding or  concealed  debtor  within  the  intent  of  the  statute"  have  been 
satisfactorily  proved.  If  the  court  determine  that  such  allegations  have 
been  proved  it  is  to  grant  an  order  discharging  the  warrant ;  but  if  it  is 
determined  that  the  allegations  in  the  petition  are  not  proved  the  penalty 
of  the  bond  given  by  the  debtor  upon  presenting  his  petition,  may  be  re- 
covered with  costs.  Thus  it  will  be  seen  that  the  only  question  to  be 
determined  by  the  court  upon  such  hearing  is,  whether  or  not  the  debtor 
has  established  by  satisfactory  proof  the  allegations  in  his  petition,  that 
he  was  not  at  the  time  of  issuing  the  warrant  an  absconding  or  concealed 
debtor,  liable  to  be  proceeded  against  by  creditors  under  the  provisions  of 
the  statute.  If  upon  hearing  the  proofs  and  allegations  of  the  parties  the 
court  deem  it  proper,  it  is  authorized  to  direct  that  the  question  be  sub- 
mitted to  a  jury.  In  this  case  the  debtor  has  produced  a  great  number  of 
affidavits  in  support  of  the  allegations  in  his  petition.  It  seems  to  be  a 
proper  case  for  the  exercise  of  the  discretionary  power  of  the  court  to 
award  a  trial  by  jury.  A  venire  must  therefore  be  awarded  to  the  county 
of  Ulster  to  try  whether  or  not  Patrick  Leonard  was  at  any  time  within 
thirty  days  before  the  issuing  of  such  warrant  or  at  any  time  thereafter  an 
absconding  or  concealed  debtor  within  the  intent  of  the  first  article  of  the 
first  title  of  the  fifth  chapter  of  the  second  part  of  the  Revised  Statutes — 
the  affirmative  of  such  issue  to  be  held  by  the  debtor.  The  issue  to  be 
made  up  by  the  debtor  and  settled  by  the  county  judge  of  Ulster  unless 
agreed  upon  by  the  parties.  If  the  debtor  shall  not  procure  such  issue  to 
be  settled  within  sixty  days  after  notice  of  the  rule  to  be  entered  hereon, 
the  motion  to  discharge  the  warrant  is  to  be  denied,  but  without  costs. 
40 
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WILLIAM  CLAPPER  vs.  JOHN  FITZPATRICK  and  others. 

The  verification  of  a  pleading  (under  section  133  of  the  code)  may  be  properly  omitted 
when  the  court  can  see  that  the  matter  contained  in  the  pleading  is  such  as  might 
aid  in  forming  a  chain  of  testimony  to  convict  the  party  of  a  criminal  offence,  if  pro- 
perly receivable  in  evidence.  The  criterion  by  which  to  determine  whether  n  party 
may  omit  to  verify  his  pleading  is  to  inquire,  not  whether  the  pleading  may  be  used 
asainst  him  in  a  criminal  prosecution,  but  whether  if  called  as  a  witness  to  testify 
to  the  same  matter  contained  in  the  pleading,  he  would  be  excused  from  answering. 

It  is  enough  to  excuse  the  verification  if  any  of  the  parties  would  be  privileged  from  tes- 
tifying to  the  matter  of  the  pleading,  though  other  parties  might  not  be  so  privileged. 

Nor  is  it  necessary  that  all  the  statements  in  the  pleading  should  be  such  as  would 
excuse  the  party  from  testifying  as  a  witness.  If  any  part  of  the  pleading  is  of  such 
a  character,  it  need  not  be  verified. 

Motion  at  Montgomery  Special  Term,  October,  1848.  The  action 
in  this  case  was  commenced  under  the  code  by  summons  and  complaint. 
The  cause  of  action  set  forth  in  the  complaint  is  an  assault  and  battery 
committed  by  the  Defendants  upon  the  Plaintiff  while  in  the  discharge  of 
his  duty  as  a  constable.  The  Defendants  served  upon  the  Plaintiff's  attor- 
ney an  answer  but  omitted  to  verify  it.  The  Plaintiff  now  moves  for  the 
relief  demanded  in  the  complaint  and  for  an  order  that  his  damages  be 
assessed  by  a  jury.  The  motion  is  resisted  on  the  ground  that  the  De- 
fendants were  not  bound  to  verify  their  answer. 

D.  P.  COUEY,  for  Plaintiff. 
S.  SAMMONS,  for  Defendants. 

HARRIS,  Justice.— By  the  last  clause  of  the  133d  section  of  the  code  it 
is  provided  that  no  pleading,  verified  as  in  that  section  required  shall  be 
used  in  a  criminal  prosecution  against  the  party  as  proof  of  a  fact  admitted 
or  alleged  in  such  pleading.  It  is  supposed  by  the  counsel  for  the  Plain- 
tiff that  this  clause  quailifies  the  next  preceding  clause  in  the  section 
•which  provides  that  the  verification  of  a  pleading  may  be  omitted  when 
the  party  would  be  privilegeJ  from  testifying  as  a  witness  to  the  same 
matter;  and  it  is  urged  that  inasmuch  as  no  pleading  can  be  used  against 
a  party  in  a  criminal  proceeding,  no  party  should  be  allowed  to  omit  the 
usual  verification  of  his  pleading  on  the  ground  that  it  would  tend  to 
criminate  him.  The  reasoning  is  certainly  plausible,  and  I  am  by  no 
means  sure  that  such  was  not  the  intention  of  the  commissioners.  But 
will  the  language  they  have  employed  bear  such  a  construction  ?  The 
verification  may  be  omitted,  not  when  the  pleading  might  be  used  in  a 
criminal  prosecution  against  the  party  as  proof  of  a  fact  admitted  or 
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alleged  in  the  pleading,  but  when  the  party,  in  case  he  had  been  called 
on  to  testify  as  a  witness,  would  have  been  privileged  from  testifying  to 
the  matter  embraced  in  the  pleading.  The  criterion  therefore,  by  which 
to  determine  whether  a  party  may  omit  to  verify  his  pleading  is,  to  in- 
quire, not  whether  the  pleading  may  be  used  against  him  in  a  criminal 
prosecution,  but  whether  if  called  as  a  witness  to  testify  to  the  same  mat- 
ter contained  in  the  pleading  he  would  be  excused  from  answering.  I 
understand  the  rule  on  this  subject  to  be,  that  a  witness  is  privileged  from 
answering  whenever  the  court  can  see  that  his  answer  may  in  any  way 
tend  to  criminate  him.  To  determine  whether  the  verification  of  a  plead- 
ing may  properly  be  omitted,  the  material  question  is  whether  the  court 
can  see  that  the  matter  contained  in  the  pleading  is  such  as  might  aid  in 
forming  a  chain  of  testimony  to  convict  the  party  of  a  criminal  offence  if 
properly  receivable  in  evidence.  Testing  the  answer  of  the  Defendants 
by  this  rule,  was  the  verification  properly  omitted  1  The  answer  states, 
in  substance,  that  the  Defendants  do  not  know  that  the  Plaintiff  was  a 
constable  or  that  he  was  engaged  in  the  execution  of  a  warrant  for  a 
criminal  offence  against  the  Defendants  Fitzpatrick  and  Dalton.  The 
Defendants  herein,  Connelly  and  Dalton,  also  deny  any  assault  or 
unlawful  resistance  of  the  Plaintiff  in  the  discharge  of  his  duty.  The 
Defendant  Fitzpatrick  says  that  the  Plaintiff  made  an  assault  upon  him 
and  that  he  used  no  more  violence  than  was  necessary  to  defend  himself. 
The  Defendant  Fletcher  says  that  whatever  he  did  was  done  with  a  view 
solely  of  keeping  the  peace  and  preventing  the  Plaintiff  and  Fitzpatrick 
from  injuring  each  other,  and  that  he  used  no  more  force  or  violence  than 
was  necessary  to  separate  them.  Now  although,  it  may  be,  that  the 
matter  of  the  answer  would  not,  if  received  in  evidence,  tend  to  the  con- 
viction of  any  of  the  Defendants  of  an  assault  and  battery,  yet  I  cannot 
say  that  the  facts  stated  in  the  answer  are  not  such  as  that  they  might  aid 
in  convicting  some  of  the  Defendants  of  an  unlawful  resistance  of  a  pub- 
lic officer  in  the  discharge  of  his  duty.  If  so,  we  have  seen  that  the  an- 
swer need  not  be  verified.  It  is  enough  to  excuse  the  verification  if  any 
of  the  parties  would  be  privileged  from  testifying  to  the  matter  of  the 
pleading,  though  othzr  parties  might  not  be  so  privileged.  Nor  is  it  ne- 
cessary that  all  the  statements  in  the  pleading  should  be  such  as  would 
excuse  the  party  from  testifying  as  a  witness.  If  any  part  of  the  plead- 
ing is  of  such  a  character,  I  apprehend  it  need  not  be  verified.  There  is 
nothing  in  the  section  of  the  code  referred  to  which  can  be  construed  to 
require  one  defendant  to  verify  an  answer  while  another  is  excused  from 
such  verification  or  which  would  authorize  the  court  in  requiring  that  a 
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part  of  the  matters  stated  in  a  pleading  should  be  verified  while  another 
part  is  allowed  to  stand  without  verification.  It  is  enough  to  bring  a  case 
within  the  exception  provided' in  the  statute,  that  any  part  of  the  matter 
of  the  pleading  is  such  as  would  entitle  any  party  offering  such  pleading 
to  excuse  himself  from  testifying  to  such  matter  as  a  witness.  If  this 
construction  be  given  to  the  section  of  the  code  requiring  pleadings  to  be 
verified,  it  follows  that  the  Defendants  are  within  the  exception  contained 
in  that  section  and  were  not  bound  to  verify  their  answer.  The  Plaintiff's 
motion  must  therefore  be  denied,  but  he  is  at  liberty  to  reply  to  the  De- 
fendants' answer  within  twenty  days  after  the  entering  of  the  rule  upon 
this  motion. 


r\ 


WILLIAM  VANDENBURGH  agt.  THOMAS  BIGGS  and  JOSEPH  MOORE. 

A  judgment  founded  on  contract  does  not  take  the  cause  of  action  thereon  out  of  the 

^^       statute  of  limitations    (six  years)  as  against  a  defendant,    joint  debtor,    not  served 

with  process.    The  liability  of  such  Defendant  must  be  established  by  evidence  other 

r^J       than  the  recovery  of  the  judgment. 
^  i 

This  was  the  trial  of  an  issue  of  law  arisng  on  the  facts  alleged  in  the 
answer  and  not  controverted  by  the  Plaintiff,  under  the  second  subdivision 
of  §204  of  the  Code  of  Procedure.     The  cause  was    argued  before  Mr. 
1       Justice  Parker,  at  the  Ulster  circuit,  October  1848. 

The  following  are  copies  of  the  pleadings : 

[Title  of  the  Cause]  Copy  Complaint. — William  Vandenburgh,  Plaip- 
tiff,  complains  that  on  the  22d  April,  1845,  he  recovered  a  judgment  in  the 
SupremeCourt  of  Judicature  of  the  People  of  the  State  of  New  York,  against 
Thomas  Biggs  and  Joseph  Moore,  Defendants  in  an  action  on  contract 
for  damages  and  costs,  two  hundred  and  sixty-six  dollars  and  forty-two 
cents;  that  the  action  in  which  such  judgment  was  recovered  was  pro- 
secuted against  the  said  Defendants  as  joint  debtors;  that  said  action  was 
commenced  by  declaration,  which  was  served  on  the  Defendant,  Thomas 
Biggs,  but  was  not  served  on  the  Defendant,  Joseph  Moore.  That  the 
Plaintiff  has  not  had  execution  of  said  judgment,  or  any  part  thereof,  but 
that  the  whole  amount  thereof  with  interest  is  now  due  to  the  Plaintiff. 

Whereupon  the  Plaintiff  demands  a  judgment  against  the  Defendants 
for  two  hundred  and  sixty- six  dollars  and  forty-two  cents  \vith  interest 
from  the  22d  day  of  April,  1845. 

COOKE  &  BUUYN,  Pl/s.  Jltfys. 
(Verified.) 
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[Title  of  the  Cause.]  Copy  Answer. — Joseph  Moore,  one  of  the  Defend- 
ants, answers  to  the  complaint  in  this  action  that  the  judgment  referred  to 
in  the  complaint,  was  recovered  on  a  check  drawn  by  the  Defendants, 
dated  New  York,  Oct.  6th,  1841,  on  the  Mechanics'  Banking  Association 
for  two  hundred  dollars,  in  favor  of  the  Plaintiff  or  order,  and  that  the 
Plaintiff's  cause  of  action  on  said  check  against  this  Defendant  did  not 
accrue  at  any  timewithin  six  years  next  before  the  commencement  of  this 
suit.  A.  McADAM,  JiWyfor  Deft  Joseph  Moore. 

E.  COOKE,  for  Plaintiff. 

M.  SCHOONMAKER,  for  Defendants. 

PARKER,  Justice. — In  this  case,  the  suit  in  which  the  judgment  was  re- 
covered, had  been  commenced  by  declaration,  served  on  Defendant  Biggs 
alone.  By  Session  Laws  of  1833,  chap.  271,  §  3,  it  is  provided  that  such 
judgment  shall  have  the  like  effect,  and  execution  thereon  shall  be  issued, 
as  if  process  -against  the  Defendants  had  been  served  on  one  of  them. 
That  effect  is  declared  by  §  2,  art.  first,  title  6,  chap.  6,  of  the  third  part 
of  the  Revised  Statutes,  which  enacts  that  such  judgment  shall  be  con- 
clusive evidence  of  the  liability  of  the  Defendant,  who  was  personally 
served  with  process  in  the  suit,  or  who  appeared  therein ;  but  against 
every  other  Defendant,  it  shall  be  evidence  only  of  the  extent  of  the 
Plaintiff's  demand,  after  the  liability  of  such  Defendant  shall  have  been 
established  by  other  evidence. 

The  liability  of  Moore  must  then  be  established  by  evidence  other  than 
the  recovery  of  the  judgment.  On  that  judgment,  the  Plaintiff  might 
collect  by  execution  from  the  property  owned  jointly  by  both  Defendants. 
2  R.  S.,  3d  ed.,  475.  Beyond  that,  there  was  no  right  to  levy  of  the 
property  of  Moore.  The  only  advantage  gained  by  the  Plaintiff  in  the 
recovery  of  his  judgment  was  the  right  to  collect  from  the  joint  property 
of  both  Defendants,  and  in  a  suit  on  the  judgment,  to  make  it  evidence  of 
the  extent  of  his  demand,  after  the  liability  of  Moore  had  been  established 
by  other  evidence.  Carman  vs.  Townsend,  6  Wendell,  206  ;  Mervin  vs. 
Kimbal,  23  Wend.,  293. 

The  Defendant  Moore  now  denies  his  liability  by  alleging  that  the 
Plaintiff's  cause  of  action  did  not  accrue  at  any  time  within  six  years 
next  before  the  commencement  of  this  suit ;  and  it  seems  to  me  that  this 
allegation,  admitted  by  the  Plaintiff  in  not  replying,  forms  an  entire  de- 
fence. It  cannot  be,  that  the  recovery  of  the  judgment,  formed  any  bar 
to  the  running  of  the  statute  of  limitations.  To  give  it  such  an  effect, 
would  be  to  go  far  beyond  that  prescribed  by  the  statute,  and  would  be  a 
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dangerous  infringement  upon  the  rights  of  a  Defendant  not  served  with 
process,  and  utterly  ignorant  of  the  service  of  process  on  his  co-debtor. 

There  is  no  reported  case  in  which  this  question  has  been  decided,  but 
the  law  was  so  held  by  the  late  Supreme  Court  in  Brown  vs.  Bokee,  de- 
cided in  1846. 

There  must  be  judgment  for  the  Defendant ;  but  as  the  Plaintiff  may 
be  able  to  show  some  new  fact,  sufficient  to  take  the  case  out  of  the 
statute,  he  must  have  leave  to  reply  on  payment  of  costs. 


WILLIAM  H.  BACKUS  and  ANN,  his  wife,  agt.  THOMAS  B.  STILWELL  and  others. 

A  proceeding  for  the  partition  of  lands,  is  clearly  an  action  within  the  definition  con- 
tained in  the  2d  section  of  the  code.  Section  103,  declares  the  action  to  be  local. 
It  seems  that  the  only  proper  manner  of  bringing  the  action  now  is,  by  summons  and 
complaint. 

Motion  at  Chambers,  Oct.  30,  1848.  This  action  was  commenced  on 
the  29th  of  August  last  by  the  service  of  a  summons  and  complaint  pur- 
suant to  the  code.  The  object  of  the  proceedings  is  a  partition  of  lands. 
A  motion  is  made  by  the  Defendant  Thomas  B.  Stilwell,  to  set  aside  the 
Plaintiffs'  proceedings  for  irregularity,  and  the  ground  upon  which  the 
Defendant  relies  is,  that  the  proceedings  should  have  been  instituted  in  the 
manner  prescribed  by  the  Revised  Statutes,  and  not  by  summons  and  com- 
plaint. 

OTIS  ALLEN,  for  Deft.  Thomas  B.  Stilwell. 
A.  D.  ROBINSON,  for  Plffs. 

HARRIS,  Justice. — A  proceeding  for  the  partition  of  lands  is  clearly  an 
action,  within  the  definition  contained  in  the  second  section  of  the  code. 
It  is  insisted  by  the  counsel  for  the  Defendant  that  the  proceedings  for 
partition  being  "  provided  for  by  the  third  title  of  chapter  five  of  the  third 
part  of  the  Revised  Statutes"  are  by  the  390th  section  of  the  code  except- 
ed  from  its  operation,  and  that  therefore,  such  proceedings  can  only  be 
instituted  by  petition  as  prescribed  in  the  title  of  the  Revised  Statutes  re- 
ferred to.  But  I  think  the  section  of  the  code  upon  which  the  Defendant 
relies  to  sustain  his  position,  cannot  be  so  construed ;  for  after  excepting 
from  the  operation  of  the  code  certain  proceedings  authorized  by  the  Re- 
vised Statutes,  including  partition,  the  same  section  proceeds  to  say  "  that 
when  in  the  course  of  any  such  proceedings,  or  in  consequence  thereof, 
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a  civil  action  shall  be  brought,  such  action  shall  be  conducted  in  con- 
formity to  this  act."  If  therefore  proceedings  for  partition  are  within  the 
definition  of  an  action,  it  follows  that  such  action  must  be  instituted  in  the 
manner  prescribed  by  the  code.  That  such  was  the  intention  of  the  com- 
missioners who  framed  the  code  appears  from  the  103d  section,  which 
declares  the  action  for  the  partition  of  real  property  to  be  a  local  action, 
and  the  109th  section  also  provides  that  in  "  an  action  for  the  partition  of 
real  property"  the  service  of  a  copy  of  the  complaint  may  in  certain  cases 
be  dispensed  with.  I  cannot  doubt  that  this  action  is  well  brought.  In- 
deed I  think  it  could  only  be  brought  in  this  manner.  The  motion  must 
therefore  be  denied. 


HARRIS  WILSON  vs.  HORATIO  G.  ONDERDONK  and  others. 

An  appeal  cannot  be  converted  into  a  notice  of  rehearing  on  a  motion  to  amend  ; 
they  are  different  proceedings.  One  cannot  be  allowed  to  be  substituted  for  the 
other. 

It  seems,  that  a  justice  holding  special  term  in  a  district  where  the  general  terms  have 
decided  and  given  an  opinion  upon  a  matter  of  practice,  in  which  such  justice  does 
not  concur,  and  who  has  given  a  contrary  opinion  at  a  general  term  in  another  dis- 
trict, is  nevertheless  bound  to  submit  to  the  opinion  delivered  at  the  general  term  in 
the  district  where  he  is  presiding. 

New  York  Special  Term,  October,  1848,  before  Justice  Barculo. 
BARCULO,  Justice. — The  Defendant  Onderdonk,  who  served  a  notice  of 
appeal  from  the  decision  of  justice  Edwards  within  ten  days,  now  applies 
for  leave  to  amend  that  notice,  by  converting  it  into  a  notice  of  an  appli- 
cation for  a  rehearing,  upon  the  ground  that  his  counsel  was  mistaken 
in  supposing  that  the  new  code  of  procedure  applied  to  pending  suits,  and 
abolished  rehearings. 

If  the  decision  made  at  the  general  term  in  New  York,  in  the  case  of 
Schermerhorn  vs.  The  Mayor,  fyc.,  3  Howard's  Pr.  Rep.,  254,  contains  a 
correct  exposition  of  the  statute  regulating  rehearing,  then  this  application 
cannot  be  granted.  For  according  to  the  opinion  of  the  court  in  that 
case,  notice  of  rehearing  must  be  given  within  ten  days  after  notice  of  the 
original  decree ;  and  as  this  is  a  statutory  limitation  the  court  cannot  ex- 
tend the  time. 

I  have  not,  however,  concurred  in  that  view  of  the  statute,  as  will  be 
seen  by  reference  to  a  contrary  decision,  made  in  June  last,  at  the  Dutchess 
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general  term,  and  the  opinion  then  delivered.  I  suppose  that  the  seventh 
section  of  the  supplement  to  the  code  was  designed  to  interfere  with  the 
existing  practice  on  the  subject  of  rehearings  only  so  far  as  related, 

1st.  To  restricting  the  right  to  be  reheard  at  a  general  term,  to  cases 
involving  the  merits. 

2d.  To  requiring  security  in  all  such  cases. 

I  consider  the  latter  clause  of  that  section  as  referring  to  the  rehearing 
of  the  cause  itself,  and  not  to  the  application  for  a  rehearing :  and  that 
the  security  spoken  of  is  to  be  given  within  ten  days  after  the  order  grant- 
ing a  rehearing,  in  substantial  conformity  to  the  80th  rule  which  required 
a  deposit  within  ten  days  thereafter  by  the  party  obtaining  a  rehearing  : 
the  difference  being  that  the  statute  has  substituted  security  instead  of  a 
deposit. 

With  this  view  of  the  law,  the  Defendant  could  be  permitted  to  apply 
for  a  rehearing  within  thirty  days  after  service  of  the  decree ;  and  might 
therefore  perhaps  be  permitted  to  serve  notice  of  an  application  for  a  re- 
hearing, as  of  the  day  when  notice  of  this  application  was  served — which 
was  within  the  thirty  days. 

But  sitting  here,  I  must  bow  to  the  decision  of  the  general  term  in  this 
district.  Nor  can  the  Defendant  be  relieved  under  the  pretence  of  amend- 
ing. The  appeal,  and  a  notice  of  rehearing,  are  different  proceedings. 
To  allow  one  to  be  substituted  for  the  other  would  be  an  evasion  of  the 
statute. 

The  motion  must  be  denied. 
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JULIUS  H.  ROBERTS  vs.  AMOS  R.  THOMPSON  and  others. 

On  an  application  by  Defendants  for  leave  to  examine  a  codefendant,  (on  a  reference 
to  hear  and  determine)  the  usual  order  for  such  examination  (rule  63)  must  be  ob- 
tained. The  code  of  procedure  does  not  effect  this  question.  The  sections  344,  Sec., 
refer  only  to  an  examination  of  a  party  by  an  adverse,  party,  and  are  not  applicable 
to  the  examination  of  a  Defendant  by  his  codefendant. 

JVe«>  York  Special  Term,  Oct.  21st,  1848,  before  Justice  Barculo. 
T.  SEDGWicK,yb7*  Plaintiff. 
MR.  PORTER,  for  Defendants. 

BARCULO,  Justice.—Three  of  the  Defendants  apply  for  leave  to  examine 
Charles  Hoyt,  a  codefendant.  It  appears  that  on  the  17th  May,  1848, 
the  cause  was  referred  to  a  referee  to  hear  and  determine ;  that  proofs 
have  been  taken  from  time  to  time  before  the  referee,  until  the  20th  Sept. 
last,  when  the  Plaintiff  rested,  and  the  Defendants  were  called  upon  for 
their  defence.  The  counsel  on  behalf  of  the  Defendants  Thompson,  Sears, 
and  Osborn,  then  offered  said  Charles  Hoyt  as  a  witness,  whose  testimony 
the  referee  declined  to  receive,  unless  an  order  was  obtained  from  this 
court. 

I  am  not  aware  of  any  principle  upon  which  this  application  can  be 
granted.  The  Defendants  have  been  guilty  of  gross  laches  in  not  enter- 
ing the  usual  order  for  the  examination  of  a  codefendant — Ride  63. 
But  even  if  the  rnle  had  been  complied  with,  I  cannot  see  how  the  other 
objections  could  be  obviated — Charles  Hoyt  has  put  in  an  answer.  He 
is  charged  with  a  fraudulent  combination  with  the  other  Defendants  in 
matters  where  he  appears  to  be  interested,  and  may  be  charged  with 
41 
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costs.     The  affidavit  does  not  even  deny  his  interest,  although  that  was 
always  necessary  under  the  rule  of  the  late  Court  of  Chancery. 

The  code  of  procedure  does  not  affect  this  question.  The  sections  344 
&c.,  refer  only  to  an  examination  of  a  party  by  an  adverse  party,  and  are 
not  applicable  to  the  examination  of  a  Defendant  by  his  codefendant. 
Motion  denied  with  $  10  costs. 


PHILIP  DUTCHER  vs.  GRANVILLE  SLACK. 

An  amendment,  by  adding  a  party  to  a  pleading  may  be  made  under  the  149th  section 
of  the  code,  if  it  does  not  change  substantially  the  cause  of  action  or  defence,  and  it 
appears  that  it  will  be  "  in  furtherance  of  justice." 

Where  in  an  action  to  recover  for  the  transportation  of  a  quantity  of  corn  from  Os- 
wego  to  Albany,  it  appeared  at  the  hearing,  (the  cause  having  been  brought  to  a 
hearing  before  a  referee  in  Aug.  last,)  that  another  person  was  jointly  interested 
•with  the  Plaintiff  in  the  profits  of  the  transportation  for  that  trip,  held,  that  the 
Plaintiff  might  amend  his  declaration,  by  adding  the  name  of  the  person  thus  in- 
terested, as  Plaintiff,  (on  terms — the  plea  being  the  general  issue.) 

M  Chambers,  JVbv.  3,  1848.  Before  Harris,  Justice.  The  Plaintiff 
brought  his  action  to  recover  for  the  transportation  of  a  quanti'y  of  corn 
from  Oswego  to  Albany.  The  suit  was  commenced  in  April,  1848.  The 
Defendant  pleaded  the  general  issue,  and  the  cause  was  referred  and 
brought  to  a  hearing  before  the  referee  on  the  4th  of  August.  Upon  the 
hearing  it  appeared  that  one  William  Benedict  was  jointly  interested  with 
the  Plaintiff  in  the  profits  of  the  trip  when  the  corn  in  question  was  trans- 
ported. When  this  fact  was  disclosed,  the  Plaintiff's  counsel  proposed 
to  amend  his  declaration  by  adding  the  name  of  Benedict  as  a  Plaintiff. 
This  proposition  was  declined,  but  the  Defendant's  counsel  proposed  that 
the  trial  should  proceed,  with  liberty  to  the  Plaintiff  to  make  his  applica- 
tion for  an  amendment  after  the  trial  should  be  concluded.  The  Plaintiff's 
counsel  declined  proceeding  with  the  trial,  and  moved  for  an  adjournment 
to  enable  him  to  make  his  motion  to  amend,  which  was  granted.  He 
now  moves  for  leave  to  amend  his  declaration  by  adding  the  name  of 
Benedict  as  a  co-plaintiff  therein. 

J.  K.  PORTER,  for  Plaintiff. 
II.  G.  WHEATON,/or  Defendant. 

HABKIS,  Justice. — The  149th  section  of  the  code  authorizes  the  court, 
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at  any  stage  in  the  progress  of  an  action,  to  amend  any  pleading  or  pro- 
ceeding by  adding  or  striking  out  the  name  of  any  party,  or  by  correcting 
a  mistake  in  the  name  of  any  party,  or  mistake  in  any  other  respect,  or 
by  inserting  other  allegations  material  to  the  case,  or  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved  \vhenever  such  amendment 
shall  not  change  substantially  the  cause  of  action  or  defence.  The  very 
terms  of  the  section  are  sufficient  to  show  that  it  was  the  intention  of  the 
framers  of  the  code  to  endow  the  court  with  the  most  enlarged  descretion- 
ary  power  in  granting  amendments.  The  only  proper  inquiry  for  the 
court  is  whether  the  amendment  proposed  will  change  substantially  the 
cause  of  action  or  defence,  or  if  not,  whether  it  will  be  "  in  furtherance 
of  justice"  to  allow  it.  In  this  case  it  cannot  be  pretended  that  by  adding 
the  name  of  Benedict  as  a  Plaintiff,  the  cause  of  action  will  be  sub- 
stantially changed.  The  object  of  the  suit  will  remain  what  it  was  be- 
fore— the  recovery  of  any  sum  due  from  the  Defendant  for  the  transpor- 
tation of  a  certain  quantity  of  corn — nor  will  it  substantially  change  the 
defence.  To  say  that  it  deprives  the  Defendant  of  that  branch  of  his 
defence  which  rests  upon  the  non-joinder  of  Benedict  as  a  party,  and  that 
therefore  the  amendment  would  materially  change  the  defence,  would  be 
in  effect  to  declare  that  no  amendment  could  be  made  by  adding  the  name 
of  a  Plaintiff.  In  this  case  I  think,  too,  it  will  be  in  furtherance  of  justice 
to  allow  the  amendment.  The  motion  is  therefore  granted  upon  payment 
of  the  costs  of  hearing  before  the  referee  to  be  taxed.  The  plaintiff 
having  offered  to  pay  those  costs,  if  the  Defendant  would  consent  to  the 
amendment,  should  not  I  think  have  costs  for  resisting  this  motion.  The 
amendment  to  be  made  without  prejudice  to  the  proceedings  before  the 
referee. 


JOSIAH  WARNER  vs.  MICHAEL  KENNY. 

The  notice  in  a  summons  for  the  relief  demanded  in  the  complaint,  should  slate  that 
the  application  for  such  relief  will  be  made  to  the  circuit,  in  the  county  where  the 
venue  is  laid,  or  place  of  trial  is  designated.  Whether  there  be  an  issue  joined,  or 
judgment  be  taken  on  failure  to  answer,  the  application  should  likewise  be  made  in 
such  county. 

Albany  Circuit,  Dec.  1848.  Before  Parker,  Justice.  The  complaint 
was  for  slander,  and  the  venue  laid  in  Ulster.  The  summons  contained  a 
notice  to  the  Defendant,  that  the  Plaintiff  would  apply  at  the  next  Albany 
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Circuit,  to  be  held  on  the  first  Monday  of  December,  for  the  relief  de- 
manded in  the  complaint.  Twenty  days  having  elapsed  after  service  and 
no  answer  having  been  served,  Plaintiff  applied  at  the  Albany  circuit  for 
judgment. 

J.  B.  STEELE,/or  Plaintiff, 

PARKER, Justice. — I  think  the  proceedings  are  irregular.  The  Plaintiff 
having  designated  in  his  complaint  the  county  of  Ulster,  as  the  place  for 
trial,  ought  to  have  given  notice  in  his  summons  that  he  would  apply  at 
the  next  Ulster  circuit  for  the  relief  demanded  in  his  complaint.  Ulster 
is  the  county  for  trial,  whether  there  be  an  issue  joined  or  judgment  be 
taken  on  failure  to  answer.  In  the  latter  case,  it  may  be  necessary  to 
bring  witnesses  before  the  court  to  shew  the  amount  of  damage  the 
Plaintiff  has  sustained;  and  the  Defendant  has  a  right  to  appear  on 
assessing  the  damages,  to  mitigate  the  amount,  as  he  had  formerly  on 
executing  a  writ  of  inquiry.  He  can  not  be  compelled  to  come  to  Albany 
to  do  this,  when  the  venue  is  in  Ulster.  The  Plaintiff's  attorney  may 
withdraw  the  papers  and  serve  them  on  the  Defendant  after  they  shall 
have  been  properly  amended. 


BENJAMIN  P.  JONES  vs,  ROBERT  C.  RUSSELL. 

An  inquest  may  be  taken  at  the  circuit  as  formerly,  (Rule  31).  The  code  has  not 
changed  the  practice  in  Ihis  respect. 

The  affidavit  verifying  an  answer,  is  not  an  affidavit  of  merits;  and  wil!4not  prevent 
an  inquest  at  the  circuit.  A  Defendant  may  swear  to  the  truth  of  his  answer  with- 
out believing  he  has  a  defence  on  the  merits. 

Jilbany  circuit,  Dec.  5,  1848.  Before  Parker,  Justice.  This  was  an 
action  commenced  under  the  code  of  procedure.  An  answer  had  been 
put  in  and  the  cause  was  on  the  calendar  for  trial.  No  affidavit  of  merits 
having  been  filed,  the  Plaintiff  at  the  opening  of  court  on  the  second  day  of 
the  circuit  asked  leave  to  take  an  inquest  in  the  suit  out  of  its  order  on 
the  calendar. 

J.  Newland,  for  Plaintiff",  stated  to  the  court,  that  there  had  been 
some  doubts  expressed  as  to  the  right  to  take  an  inquest  under  the  present 
practice,  and  asked  the  court  to  say  what  practice  would  be  adopted. 

PARKER,  Justice. — I  understand  the  code  has  not  changed  the  practice 
as  to  taking  inquests  at  the  circuits.  The  31st  rule  of  this  court  adopted 


Special  Term  Reports.  325 

in  July,  1847,  has  not  been  abrogated  by  any  subsequent  legislation.  On 
the  contrary,  it  is  declared  by  §  389  of  the  code,  that  where  "  the  present 
rules  and  practice  of  the  courts"  are  consistent  with  that  act,  they  shall 
continue  in  force,  subject  to  the  power  over  the  same  of  the  respective 
courts. 

It  is  no  good  reason  for  dispensing  with  an  affidavit  of  merits  at  the 
circuit,  that  there  was  an  affidavit  verifying  the  answer.  That  affidavit 
only  serves  the  purpose  of  completing  the  answer  as  a  pleading. 

The  affidavit  annexed  to  the  answer  proves  no  merits  in  the  defence. 
It  is  made  on  belief  only,  and  may  be  sworn  to  by  the  party,  his  agent  or 
attorney.  Under  the  late  practice,  the  affidavit  verifying  a  plea  was  much 
more  substantial  and  satisfactory  in  form,  but  it  was  held  that  it  did  not 
dispense  with  an  affidavit  of  merits  at  the  circuit.  Cutler  vs.  Briggs,  2 
Hill,  409.  A  Defendant  may  swear  to  the  truth  of  his  answer  without 
believing  he  has  a  defence  on  the  merits. 

The  Plaintiff  is  therefore  at  liberty  to  take  an  inquest. 


JACOB  MILLER  vs.  GEORGE  HULL  and  SALLY  his  wife. 

In  an  action  for  the  foreclosure  of  a  mortgage,  the  "  proper  county"  for  the  place 
of  trial,  (§  105)  is  where  the  mortgaged  premises  are  situated,  (§  103)  although  the 
money  may  be  loaned  and  the  mortgage  executed  and  delivered  to  the  mortgagee,  in 
another  county. 

Albany,  Nov.  28,  1848.  This  was  an  action  commenced  for  the  fore- 
closure of  a  mortgage.  The  mortgaged  premises  were  in  the  county  of 
Cortland.  The  money,  to  secure  the  payment  of  which  the  mortgage 
was  taken,  was  loaned  in  the  county  of  Columbia,  where  the  mortgage, 
after  being  recorded,  was  delivered  to  the  mortgagee.  The  county  of 
Columbia  was  designated  in  the  complaint  as  the  place  of  trial.  Before 
the  time  for  answering  expired,  the  defendant  served  a  written  demand 
under  §  105  of  the  code  that  the  trial  be  had  in  Cortland.  The  Plaintiff's 
attorneys,  in  reply,  served  a  notice  on  the  Defendant's  attorney,  insisting 
that  Columbia  was  the  proper  county  in  which  to  try  the  action,  and  say- 
ing they  should  notice  the  cause  for  trial  in  that  county  whenever  issue 
should  be  joined  therein.  The  Defendant  then  moved,  on  affidavits  and 
due  notice,  to  change  the  place  of  trial  from  Columbia  to  Cortland. 

L.  BIRDSEYE,  for  Defendant. 
W.  H.  TOBEY,  for  Plaintiff. 
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PARKER,  Justice. — The  question  to  be  decided  is,  which  is  the  proper 
county  for  the  trial  of  this  action,  under  §  103  of  the  code  of  procedure. 
The  Plaintiff's  counsel  insists  that  he  has  a  right  to  designate,  as  the  place 
of  trial,  either  the  county  where  the  cause  of  action  arose,  or  that  in 
which  the  subject  thereof  is  situated — and  that  therefore  he  had  a  right 
to  select  the  county  of  Columbia,  where  the  loan  was  made.  The  coun- 
sel for  Defendant  urges  that  the  action  being  made  local,  but  one  county 
for  each  action  could  have  been  intended.  The  section  to  which  a  con- 
struction must  be  given,  is  as  follows  : 

"  §  103.  Actions  for  the  following  causes  must  be  tried  in  the  county 
where  the  cause  or  some  part  thereof  arose,  or  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial  in  the  cases  provided  by  statute. 

1.  For  the  recovery  of  real  property,  &c.,  &c. 

2.  For  the  protection  of  real  property. 

3.  For  the  foreclosure  of  a  mortgage  of  real  property. 

4.  For  the  recovery  of  personal  property  distrained  for  any  cause. 

5.  For  injuries  to  the  person  or  personal  property. 

6.  For  the  recovery  of  a  penalty,  &c.,  &c. 

7.  Against  a  public  officer,  &c.,  &c." 

If  it  is  the  meaning  of  this  statute  that,  in  an  action  for  a  foreclosure  of 
a  mortgage,  the  Plaintiff  is  at  liberty  to  select,  as  the  place  of  trial,  either 
the  county  where  the  cause  of  action  arose,  or  another  in  which  the  mort- 
gage premises  are  situated,  then  the  §  105  becomes  entirely  inoperative 
and  useless.  That  section  clearly  contemplates  but  one  "  proper  county" 
for  each  of  the  above  actions  when  it  provides,  that  "  if  the  county  desig- 
nated for  that  purpose  in  the  complaint  be  not  the  proper  county,  the 
action  may  notwithstanding  be  tried  therein,  unless  the  Defendant  shall, 
before  the  time  for  answering  expire,  demand  in  writing  that  the  trial  be 
had  "  in  the  proper  county."  Any  other  construction  would  lead  to  confu- 
sion and  embarrassment,  as  it  has  done  in  this  case,  by  leaving  it  doubtful 
which  is  the  proper  county  for  trial. 

If  the  Plaintiff  is  right  in  the  construction  he  now  advocates,  then  an 
action  to  recover  real  property  is  no  longer  local,  but  the  Plaintiff  may 
designate,  as  the  place  of  trial,  the  county  in  which  he  purchased  and 
took  conveyance  of  the  title.  For  it  may,  with  as  much  propriety,  be 
said  that  the  cause  of  action  in  ejectment  arose  in  the  county  where  the 
Plaintiff  became  invested  with  the  title,  as  that  in  this  case,  the  cause  of 
action  arose  in  the  county  where  the  money  was  loaned. 

It  is  not  necessary,  in  construing  §  103,  to  hold  that  in  each  action  men- 
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tioned  in  the  subdivisions,  the  Plaintiff  is  at  liberty  to  select  either  he 
pleases,  the  county  where  the  cause  of  action  arose,  or  that  where  the 
subject  of  the  action  is  situated.  Full  effect  is  given  to  the  language  of 
that  section,  by  holding  that  either  the  one  or  the  other  shall  be  made  the 
test,  according  to  the"  applicability  of  the  test  itself.  And  the  question 
where  the  subject  of  the  action  arose  would  seem  to  be  more  particularly 
applicable  to  the  first  three  subdivisions,  and  the  other  test  to  the  remain- 
der. Such  was  the  law  before  the  adoption  of  the  code.  2  Rev.  Stat., 
3d  ed.  506;  Laws  of  1847,  page  332. 

But  whatever  may  be  the  true  construction  of  this  section,  I  am  by  no 
means  satisfied  that  the  cause  of  action  arose  in  Columbia,  because  the 
money  was  loaned  there.  That  would  certainly  be  the  case  in  an  action 
on  the  bond  alone ;  but  where  the  Plaintiff  seeks  to  foreclose  the  mort- 
gage, the  loan  of  the  money  must  be  considered  in  connection  with  the 
lien  on  the  land  ;  and  the  cause  of  action  can  not  be  complete  without  a 
lien  in  Cortland  county. 

I  think  Cortland  county  should  have  been  designated  by  the  Plaintiff  as 
the  place  of  trial,  and  that  not  having  been  done,  and  Cortland  being  the 
"  proper  county,"  the  Defendant  was  right  in  his  demand  that  the  action 
should  be  tried  there,  and  an  order  must  be  entered  accordingly. 


EDWARD  ROOME  and  another  vs.  WALTER  W.  WEBB. 

A  complaint  verified  in  pursuance  of  §  133  of  the  code,  is  not  sufficient  to  authorize 
,  an  injunction  to  issue.  And  an  answer  thus  verified,  is  not  sufficient  to  support  a 
motion  to  dissolve  an  injunction.  They  are  when  thus  verified,  mere  plead- 
ings.  But  an  affidavit  can  be  annexed  in  such  form  as  to  verify  positively  the 
allegations  of  a  complaint,  and  make  it  a  part  of  the  affidavit  necessary  to  be  used 
on  an  application  for  an  injunction.  And  such  form  as  was  formerly  used  in  the 
jurat  to  verify  a  bill  in  chancery  would  be  sufficient. 

The  same  rules  apply  to  make  an  answer  an  affidavit,  sufficient  to  found  a  motion  to 
tv\  >£  dissolve  an  injunction. 

Where  a  motion  by  Defendant  to  dissolve  an  injunction  is  made  upon  an  answer  thus 
verified,  the  Plaintiff  is  at  liberty  to  oppose  the  motion  on  new  and  additional 
affidavits. 

Albany,  Nov.  25,  1848.  This  was  a  motion  to  dissolve  an  injunction. 
Several  questions  of  practice  were  discussed  which  are  decided  in  the 
opinion  of  the  court. 

A.  B.  OLIN  and  D.  BUEL,  Jr.,  for  Plaintiff's. 
A.  K,  HADLEY  and  JOB  PIERSON,  for  Defendant. 
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PARKER,  Justice. — Under  the  code  of  procedure  a  complaint  verified  as 
required  by  §  133,  is  a  mere  pleading  and  not  a  sufficient  foundation  for 
the  allowance  of  an  injunction.  Art  order  for  injunction  can  not  be  made 
except  on  the  affidavit  of  the  Plaintiff  or  of  some  other  person — §  193.  It 
is  not  necessary  however  that  the  Plaintiff  should  make  a  separate  affidavit, 
repeating  over  all  the  statements  of  the  complaint.  An  affidavit  can  be 
annexed  in  such  form  as  to  verify  positively  the  allegations  of  the  com- 
plaint. An  injunction  could  never  be  allowed  under  the  former  practice, 
nor  can  it  be  now,  on  an  affidavit  founded  merely  on  information  and 
belief.  An  affidavit  annexed  to  the  complaint,  in  the  form  of  the  jurat, 
by  which  a  bill  in  chancery  was  formerly  verified,  is  sufficient,  and  makes 
the  complaint  a  part  of  the  affidavit  for  the  purpose  of  applying  for  an 
injunction. 

The  same  rules  apply  to  the  answer.  If  the  Defendant  wishes  to  avail 
himself  of  the  facts  stated  in  it,  on  a  motion  to  dissolve  the  injunction,  he 
may  make  it  an  affidavit  in  the  same  form  above  pointed  out  with  regard 
to  the  complaint  or  otherwise ;  but  the  verification  required  by  the  133 
section,  is  not  sufficient,  except  for  the  purpose  of  making  it  a  pleading. 

The  Defendant  may  move  to  dissolve  the  injunction  on  the  complaint 
and  affidavits  on  which  it  was  granted  j  or  upon  affidavits  on  the  part  of 
Defendant  with  or  without  the  answer — §198.  And  in  the  latter  case 
the  Plaintiff  may  oppose  the  motion  by  affidavits  or  other  proofs,  in  ad- 
dition to  those  on  which  the  injunction  was  granted — §199. 

If  therefore  the  Defendant  moves  on  his  answer  so  verified  as  to  make 
it  an  affidavit,  (and  it  is  only  in  that  form  that  he  can  avail  himself  of  the 
allegations  contained  in  it  on  such  motion),  the  Plaintiff  is  at  liberty  to 
oppose  the  motion  on  new  and  additional  affidavits.  The  Defendant  in 
this  case  misunderstood  the  practice,  and  he  is  at  liberty  therefore  to 
withdraw  his  papers  that  he  may  renew  the  motion,  on  other  affidavits 
•with  his  own,  so  as  to  anticipate  as  far  as  he  can  the  additional  affidavits 
proposed  to  be  read  by  the  Plaintiff. 


SYLVESTER  HALL  vs.  HEMAN  V.  PRENTICE. 

AD  action  brought  upon  promitct — the  Defendant  puts  in  an  answer,  but  neglects  to 
file  an  affidavit  of  merits  at  the  circuit — the  Plaintiff  takes  an  inquest — held,  no!  a 
case  for  per  centage  under  §  263  of  the  code,  in  addition  to  the  costs  allowed 
bj  §  262,  It  is  only  "  in  difficult  or  extraordinary  cases"  that  such  per  centage 
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is  authorized,  and  is  designed  to  compensate  for  great  labor  and  extraordinary  ser- 
vices, and  the  discretion  given  to  the  court,  in  its  allowance,  is  confined  expressly  to 
causes  of  that  description. 

QUERE — Whether  it  would  not  have  been  better  to  have  had  the  rule  as  to  costs  fixed 
and  certain?  and  thereby  have  made  the  practice  uniform  in  that  respect,  and  have 
obviated  the  evil  arising  from  the  great  difference  of  opinion  which  may  exist  among 
judges  as  to  whether  a  case  is  difficult  or  extraordinary. 

J3lbany  Circuit,  Dec.  6,  J848 — Before  Parker,  Justice.  In  this  case 
an  action  was  brought  upon  promises  and  an  inquest  was  taken,  the  De- 
fendant having  neglected  to  file  an  affidavit  of  merits. 

Otis  Allen,  for  Plaintiff,  asked  for  an  allowance  of  the  per  centage 
under  the  263d  section  of  the  code. 

PARKER,  Justice. — It  is  only  "  in  difficult  or  extraordinary  cases,''  that 
the  court  is  authorized,  b)>  §  263  of  the  code  of  procedure,  to  make  an 
allowance  of  the  per  centage  in  addition  to  the  costs  provided  by  §  262  ; 
and  it  is  certainly  neither  a  difficult  nor  an  extraordinary  matter,  for  a 
Defendant  to  put  in  an  answer,  and  afterwards  make  default  at  the  cir- 
cuit. 

It  would  be,  perhaps  in  many  cases,  a  just  punishment  upon  the  Defend- 
ant, to  impose  such  additional  costs,  for  having  put  in  a  false  answer  for 
the  purpose  of  delay ;  but  that  is  a  question  for  the  legislature,  and  not 
for  the  courts.  As  the  law  now  stands,  I  think  it  is  not  applicable  to  such 
a  case.  The  per  centage  is  designed  to  compensate  for  great  labor  and 
extraordinary  services,  and  the  discretion  given  is  confined  expressly  to 
causes  of  that  description. 

I  regret  that  any  such  power  has  been  conferred  on  the  courts.  There 
will  be  great  difference  of  opinion  among  the  judges  as  to  whether  a  case  is 
difficult  or  extraordinary,  and  no  uniformity  of  practice.  I  think  it  would 
have  been  much  better  to  have  had  the  rule  as  to  costs  fixed  and  certain. 
But  we  must  take  the  law  as  we  find  it,  and  although  it  may  be  very  dif- 
ficult to  decide  to  what  cases  the  allowance  is  applicable,  I  think  it  is 
quite  clear  that  this  cause  is  not  of  that  character. 


JAMES  H.  HOOKER  and  others  vs.  ABRAHAM  B.  MATTHEWS  and  ALEXANDER 

FREAK. 

It  is  not  a  matter  of  course  to  grant  an  order  for  discovery,  (of  books  and  papers,  &c., 
of  the  adverse  party)  under  the  statute.  And  where  there  appears  a  want  of  due 
diligence  on  the  part  of  the  applicant,  or  gross  negligence,  if  not  bad  faith,  such  an 
order  should  not  be  granted,  or  if  granted,  should  not  be  upheld. 

This  suit  is  brought  to  recover  for  the  transportation  of  flour  by  the 
42 
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Plaintiffs  for  the  Defendants.  The  venue  is  in  Rensselaer.  The  cause 
was  put  at  issue  on  the  16th  of  October,  1847,  and  on  the  same  day  no- 
ticed for  trial  at  the  Rensselaer  circuit  to  be  held  on  the  fourth  Monday 
of  November.  On  the  first  clay  of  November  the  Plaintiffs'  attorneys  re- 
ceived from  the  Defendants'  attorney  notice  of  a  motion  to  be  made  on* 
the  first  Monday  of  December,  at  Albany,  for  a  commission  to  examine 
witnesses  in  the  cause  and  also  to  change  the  place  of  trial  from  Rensse- 
laer to  New  York,  and  an  order  staying  proceedings  until  the  motion 
should  be  made.  The  motion  to  change  the  place  of  trial  was  denied. 
A  commission  was  ordered  but  without  a  stay  of  proceedings.  On  the  19th 
of  January  the  cause  was  again  noticed  for  trial  at  the  Rensselaer  circuit 
to  be  held  on  the  first  Monday  of  April.  On  the  6th  of  March,  the  Plain- 
tiffs' attorneys  received  a  copy  interrogatories  with  notice  of  settlement 
for  the  llth  of  the  same  month.  A  bill  of  particulars  having  been  served 
by  the  Plaintiffs'  attorney  pursuant  to  an  order  for  that  purpose  on  the 
24th  of  September,  the  Defendants'  attorney  on  the  8th  of  March  obtain- 
ed an  order  for  a  further  bill  of  particulars  with  a  stay  of  proceedings. 
The  Plaintiffs'  attorney  served  a  further  bill  of  particulars  on  the  22d  of 
March.  On  the  18th  of  March  papers  were  served  with  notice  of  a  mo- 
tion for  the  third  of  April,  the  day  on  which  the  circuit  was  to  be  held, 
to  stay  proceedings  until  the  return  of  the  commission,  and  also  for  leave 
to  renew  the  motion  to  change  the  place  of  trial  with  a  stay  of  proceed- 
ings. On  the  28th  of  March  the  Defendants'  attorney  obtained  from  jus- 
tice Edmonds  an  order  requiring  the  Plaintiffs  within  twenty  days  after 
service  thereof  to  discover  and  produce  a  certain  letter  written  by  one  of 
the  Plaintiffs  to  another  and  the  reply  thereto,  also  all  letters  between  the 
Plaintiffs  or  received  by  the  Plaintiffs  or  any  of  them  from  any  of  their 
agents  relating  to  the  transportation  of  the  flour  in  question — also  all  en- 
tries in  the  books  of  the  Plaintiffs  or  any  of  their  agents  relating  thereto, 
and  all  other  papers  and  documents  in  their  possession  or  under  their  con- 
trol relating  to  the  said  transportation,  such  discovery  to  be  made  by  de- 
livering sworn  copies,  £c.,  or  in  default  to  show  cause  before  one  of  the 
justices  of  this  court  at  the  City  Hall  in  New  York,  on  the  20th  day  of 
April,  why  such  discovery  should  not  be  made. 

On  the  18th  of  May,  after  hearing  counsel  for  the  parties,  Justice  Htirl- 
but  made  an  absolute  order  requiring  the  Plaintiffs  within  thirty  days 
after  service  of  the  order  to  deliver  sworn  copies  of"  all  letters  between  the 
Plaintiff  Catlin  and  the  Plaintiff"  Hooker,  relating  to  the  transportation 
of  the  flour  and  also  all  entries  in  the  books  of  the  Plaintiffs  or  their 
agents,  and  all  other  letters,  papers  and  documents  relating  to  said  trans- 
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portation.  From  this  order  the  Plaintiffs'  attorney  appealed  and  moved 
to  vacate  the  same  at  the  Columbia  general  term,  held  in  June  last  before 
Justices  Harris,  Watson  and  Barculo. 

H.  P.  HUNT,  for  Plaintiffs. 
A.  K.  HADLEY,  for  Defendants. 

By  the  Court.  HARRIS,  Justice. — From  the  proceedings  in  this  cause  as 
detailed  in  the  papers  upon  which  this  motion  is  founded  I  cannot  resist  the 
conclusion  that  the  orders  for  the  discovery  of  books  and  papers  were  ob- 
tained by  the  defendants,  more  for  the  purpose  of  delay  than  because  such 
discovery  was  deemed  necessary  to  enable  the  Defendants  to  prepare  for 
trial.  They  had  succeeded  in  preventing  a  trial  at  the  November  circuit 
by  an  application  for  a  commission  and  to  change  the  place  of  trial.  Four 
months  intervened  before  the  next  circuit.  The  Plaintiffs  had  noticed  the 
cause  for  trial  a  month  and  a  half  before  the  time  for  holding  the  circuit. 
But  four  days  before  the  commencement  of  the  circuit  the  alternative 
order  for  a  discovery  was  received  by  the  Plaintiffs'  attorneys.  The  effect 
of  this  order  was  to  deprive  the  Plaintiffs  of  an  opportunity  to  try  their 
cause  at  that  circuit  also.  If  the  discovery  were  indeed  regarded  by  the 
Defendants  as  indispensable  to  the  defence  it  is  difficult  to  see,  at  least 
from  any  thing  before  the  court  why  they  should  omit  making  applica- 
tion for  the  discovery  from  the  time  the  cause  was  first  noticed  for  trial  on 
the  16th  of  October  until  the  28th  of  the  ensuing  March.  The  applica- 
tion for  a  stay  of  proceedings  until  the  return  of  the  commission  and  the 
order  for  a  further  bill  of  particulars  obtained  almost  simultaneously  with 
the  order  for  a  discovery,  leave  little  room  to  doubt  that  the  controlling 
object  of  the  Defendants  was  delay.  It  is  not  a  matter  of  course  to  grant 
a  discovery  under  the  statute.  Some  degree  of  diligence  at  least  should 
be  shown,  and  where  as  in  this  case,  it  appears  that  the  party  making  the 
application  is  chargeable  with  gross  negligence,  if  not  with  bad  faith,  the 
order  for  a  discovery  ought  not  to  be  granted,  or,  if  granted,  should  not  be 
upheld.  The  motion  to  vacate  the  order  made  by  Justice  Hurlbut  on  the 
18th  of  May  last,  must  therefore  be  granted. 


STERNE  vs.  BENTLEY  £  MCLAUGHLIN. 

Where  in  an  action  against  joint  debtors,  and  only  one  of  them  is  served  with  sum- 
mons and  complaint,  the  Plaintiff  may  proceed  against  the  Defendant  served,  in  the 
same  manner  as  was  done  previous  to  the  adoption  of  the  code  (§115  of  the  code,  1st 
subdivision,)  that  is,  enter  judgment  against  all  of  the  Defendants,  and  issue  and 
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levy  execution  against  the  joint  property  of  all,  or  against  the  individual  property  of 
the  Defendant  served.  The  2d  subdivision,  §115,  which  provides  for  amending  the 
complaint  of  course  by  striking  out  the  names  of  the  Defendants  not  served,  applies 
to  Defendants  severally  but  not  jointly  liable. 

An  offer  in  writing  to  allow  judgment  to  be  taken  against  the  Defendant  signed  by  his 
attorney,  is  a  compliance  with  §338  of  the  code  ;  and  is  equivalent  to  a  signing  by 
the  Defendant  himself. 

An  attorney,  who  appeared  with  authority  from  one  defendant  served  with  summons, 
&c.,  who  was  jointly  liable  with  another  Defendant  not  served,  and  the  attorney  who 
gave  no  authority,  by  an  offer  in  writing  permitted  judgment  to  be  taken  against  both 
Defendants,  held,  that  the  judgment  was  regular,  and  all  fraud  and  collusion  being 
denied,  it  was  permitted  to  stand  as  security,  and  the  Defendant  not  served  swearing 
to  merits,  was  allowed  to  come  in  and  defend.  (See  6  John.,  296  ;  9  Wend.,  437  j  6. 
Wend.,  514;  1.  Wend.,  311.) 

Special  Term,  Rensselaer  County,  Oct.  13.  1848.  Before  Paige,  Jus- 
tice. Motion  by  Defendant  Bentley,  to  set  aside  the  judgment  and  execu- 
tion in  this  cause  as  against  him. 

The  Plaintiff  Sterne  on  the  8th  day  of  Sept.,  JS48,  caused  a  summons 
and  complaint  to  be  served  on  the  Defendant  McLaughlin.  On  the  same 
day  J.  Van  Santvoord,  as  attorney  for  both  Defendants,  served  an  offer 
signed  by  him  as  such  attorney,  upon  the  Plaintiff's  attorney,  to  allow 
judgment  to  be  taken  immediately  for  $489-17,  and  the  Plaintiff's  attor- 
ney, on  that  day  gave  Van  Santvoord  notice  that  the  Plaintiff  accepted  the 
offer  j  and  judgment  was  thereupon  entered  accordingly  against  both  De- 
fendants. 

Bentley  moved  to  set  aside  the  judgment  and  the  execution  issued 
thereon  as  to  him,  upon  an  affidavit  stating  that  Van  Santvoord  had  no 
authority  to  appear  for  him  in  the  suit,  and  that  he  had  acted  as  attorney 
for  him  without  his  knowledge  or  consent ;  that  the  judgment  had  been 
confessed  by  fraud  and  collusion  between  the  Plaintiff  and  the  Defendant 
McLaughlin,  or  their  attorneys  ;  that  the  partnership  between  Bentley  & 
McLaughlin  (if  any)  was  dissolved  on  the  7th  Sept.,  1848  ;  and  that  the 
execution  had  been  levied  upon  property  which  was  not  the  partnership 
property  of  the  Defendants. 

The  Plaintiff  read  affidavits  denying  all  fraud  and  collusion  in  obtaining 
the  judgment,  and  denying  the  dissolution  of  the  partnership  of  the  De- 
fendants, and  averring  that  the  property  levied  upon  was  the  property  of 
the  firm  of  Bentley  and  McLaughlin.  It  appeared  that  McLaughlin  had 
employed  Van  Santvoord  to  appear  for  himself  and  Bentley,  without  the 
knowledge  or  consent  of  the  latter.  Bentley  swore  to  merits. 

S.  G.  HUNTING-TON,  for  Bentley. 
E.  PEARSON,  for  Plaintiff". 
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PAIGE,  Justice. — It  is  objected  by  the  counsel  of  Bentley,  that  the 
statute  in  relation  to  proceedings  against  joint  debtors,  (2  R.  S.,  377,) 
where  the  process  or  declaration  is  served  upon  one  of  the  Defendants  only, 
is  superseded  by  the  code  ;  and  that  no  judgment  under  the  code  can  be 
entered  against  any  person,  unless  upon  a  personal  service  of  the  summons, 
or  by  publication  as  prescribed  in  sections  113  and  114,  of  the  code.  This 
objection  I  think  is  not  well  founded.  Section  115  of  the  code  provides, 
where  the  action  is  against  several  defendants  jointly  indebted,  and  any 
one  of  them  is  actually  served  with  the  summons,  that  the  Plaintiff  may 
proceed  against  the  Defendant  served,  in  the  same  manner  as  he  could 
have  done  previous  to  the  adoption  of  the  code,  and  with  the  like  effect, 
unless  the  court  shall  otherwise  direct.  To  proceed  against  the  Defend- 
ant in  the  same  manner  as  was  done  previous  to  the  adoption  of  the  code, 
is,  to  enter  a  judgment  against  all  the  Defendants,  and  to  collect  the 
execution  out  of  the  personal  property  of  any  Defendant  not  served  with 
process,  owned  by  him  as  a  partner  with  the  Defendants  served  or  with 
any  of  them,  or  out  of  the  separate  property  of  the  Defendants  served  with 
process  ;  but  not  to  levy  the  execution  on  the  sole  property  of  any  De- 
fendant not  served  with  process.  That  this  is  the  true  construction  of  the 
1st  subdivision  of  the  115th  section  is  apparent  from  the  2d  subdivision  of 
that  section  which  provides,  that  in  an  action  against  Defendants  severally 
liable,  the  Plaintiff  may  amend  his  complaint  of  course  by  striking  out 
the  names  of  the  other  Defendants,  and  may  proceed  against  the  Defend- 
ants served.  This  provision  to  strike  out  the  names  of  the  Defendants  not 
served  and  to  proceed  against  the  others  is  not  made  applicable  to  the 
case  of  joint  debtors.  The  proceeding  as  against  them  is  thus  left  to  be  con- 
ducted in  the  manner  prescribed  by  the  Revised  Statutes  ;  §328,  (of  the 
code)  merely  provides  in  what  manner  the  Plaintiff  must  proceed  against 
a  joint  debtor  not  originally  summoned  in  order  to  make  the  judgment 
binding  upon  him,  in  the  same  manner  as  if  he  had  been  originally  sum- 
moned. Sections  332  and  333. 

I  think  an  offer  in  writing  to  allow  judgment  to  be  taken  against  the 
Defendant  signed  by  his  attorney  is  a  compliance  with  the  338th  section 
of  the  code.  It  is  equivalent  to  a  signing  by  the  Defendant  himself. 

It  seems  that  the  attorney  who  appeared  for  the  Defendants  in  this  case 
had  no  authority  from  Bentley  to  appear  for  him.  The  attorney's  au- 
thority was  wholly  derived  from  McLaughlin.  In  Denton  vs.  JVoyes 
6  John.,  296,  where  an  attorney  appeared  for  a  Defendant,  without  au- 
thority and  confessed  judgment,  it  was  held  that  the  judgment  was  regu- 
lar ;  but  if  there  was  any  fraud  or  collusion  between  the  Plaintiff  and  the 
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Defendants'  attorney,  or  if  the  attorney  of  the  Defendant  was  irresponsi- 
ble, the  court  would  relieve  against  the  judgment ;  and  that  the  court  in 
order  to  protect  the  Plaintiff  from  suffering  by  the  act  of  the  attorney  and 
at  the  same  time  save  the  Defendant  from  injury,  will  let  the  judgment 
stand,  but  stay  all  proceedings  and  let  in  the  Defendant  to  plead,  if  he  has 
any  defence.  The  rule  laid  down  in  Denton  vs.  Noyes  was  followed  in 
the  case  of  Grazebrook  vs.  McCreedie,  #c.,  (9  Wend.,  437,)  a  case  pre- 
cisely like  the  present.  In  that  case  a  judgment  was  entered  on  a  cogno- 
vit given  by  an  attorney  as  the  attorney  of  two  partners  when  he  was  in 
fact  employed  by  only  one  of  them  on  whom  alone  a  declaration  had  been 
served.  See  6  Wend.,  514;  1  Wend.,  3ll.  In  Hammond,  Sfc.  vs.  Har- 
ris, #c.,  2  Howard's  Pr.  Rep.,  115,  relief  was  denied  because  merits  were 
not  sworn  to.  In  this  case  fraud  or  collision  between  the  Plaintiff  and  the 
Defendant  McLaughlin,  or  his  attorney,  is  denied  by  the  Plaintiff.  And 
the  allegations  in  Bentley's  affidavit  of  the  dissolution  of  the  partnership 
between  him  and  iVJcLaughlin,  and  that  the  execution  had  been  levied  on 
property  which  was  not  the  partnership  property  of  the  Defendants  are 
also  denied.  But  it  is  conceded  that  Bentley  never  authorized  the  attor- 
ney to  appear  for  him  ;  and  Bentley  swears  to  merits.  He  is  therefore 
entitled  to  the  same  relief  as  was  granted  in  Denton  vs.  Noyes,  and  in 
Grazebrook  vs  McCreedie.  An  order  must  be  entered  that  the  judgment 
execution  and  levy  stand  as  security  but  that  all  proceedings  under  the 
same  to  be  stayed  until  the  further  order  of  the  court,  so  far  as  relates  to 
the  Defendant  Bentley,  or  to  his  interest  in  the  property  levied  upon  ;  and 
that  Bentley  have  leave  within  twenty  days  to  appear  and  put  in  an  an- 
swer to  the  complaint,  to  which  the  Plaintiff  may  reply;  and  if  Bentley 
does  not  within  twenty  days  put  in  his  answer  to  the  complaint,  the  Plain- 
tiff to  be  at  liberty  to  proceed  with  his  execution  under  the  judgment. 


COURT  OF  APPEALS,  SEPTEMBER  TERM,  1848. 

THE  MAYOR,  &c.,  of  New  York,  Appellants  vs.  PETER  SCHERMERHORN  and 

others. 

No  appeal  will  lie  to  this  court  from  an  order  or  decree  of  the  Supreme  Court  made  at 
a  special  term.  (Grade  vs,  Freeland,  1  Comst.  228.) 

The  right  to  review,  on  appeal  to  this  court,  a  final  order,  judgment  or  decree,  decided 
before  the  1st  of  July  last,  as  also  the  time  of  commencing  and  the  manner  of  prose* 
culing  the  appeal,  all  depend  upon  the  old  law.  The  code  has  nothing  to  do  with 
such  a  case,  and  says  nothing  upon  the  subject.  But  where  a  final  order,  judgment 
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or  decree  is  decided  after  the  first  of  July,  whether  the  suit  was  commenced  before 
or  after  that  day,  the  right  to  appeal,  the  time  when  and  the  mode  of  procedure  all 
depend  upon  the  code. 

Mr.  TAPER  for  the  respondents  moved  to  dismiss  two  appeals.  On  the 
1st  April,  1848,  a  final  decree  in  favor  of  Schermerhorn  and  others  against 
the  corporation  was  made  by  the  Supreme  Court  in  special  term.  The 
corporation  applied  to  the  court  in  general  term  for  a  rehearing  ;  the  mo- 
tion was  denied,  and  notice  of  the  order  denying  the  motion  was  served 
on  the  19th  of  May.  The  corporation  appealed  from  both  orders  to  this 
court  on  the  24th  of  July. 

Mr.  WILLARD,  for  the  Appellants. 

BRONSON,  Judge. — No  appeal  will  lie  to  this  court  from  an  order  or 
decree  of  the  Supreme  Court,  made  at  a  special  term  ;  (Grade  vs.  Free- 
land,  1  Comst.,  228,)  and  that  appeal  must  therefore  be  dismissed. 

The  order  made  at  the  general  term  denying  the  motion  for  a  rehearing 
was  not  a  final  decree ;  and  the  appeal  should  therefore  have  been  made 
within  fifteen  days  after  notice  of  the  order.  (2  R.  S.,  605,  §  78,  79.) 
The  time  for  appealing  expired  with  the  third  day  of  June,  and  the  appeal 
was  not  taken  until  the  24th  day  of  July.  It  was  then  too  late.  But  we 
are  referred  to  the  code  of  procedure  which  allows  two  years  for  taking 
an  appeal  (§  279,)  and  gives  this  court  jurisdiction  to  review  by  appeal 
every  determination  "  hereafter  made,"  (§  11,)  and  as  the  order  in  question 
was  made  on  the  19th  of  May,  after  the  code  was  passed,  the  appellants 
insist  that  they  had  two  years  from  the  date  of  the  order  to  bring  an  ap- 
peal. Although  the  code  was  passed  on  the  12th  of  April,  before  the 
order  was  made,  it  did  not  take  effect,  excepting  a  few  sections,  until  the 
first  day  of  July  following.  (§391.)  It  did  not  begin  to  speak  until  that 
day ;  and  that  was  after  the  order  had  been  made,  and  after  the  time 
allowed  for  appealing,  by  the  old  law,  had  expired.  The  llth  section 
says  nothing  about  such  a  case  :  it  only  speaks  of  cases  where  the  deter- 
mination was  made  on  or  after  the  first  of  July — the  time  when  the  code 
took  effect. 

Another  argument  remains  to  be  noticed.  The  279th  section  of  the 
code,  which  gives  two  years  for  taking  an  appeal,  only  applied,  as  it  was 
originally  passed,  to  actions  commenced  after  the  code  took  effect.  (§  8.) 
The  2d  section  of  the  supplemental  code  applies  the  279th  section,  amon^ 
others,  to  future  proceedings  in  civil  suits  pending  when  the  code  took 
effect ;  and  when  a  judgment,  decree  or  final  order  in  such  a  suit  has  been 
made  since  that  time,  or  shall  be  made  hereafter,  it  may  be  reviewed  in 
the  cases,  (§282,)  within  the  time,  (§279,)  and  in  the  mode,  (§271,)  pre- 


336 

scribed  by  the  code.  But  this  suit  was  not  pending  on  the  first  day  of 
July,  when  the  code  took  effect ;  it  had  been  terminated  by  a  final  decree 
before  that  time  :  and  there  have  been  no  proceedings  in  the  suit  since  that 
time  to  be  reviewed. 

We  are  reminded  by  the  counsel  for  the  appellants,  that  the  3d  subdi- 
vision of  the  2d  section  of  the  supplemental  code  speaks  of  the  279th  and 
several  other  sections  of  the  code,  as  applicable  to  the  review  of  judgments, 
decrees  and  orders  "  from  which  no  writ  of  error  or  appeal  shall  have  been 
already  taken"  ;  and  it  is  inferred  from  the  words  quoted  that  there  may 
be  an  appeal  under  the  code  after  the  first  of  July,  from  a  judgment,  de- 
cree or  order  made  before  that  time.  But  there  is  an  incongruity  between 
those  words  and  the  general  clause  of  the  section  ;  they  are  irreconcilea- 
ble,  and  one  or  the  other  must  give  way.  The  section  took  effect  at  the 
same  time  with  the  code.  (Supp,  Code,  §18.)  The  general  clause  of  the 
section  says  that  certain  sections  of  the  code  shall  apply  to  future  pro- 
ceedings, that  is,  proceedings  after  the  first  of  July  in  suits  pending  on 
that  day :  and  it  is  absurd  to  speak  of  reviewing  proceedings  taken  after 
the  first  of  July,  "  from  which  no  writ  of  error  or  appeal  shall  have  been 
already  taken  ;"  that  is,  taken  before  the  first  of  July.  As  the  general 
clause  applies  to,  and  qualifies  all  of  the  subdivisions  of  the  section,  it  is 
more  important  than  the  words  quoted  from  the  third  subdivision ;  and 
those  words  must,  I  think,  be  rejected.  After  they  are  out,  the  whole 
provision  will  be  congruous ;  and  the  third  subdivision  will  still  have 
effect,  though  its  influence  will  not  be  so  wide  as  that  which  the  appel- 
lants seek  to  give  to  it. 

On  the  construction  which  I  have  given  to  these  statutes,  when  the 
matter  was  decided  before  the  first  of  July,  the  right  to  a  review,  the  time 
within  which  the  proceeding  must  be  commenced,  and  the  form  of  prose- 
cuting it,  from  beginning  to  end,  all  depend  upon  the  old  law.  The  code 
says  nothing  on  the  subject.  But  when  the  matter  is  decided  after  the 
first  of  July,  whether  the  suit  was  commenced  before  or  after  that  day,  the 
right  to  appeal,  the  time  within  which  the  appeal  must  be  taken,  and  the 
mode  of  procedure,  all  depend  upon  the  code.  A  different  construction 
might  give  an  appeal  after  the  first  of  July  in  a  case  where  the  right  of 
appeal  had  been  lost  by  the  laps<;  of  time  before  the  code  took  effect, 
which  could  not  have  been  intended  by  the  fraraers  of  the  code. 

The  code  has  nothing  to  do  with  this  case  ;  and  as  the  time  for  appeal- 
ing had  expired  before  the  appeal  was  taken,  I  am  of  opinion  that  the 
motion  should  be  granted.  Motion  granted. 
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COURT  OF  APPEALS,  SEPTEMBER  TERM,  1848. 
LYMAN  A.  SPALDING,  Appellant,  vs.  KINGSLAND  &  KINGSLAND. 

Where  the  chancellor,  on  the  23d  June  last,  denied  a  motion  to  vacate  a  final  decrae, 
which  had  been  entered  by  default,  and  a  further  motion  (if  the  first  should  be 
granted)  to  open  the  order  closing  the  proofs;  held,  that  the  order  was  not  one  from 
which  an  appeal  would  lie ;  it  was  a  question  of  practice  addressed  to  the  discretion 
of  the  chancellor. 

The  appeal  in  this  case  having  been  taken  on  the  llth  of  July,  in  the  mode  prescribed 
by  the  code  of  procedure,  held,  that  it  should  have  been  taken  in  the  form  prescribed 
by  the  old  law.  That  the  right  to  appeal,  as  well  as  the  mode  of  proceeding,  de- 
pended upon  that  law.  (Mayor  of  New  York,  vs.  Schemerhorn,  ante  page,  334.) 

S.  STEVENS  and  N.  HILL,  Jr.  for  the  Respondents,  moved  to  dismiss 
the  appeal.  The  chancellor,  on  the  23d  of  June  last,  denied  the  Appel- 
lant's motion  to  vacate  a  final  decree  which  had  been  entered  against  him 
by  default,  and  a  further  motion  (if  the  first  should  be  granted)  to  open 
the  order  closing  the  proofs.  Notice  of  the  order  denying  the  motions 
was  served  on  the  29th  of  June,  and  the  appeal  was  taken  on  the  llth 
of  July.  The  appeal  was  taken  in  the  mode  prescribed  by  the  code  of 
procedure,  and  not  in  accordance  with  the  old  law. 

A.  TABER,  for  the  Appellant. 

BRONSON,  J.  The  271st  section  of  the  code  of  procedure,  which  abol- 
ishes the  old,  and  gives  a  new  mode  of  review,  did  not  at  the  first  apply  to 
any  adjudication  in  actions  commenced  before  the  first  of  July,  when  the 
code  took  effect.  (§  8,  391.)  But  it  was  subsequently  applied  to  pro- 
ceedings, after  the  first  of  July,  in  suits  which  were  pending  before  and 
on  that  day.  (Supp.  Code,  §  2,  18.)  The  suit  in  which  this  order  was 
made  was  not  pending  on  the  first  clay  of  July;  it  had  been  disposed  of 
by  a  final  decree  before  that  time.  And  further,  there  has  been  no  pro- 
ceeding in  the  suit  since  the  first  of  July:  the  order  appealed  from  was 
made  before  that  day.  The  appeal  should  have  been  in  the  form  pre- 
scribed by  the  old  law,  the  code  having  nothing  to  do  with  the  case. 
(Mayor  of  New  York  vs.  Schermerhorn,  ante  page,  334.) 

There  is  a  further,  and  equally  fatal  objection,  that  the  order  was  not 
one  from  which  an  appeal  would  lie.  It  was  a  question  of  practice  ad- 
dressed to  the  discretion  of  the  chancellor.  (Fort  vs.  Bard,  1  Comst.  431.) 
The  right  to  appeal,  as  well  as  the  mode  of  proceeding,  depended  on  the 
old  law.  Appeal  dismissed. 
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COURT  OF  APPEALS,  NOVEMBER  TERM,  1848. 
DAVID  SELDEN  vs.  THOMAS  VERMILYA  and  others. 

The  right  to  appeal  from  an  order  of  the  Supreme  Court  at  general  term,  made  after 
the  1st  of  July  last,  depends  upon  the  code,  (Mayor  of  New  York  vs.  Schcrmerhorn, 
ante  page,  334,)  although  the  suit  may  have  been  commenced  prior  to  that  lime. 

An  order  at  special  term  dissolving  a  temporary  injunction,  reheard  and  confirmed  at 
general  term,  is  not  an  appealable  case  under  the  code  (§  282,  11.) 

On  a  bill  filed,  a  temporary  injunction  was  granted  restraining  the  sale 
of  the  property  in  controversy  pending  the  litigation.  Pending  the  suit, 
in  September,  1847,  the  Supreme  Court  in  special  term  made  an  order 
dissolving  the  injunction  j  which  order  was  confirmed  by  the  Supreme 
Court  on  a  rehearing  in  general  term,  in  September  last.  From  the  order 
made  at  the  general  term  the  Complainant  appealed  to  this  court. 

G.  F.  COMSTOCK,  for  the  Respondent,  moved  to  dismiss  the  appeal. 
P.  Y.  CUTTER,  for  the  Appellant. 

BBONSON,  J.  Although  this  suit  was  commenced  prior  to  the  first  of 
July,  yet  as  the  order  of  the  general  term  dissolving  the  injunction  was 
made  since  that  day,  the  right  to  appeal  depends  on  the  code  of  proce- 
dure. (Mayor  of  New  York,  vs.  Schermerhorn,  ante  page,  334.)  And  it  is 
quite  clear  that  the  code  does  not  give  an  appeal  in  sucha  case.  (§  282, 
11.)  Motion  granted. 


COURT  OF  APPEALS,  NOVEMBER,  1848. 
ROBERT  J.  VAN  DE WATER  vs.  ALEXANDER  KELSEY. 

An  appeal  will  not  lie  from  orders  granting,  continuing  or  dissolving  temporary 
injunctions;  they  are  matters  resting  in  the  discretion  of  the  court  of  original  juris- 
diction. 

On  a  bill  filed  by  Van  Dewater,  a  temporary  injunction  was  issued,  re- 
straining the  Defendant  from  selling  the  property  in  controversy  pending 
the  litigation.  In  December  last,  after  the  Defendant  had  answered  the 
bill,  the  Supreme  Court  made  an  order  dissolving  the  injunction  5  from 
which  order  the  Complainant  appealed  to  this  court. 
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S.  MATHEWS,  for  the  Respondent,  moved  to  dismiss  the  appeal,  on  the 
ground  that  an  appeal  would  not  lie  in  such  a  case.  He  cited  16  Wend. 
369;  1  Comst.  43;  4  John.  510;  4  Wend.  173;  1  Paige  97 ';  3  John.  566; 
2  Story  Eq.,  §  863,  959,  (a.) ;  3  Daniel  Ch.  Pr.  1833;  Ch.  35,  §  3. 

N.  HILL,  Jr.,  for  the  Appellant,  cited  16  Wend.  373 ;  26  Wend.,  152. 

BRONSON,  J.  The  granting,  continuing  and  dissolving  of  temporary  in- 
junctions rests  in  the  discretion  of  the  court  of  original  jurisdiction ;  a'id 
we  think  an  appeal  will  not  lie  from  the  order  dissolving  this  injunction. 

Motion  granted,  with  costs  of  the  motion  and  the  appeal. 


COURT  OF  APPEALS,  SEPTEMBER  TERM,  1848. 
BUTLER  £  VOSBURGH  vs.  ABRAHAM  F.  MILLER,  Sheriff. 

This  court  has  jurisdiction  of  an  appeal  taken  prior  to  the  1st  of  July  last,  under  the  5th 
section  of  the  judiciary  act  of  December,  1847,  (Statutes  1847,  p.  639,)  from  a  decision 
of  the  Supreme  Court  upon  bill  of  exceptions.  (Code  _5,  10.) 

Whether  appeals  may  still  be  brought  under  that  act  in  cases  where  the  action  was 
pen  ing  prior  to  the  1st  of  July  last.  Quere  ? 

Appeal  by  the  Plaintiffs  under  the  fifth  section  of  the  judiciary  act  of 
December,  1847,  (Slat.  1847,  p.  639,)  from  a  decision  of  the  Supreme 
Court  granting  a  new  trial  to  the  Defendant,  upon  a  bill  of  exceptions. 
The  appeal  was  taken  prior  to  the  first  day  of  July  last,  when  the  code  of 
procedure  took  effect,  (Slat.  184S,  p.  497.) 

K.  MILLER,  for  the  Defendant,  said  the  court  could  not  hear  the  appeal, 
as  the  provisions  of  the  judiciary  act  on  this  subject  were  repea'led  by  the 
388th  section  of  the  code.  He  cited  also  §§271,  282,  11. 

JOHN  H.  REYNOLDS, ybr  the  Plaintiffs,  cited  §  10  of  the  C"de. 

BRONSON,  J. — The  code  of  procedure  specifies  the  cases  in  whi<  h 
there  may  be  an  appeal  to  this  court,  without  including  the  appeal  on  a 
bill  of  exceptions  provided  for  by  the  judiciary  act  of  December,  1847, 
(§282,  11,)  and  abolishes  writs  of  error  and  appeals  as  they  have  heretofore 
existed,  (§271.)  And  further,  all  statutory  provisions  inconsistent  with  the 
code  are  repealed  (§388.)  But  originally  these  sections  only  applied  to 
actions  commenced  on  or  after  the  first  day  of  July  last:  (§8,  391,  10,) 
and  the  supplemental  code  has  only  applied  sections  271  and  282,  to  fu- 
ture proceedings  in  suits  pending  on  that  day.  (§2.)  This  appeal  was 
taken  prior  to  the  first  day  of  July  last,  and  we  still  have  jurisdiction  to 
hear  it.  (Code  §  10.)  The  act  of  December,  1847,  when  applied  to.ap- 
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peals  depending  on  the  first  of  July,  is  not  so  inconsistent  with  any  thing  in 
the  code  as  to  come  within  the  repealing  section,  (3S8.)  The  code  makers 
did  not  intend  to  take  away  any  right  which  had  already  attached  under 
the  old  law ;  but  only  to  change  the  law  for  the  future. 

Whether  appeals  may  still  be  brought  from  the  decisions  of  the  Su- 
preme Court  on  bills  of  exceptions,  in  cases  where  the  action  was  pend- 
ing prior  to  the  first  day  of  July,  is  a  question  which  need  not  now  be 
decided. 

We  are  of  opinion  that  this  appeal,  and  the  others  which  have  been 
mentioned  as  depending  on  the  same  question,  may  be  prosecuted  in  the 
same  manner  as  though  the  code  had  not  been  passed. 

Ordered  accordingly. 


COURT  OF  APPEALS,  NOVEMBER  TERM,  1848. 
SILAS  MARVIN,  et.  al.  vs.  ROBERT  M.  SEYMOUR,  et.  al. 

An  appeal  from  an  order  of  the  Supreme  Court  at  general  term  denying  a  rehearing  of 
an  order  made  at  a  special  term,  will  not  lie,  where  the  order  made  at  special  term 
is  such  as  would  not  be  reviewed  by  this  court  on  appeal  if  confirmed  by  the  general 
term. 

Thus,  where  a  motion  was  made  at  special  term  for  an  order  to  compel  one  of  the 
complainants  to  appear  and  submit  to  an  examination  before  a  master,  to  whom  the 
cause  had  been  referred,  and  was  denied ;  and  an  appeal  then  taken  to  the  general 
term  where  a  rehearing  was  denied,  held,  not  an  appealable  case  to  this  court,  if 
the  general  term  had  confirmed  the  order. 

The  cases  which  have  been  decided  by  this  court,  that  a  party  has  a  right  to  a.  rehear- 
ing  at  general  term  of  orders  made  at  special  term,  have  been  cases  where  the  sub- 
ject matter  of  the  order  was  appealable  to  this  court. 

The  Defendants  made  a  motion  before  the  Supreme  Court  in  special 
term,  for  an  order  to  compel  one  of  the  complainants  to  appear  and  submit 
to  an  examination  before  a  master,  lo  whom  the  cause  had  been  referred. 
The  motion  was  denied.  The  Defendants  then  applied  to  the  Supreme 
Court  in  general  term  for  a  rehearing,  which  was  denied  in  May  last. 
From  the  order  denying  the  rehearing  the  Defendants  appealed  to  this 
court. 

N.  HILL,  Jr.,  for  the  Repondents,  moved  to  dismiss  the  appeal. 
H.  DENIO,  for  the  Appellants. 

BRONSON,  J. — We  held  in  Grade  vs.  Freeland,  (1  Comst.,  228,) 
that  a  party  had  a  right  to  a  rehearing  at  the  general  term,  after  a  matter 
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had  been  decided  against  him  at  a  special  term  ;  and  we  have  acted  upon 
that  decision  by  reversing  orders  denying  a  rehearing.  But  it  has  been 
in  cases  where  the  order  made  at  the  special  term,  if  it  had  been  confirm- 
ed by  the  general  term,  might  have  been  reviewed  by  this  court  on  ap- 
peal. In  this  case  we  think  the  order  made  at  the  special  term  would 
not  have  been  appealable,  if  it  had  been  confirmed  by  the  Supreme  Court 
in  general  term ;  and  in  such  a  case  although  a  rehearing  may  be  impro- 
perly denied  by  the  Supreme  Court,  we  are  of  opinion  that  there  can  be 
no  appeal  from  the  decision  to  this  court. 
Motion  granted,  with  costs  of  the  appeal. 


COURT  OF  APPEALS,  NOVEMBER  TERM,  1848. 

HORACE  GROVEB,  Appellant,  vs.  IRA  COON,  Respondent 

An  appeal  will  not  lie  to  this  Court  in  an  action  "  originally  commenced  in  a  court  of  a 
justice  of  the  peace,"  where  the  judgment  of  the  supreme  court  in  such  action  was  ren- 
dered after  the  1st  day  of  July  last;  although  the  suit  may  have  been  pending  on 
the  writ  of  error  in  the  Supreme  Court  before  and  on  that  day. 

C.  P.  KIRKLAND,  for  the  Respondent,  moved  to  dismiss  the  appeal. 
Before  and  on  the  first  day  of  July  last  a  writ  of  error  was  pending  in 
the  Supreme  Court,  on  a  judgment  rendered  by  a  justice  of  the  peace,  in 
an  action  commenced  before  him.  On  the  20th  of  July  last,  the  Supreme 
Court,  after  argument,  affirmed  the  judgment  of  the  justice ;  and  Grover 
appealed  to  this  court  from  that  determination. 

JOHN  CLARKE,  for  the  Appellant. 

BKONSON  J.  The  282d  section  of  the  code  of  procedure  applies  to 
proceedings  subsequent  to  the  first  of  July,  in  suits  which  were  pending 
on  that  day.  (Supp.  Code,  §  2.)  The  writ  of  error  in  this  case  was 
pending  in  the  Supreme  Court  on  the  first  of  July,  and  was,  we  think,  a 
suit  within  the  meaning  of  the  statute.  The  judgment  of  affirmance  was 
subsequent  to  the  first  of  July;  and  as  the  action  was  "originally  com- 
menced in  a  court  of  a  justice  of  the  peace,"  there  was  no  right  of  appeal 
to  this  court.  (§  282, 1 1.)  The  judgment  of  the  Supreme  Court  was  final. 

We  see  no  force  in  the  objection  urged  by  the  Appellant's  counsel, 
that  the  statute  is  unconstitutional.  The  legislature  did  not  take  away  a 
right  of  appeal  which  had  already  attached  ;  they  only  said  that  for  the 
future,  no  appeal  to  this  court  should  be  allowed  in  such  cases. 

Motion  granted,  with  costs  of  the  appeal. 
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COURT  OF  APPEALS,  NOVEMBER  TERM,  1848. 
JAMES  SYME  vs.  MATTHIAS  B.  WARD,  survivor  of  WILLIAM  GOADBY. 

An  assignment  of  errors  being  served,  before  one  being  filed,  held  to  be  irregular. 
(Rule  4.) 

Where  the  Plaintiff  in  error  entered  an  order  precluding  the  Defendant  in  error  from 
joining  in  error ;  also  an  order  reversing  the  judgment  of  the  court  below,  with 
costs  ;  and  the  remittitur  was  issued  ihe  same  day,  held  that  the  remitlilur  was  ir- 
regularly issued,  that  Rule  20  governed  the  time  (ten  days)  of  issuing  remittiturs, 
on  judgments  taken  by  default,  on  common  orders  under  the  Rules,  as  well  as  judg- 
ments by  default  in  calendar  causes. 

This  court  has  power  to  allow  costs  on  a  motion  in  a  suit  commenced  before  the  1st  of 
July  last.  Section  270  of  the  code  is  made  applicable  to  proceedings  in  such  suits, 
subsequent  to  the  1st  of  July,  in  certain  specified  courts,  but  this  court  is  not  among 
that  number.  (Supp.  Code,  §2.) 

The  amount  of  such  costs  must  be  settled  by  taxation.  The  statute  authorizing  the 
Supreme  Court  to  make  rules  resulating  the  amount  of  costs  on  special  motions 
does  not  apply  to  this  court.  (Stat.  1840,  p.  333,  §  15,  39 ;  Slat.  1847,  p.  321,  §  8.) 

In  a  suit  commenced  since  the  first  of  July  last,  no  costs  of  motion  can  be  allowed; 
the  moving  party  must  bear  the  expense  of  getting  rid  of  the  irregular  proceedings  of 
his  adversary. 

Writ  of  error  by  Syme  to  remove  a  judgment  against  him  in  favor  of 
Ward  &  Goadby  in  the  New  York  Common  Pleas.  The  writ  of  error 
was  returned  and  filed  with  the  clerk  of  this  court  on  the  30th  of  June 
last.  On  the  same  day  the  Plaintiff  in  error  served  an  assignment  of 
errors  with  notice  that  the  Defendant  Ward,  who  had  survived  Goadby, 
was  required  to  join  in  error  within  eight  days,  or  be  precluded;  but  an 
assignment  of  errors  was  not  filed  until  the  next  day,  the  first  of  July. 
On  the  llth  of  July  the  Plaintiff  in  error  entered  an  order  precluding  the 
Defendant  in  error  from  joining  in  error.  On  the  13th  of  July  the  Plain- 
tiff in  error  entered  an  order  reversing  the  judgment  of  the  court  below 
with  costs ;  and  on  the  same  day  a  remittitur  was  issued. 

N.  HILL,  Jr.,  for  the  Defendant  in  error,  moved  to  set  aside  the  order 
precluding  the  Defendant  from  joining  in  error,  arid  all  subsequent  pro- 
ceedings for  irregularity. 

S.  STEVENS,  for  the  Plaintiff  in  error. 

BRONSON,  J. — The  Plaintiff  in  error  was  irregular  in  serving  an 
assignment  of  errors  before  one  had  been  filed  :  (Rule  IV.]  and  the  orders 
precluding  the  Defendant  from  joining  in  error,  and  reversing  the  judg- 
ment, were  therefore  unauthorized.  We  are  also  of  opinion,  that  the  re- 
miltitur  should  not  have  been  sent  to  the  court  below  until  the  expiration 
of  ten  days  from  the  reversal  of  the  judgment.  (Rule  XX.) 
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As  the  Defendant  in  error  has  been  obliged  to  come  here  at  considera- 
ble expense  to  get  rid  of  an  irregular  proceeding,  he  ought  to  have  costs 
on  the  motion,  if  \ve  have  any  authority  to  give  them.  The  270th  sec- 
tion of  the  code  of  procedure  forbids  the  allowance  of  costs  to  the  party 
who  makes  a  motion.  But  originally  that  section  did  not  apply  to  this 
suit,  which  was  commenced  before  the  first  of  July.  (Code,  §  8,391.) 
And  although  it  has  since  been  applied  to  proceedings  in  such  suits  subse- 
quent to  the  first  of  July  in  certain  specified  courts,  this  court  is  not  among 
the  number.  (Supp.  Code,  §2.)  We  therefore  have  power  to  allow  costs. 
The  amount  must  be  settled  by  taxation.  The  statute  authorizing  the 
Supreme  Court  to  make  rules  regulating  the  amount  of  costs  on  special 
motions  does  not  apply  to  this  court.  (Stat.  1840,  p.  333,  336,  §  15,  39; 
Slat.  1847,  p.  321,  §8.)  If  the  suit  had  been  commenced  since  the  first 
of  July,  the  Defendant  in  error  would  have  been  obliged  to  bear  the  ex- 
pense of  getting  rid  of  the  irregular  proceedings  of  his  adversary. 

Motion  granted,  with  costs  to  be  taxed. 


HENRY  W.  LIVINGSTON  vs.   JACOB  R.  HALLENBECK,  Sheriff  of  Columbia 
County,  and  others. 

An  assessment  for  the  taxation  of  rents  under  the  act  of  1846,  may  be  corrected  by 
affidavit. 

That  act  (1846,)  merely  adds  a  new  subject  for  taxation,  which  is  left  to  be  governed 
by  the  general  law  regulating  the  assessment  and  collection  of  taxes,  in  every  re- 
spect, except  those  in  which  a  different  mode  is  prescribed  by  statute.  Reference  to 
the  general  law,  is  expressly  made  in  the  act,  as  pointing  out  the  "  manner"  and 
"  extent"  of  the  assessment. 

A  person  therefore  entitled  to  receive  rents  subjected  to  such  taxation,  has  a  right  to 
avail  himself  of  an  affidavit  as  to  the  value  of  his  property  under  the  lath  section  of 
Art.  2,  Title  2,  chap.  13,  part  1,  of  the  Revised  Statutes. 

Where  an  affidavit  (to  reduce  the  amount  of  the  tax)  in  pursuance  of  the  15th  section 
above  cited,  is  presented  to  the  assessors,  it  is  their  duty  to  relieve,  and  correct  the 
assessment  in  accordance  therewith.  They  should  pursue  strictly  the  directions 
contained  in  that  section. 

This  court  has  no  power  to  restrain  by  injunction  the  collection  of  taxes,  irregularly 
or  erroneously  assessed,  under  this  law.  The  party  has  other  remedies  to  redress 
such  grievance.  The  assessors  are  personally  liable  for  a  faithful  and  honest  dis- 
charge of  duty.  Tompkins  vs.  Sands,  8  Wend.,  462. 

The  assessors  have  no  discretion  on  their  part  to  reject  such  an  affidavit  made  under 
said  15th  section,  when  tendered  to  them  ;  they  are  bound  to  receive  it,  and  to  strike 
out  the  assessment  accordingly. 

li  seems  that  a  neglect  to  perform  such  duty  would  subject  them  to  liability  for  all  the 
damages  in  consequence. 
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If  the  course  pursued  by  them  in  making  the  assessment  furnishes  evidence  of  a  cor- 
rupt motive,  or  design  to  tax  an  individual  beyond  the  provisions  of  law,  or  to  de- 
prive him  of  any  legal  rights  and  privileges,  a  proper  case  is  then  presented  for  the 
jurisdiction  of  the  criminal  courts.  Weaver  vs.  Devendorf,  3  Denio,  117. 

The  constitutionality  of  the  act  (1846,)  discussed,  and  held  to  be  constitutional— 
although  defective  and  needing  amendment. 

This  court  has  no  jurisdiction  over  the  question  of  estimating  the  value  of  rents — such 
as  wheat  rents,  at  a  certain  sum  per  bushel,  &c. — the  statute  confides  that  subject 
to  the  assessors  alone,  and  their  judgment  (if  honestly  exercised)  is  conclusive. 

All  leases  which  originally  had  more  than  twenty-one  years  to  run,  although  they  may 
have,  when  assessed,  but  a  short  term  remaining,  are  taxable,  and  continue  to  be 
taxable  until  the  expiration  of  their  terms.  The  statute  makes  it  the  duty  of  the 
assessors  "  to  ascertain  the  amount  of  rents  reserved  in  any  leases  in  fee,  or  for  one 
or  more  lives,  or  for  a  term  of  years  exceeding  twenty-one  years,  &c." 

Argued  at  General  Term,  before  Harris,  Watson  and  Parker,  Justices. — 
This  was  a  motion  to  dissolve  an  injunction.  The  bill  was  filed  in  the 
late  Court  of  Chancery  to  restrain  the  sheriff  of  Columbia  from  proceed- 
ing to  advertise  and  sell  certain  lands  of  the  Plaintiff  under  warrants  issued 
to  him  by  the  county  treasurer  for  the  collection  of  taxes  imposed  under 
the  act  passed  May  13,  1846,  entitled  "  an  act  to  equalize  taxation." 
Several  irregularities  in  the  assessments  were  alleged,  but  the  principal 
one  was,  that  the  assessors  of  the  towns  of  Gallatin,  Livingston  and  Tagh- 
kanic  had  refused  to  receive  the  affidavit  of  the  complainant  and  to  cor- 
rect the  assessments  in  accordance  with  it.  It  appeared  by  the  affidavits 
tendered  that  the  Plaintiff  was  largely  indebted.  The  principal  question 
argued  by  counsel  was,  whether  under  the  act  above  referred  to,  the  per- 
son assessed  had  the  right  to  correct  the  assessment  by  his  own  affidavit, 
as  in  other  cases  of  the  assessment  of  personal  estate. 

The  other  questions  sufficiently  appear  in  the  opinion  of  the  court. 

H.  HOGEBOOM,  for  Defendants. 
J.  SUTHERLAND,  for  Plaintiff. 

PARKER,  Justice. — On  the  argument  of  the  motion  to  dissolve  the  in- 
junction in  this  cause,  several  important  questions  were  discussed,  arising 
under  the  act  entitled  •'  an  act  to  equalize  taxation,"  passed  May  13, 
1846,  These  questions  will  be  of  frequent  occurrence  until  a  judi- 
cial construction  shall  have  been  given  to  that  act,  and  it  is  therefore  de- 
sirable that  they  should  be  settled,  though  it  may  not  be  strictly  necessary 
to  decide  them  for  the  purpose  of  disposing  of  the  motion  before  us. 

The  most  important  of  these  questions  is,  whether  the  person  entitled  to 
receive  rents  subjected  to  taxation,  has  a  right  to  avail  himself  of  an  affi- 
davit as  to  the  value  of  big  property  under  the  16th  section  of  art.  2,  title 
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2,  chap.  13,  part  1,  of  the  Revised  Statutes.  It  is  there  provided,  that  if 
any  person  whose  real  or  personal  estate  is  liable  to  taxation,  shall,  at 
any  time  before  the  assessors  shall  have  completed  their  assessments,  make 
affidavit  that  the  value  of  his  real  estate  does  not  exceed  a  certain  sum  to 
be  specified  in  such  affidavit ;  or  that  the  value  of  the  personal  estate 
owned  by  him,  after  deducting  his  just  debts  and  his  property  invested  in 
the  stock  of  incorporated  companies,  liable  to  taxation  on  their  capital, 
does  not  exceed  a  certain  sum  to  be  specified  in  the  affidavit,  it  shall  be 
the  duty  of  the  assessors  to  value  such  real  or  personal  estate,  or  both,  as 
the  case  may  be,  at  the  sums  specified  in  such  affidavit  and  no  more.  This 
provision,  it  will  be  seen,  rextends  to  every  description  of  property  both 
real  and  personal,  and  is  still  in  full  force,  no  exception  having  been  made 
to  it  by  any  subsequent  legislation. 

By  the  act  of  1846,  a  species  of  property,  previously  omitted,  was  sub- 
jected to  taxation.  Before  that  time,  rents  due  were,  I  think,  properly 
taxable  as  personal  property.  They  were  clearly  within  the  description 
of  personal  property  as  defined  in  3d  sec.  of  the  first  title  of  the  chapter 
above  cited.  But  by  the  act  of  1846,  rents  not  due  but  reserved  on  cer- 
tain leases  were  declared  taxable  at  a  principal  sum,  the  interest  of  which* 
at  the  legal  rate,  would  produce  a  sum  equal  to  such  rents.  This  species 
of  property  was  called  at  common  law  an  "  incorporeal  hereditament"  and 
came  under  the  denomination  of  "  real  property."  2  Black.  Com.,  41. 
But  the  act  of  1846  declares  that  such  "  rents  shall  be  assessed  to  th& 
person  or  persons  entitled  to  receive  the  same  as  personal  estate  which  it 
is  hereby  declared  to  be  for  the  purpose  of  taxation  under  this  act."  The 
meaning  of  which  expression  clearly  is,  that  for  the  purpose  of  carrying 
into  effect  that  act  and  subjecting  it  to  taxation,  it  should  be  assessed  as, 
and  was  declared  to  be,  personal  estate  :  and  the  reason  for  this  expres- 
sion as  plainly  is,  that,  when  not  otherwise  specially  provided  by  the  act 
of  1846,  the  forms  and  mode  of  assessing  and  collecting  taxes  on  other 
personal  property  might  be  adopted. 

What  other  reason  could  there  have  been  for  declaring  it  personal  es- 
tate 1  The  tax  is  to  be  assessed  in  the  tow»  where  the  lands  lie.  In  thig 
respect  it  is  like  a  tax  on  real  estate,  and<  not  like  that  on  personal  estate, 
which  follows  the  residence  of  the  person  whose  property  is  assessed.  The 
second  section  of  the  act  of  1846  requires  the  supervisors  to  assess  such 
taxes  in  the  same  manner  and  to  the  same  extent  as  any  personal  estate  of 
the  inhabitants  of  such  town.  Beyond  that  extent,  they  have  no  power 
to  go. 

I  regard  the  act  of  1846,  as  merely  adding  a  new  subject  for  taxation* 
44 
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•which  is  left  to  be  governed  by  the  general  law  regulating  the  assessment 
and  collection  of  taxes  in  every  respect,  except  those  in  which  a  different 
mode  is  prescribed  by  statute.  Indeed  reference  to  the  general  law  is 
expressly  made  in  the -act  of  1846,  as  pointing  out  the  "manner"  and 
"  extent"  of  the  assessment. 

The  general  law  is  unrepealed  and  that  and  the  act  of  1846,  must  be 
construed  together,  and  full  effect  must  be  given  to  both. 

Such  also  seems  to  have  been  the  view  entertained  in  the  Senate  of 
this  State  when  this  act  was  under  discussion  there,  as  appears  by  Senate 
Document  No.  135.  of  1846.  That  is  a  report  from  the  finance  commit- 
tee to  which  the  bill  was  referred,  in  which  it  was  conceded  that  the  usual 
affidavit  to  reduce  the  amount  of  the  tax  might  be  made  as  in  other  per- 
sonal assessments,  and  one  of  the  grounds  of  objection  made  to  the  pas- 
sage of  the  bill  was  that  there  would  be  cases  in  which  such  affidavit 
would  not  afford  adequate  relief. 

It  is  true,  cases  may  occur  in  which  the  form  of  the  affidavit  prescribed 
by  the  statute  would  not  relieve  the  person  assessed.  Suppose  him  to  be 
worth  $100,000  of  personal  estate,  irrespective  of  his  interest  in  leasehold 
estates,  situated  in  three  towns,  and  those  interests  are  assessed  in  each  of 
those  towns  at  $50,000.  That  would  make  $250,000  of  personal  pro- 
perty. For  $  100,000  of  this  he  is  assessed  in  the  town  of  his  residence. 
His  debts  amount  to  $100,000.  His  affidavit  must  be  in  the  language  of 
the  statute  that,  the  value  of  the  personal  estate  owned  by  him  after  de- 
ducting his  just  debts  does  not  exceed  $150,000:  yet  such  an  affidavit 
will  afford  him  no  relief,  either  in  the  town  of  his  residence,  or  in  either 
of  the  three  towns  where  his  rents  are  assessed,  for  in  neither  of  those  is 
he  assessed  as  high  as  $150,000,  and  he  must  submit  to  the  injustice  of 
paying  a  tax  on  $250,000  of  personal  estate,  when  he  is  in  fact  worth 
but  $150,000. 

This  illustration  shows  that  the  act  is  defective  and  needs  amendment. 
Though  cases  of  this  description  may  be  of  rare  occurrence,  yet  the  form 
of  the  affidavit  should  be  altered  so  as  to  afford  equal  protection  to  all. 
This  defect  authorizes  no  inference  against  the  applicability  to  an  assess- 
ment for  rents  of  the  15th  section  above  cited ;  it  only  shows  that  it  may 
happen  in  some  instances  that  the  law  is  inadequate  to  protect  against  an 
unjust  assessment. 

I  have  shown  that  it  is  the  settled  policy  of  the  law  that  all  valuation 
assessments  might  be  corrected  by  the  affidavit  of  the  person  assessed. 
Such  a  provision  is  necessary  to  the  protection  of  the  rights  of  the  citizen 
against  mistake  or  abuse.  The  deduction  of  the  debts  of  the  person  as- 
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sessed  is  perhaps  of  minor  importance,  but  as  a  means  of  keeping  the 
assessment  of  rents  within  its  proper  limits,  the  right  to  make  the  affida- 
vit of  value  is  indispensable  to  a  just  administration  of  the  law.  Indeed 
there  is  no  other  remedy — no  other  means  are  provided  for  redress.  The 
assessment  presents  only  the  aggregate  sums :  and  if  by  mistake  or  other- 
wise, the  landlord  were  assessed  to  the  extent  of  four  times  his  actual  in- 
terest in  the  lands,  without  the  right  to  correct  such  assessment  by  his 
oath,  he  would  be  remediless.  Either  of  the  affidavits  required  by  the 
15th  section  above  cited,  would  be  sufficient  to  correct  an  error  in  the 
valuation  of  rents,  but  the  legislature  having  chosen  to  declare  such  pro- 
perty personal  estate,  have  by  so  doing  directed  which  affidavit  is  to  be 
adopted. 

It  could  not  have  been  intended  by  the  legislature  that  the  valuation  of 
one  species  of  property  should  be  placed  entirely  beyond  the  reach  of  cor- 
rection, while  that  of  all  other  property  both  real  and  personal  is  control- 
led by  the  affidavit  of  the  person  whose  property  is  assessed.  If  so,  it 
ought  not  certainly  to  be  called  an  "  act  to  equalize  taxation."  Such 
legislation  would  be  a  departure  from  a  well  established  system,  danger- 
ous as  a  precedent  and  partial  and  oppressive  in  its  operation.  Some  of 
those  who  have  sought  the  repeal  of  the  act  of  1846,  have  attempted  to 
give  to  it  the  construction  now  contended  for  by  the  Defendants,  for  the 
purpose  of  attaching  to  it  an  odious  character,  with  which  I  think  it  is 
not  justly  chargeable.  Senate  Doc.  for  1847,  JVb.  47.  Indeed  it  has 
been  argued,  in  one  instance  at  least,  before  us  that  the  law  could  not  be 
sustained  and  enforced,  and  that  it  ought  to  be  held  void  by  the  courts, 
because  no  provision  was  specially  made  in  it  to  correct  an  unjust  assess- 
ment. The  construction  that  I  put  on  the  act  relieves  us  from  the  neces- 
sity of  examining  into  the  soundness  of  such  an  argument. 

I  think  therefore  the  assessors  of  the  towns  of  Gallatin,  Livingston  and 
Taghkanic  erred  in  not  correcting  the  assessments  in  accordance  with  the 
affidavits  presented.  They  ought  to  have  pursued  strictly  the  directions 
contained  in  the  15th  section  above  cited,  and  relieved  the  Plaintiff  from 
the  assessments. 

It  is  also  claimed  on  the  part  of  the  Plaintiff,  that  in  ascertaining  the 
value  of  the  annual  wheat  rents,  the  assessors  committed  an  error  to  his 
prejudice,  by  estimating  wheat  at  $1-25  per  bushel  when  it  was  in  fact 
worth  but  $  1-00  per  bushel.  Conceding  that  the  estimate  in  this  respect 
was  wrong,  I  do  not  see  that  this  court  has  any  jurisdiction  to  review  it. 
The  statute  confides  that  subject  to  the  assessors  alone,  and  if  that  judg- 
ment be  honestly  exercised  it  is  conclusive  upon  all  interested,  exrent  *+ 
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far  as  the  affidavit  made  under  the  said  15th  section  may  serve  to  correct 
it ;  and  even  if  illegal  items  were  included  in  the  estimate,  as  is  also  alleged 
by  Plaintiff,  although  it  might  under  some  circumstances  make  the  as- 
sessors personally  liable,  it  would  not  vitiate  the  assessment.  People  vs. 
Supervisors  of  Alltgany,  15  Wend.,  198.  In  estimating  the  value,  the 
assessors  acted  judicially.  Weaver  vs.  Devcndorf,  3  Denio,  1 17. 

It  is  stated  in  the  bill  of  complaint,  that  many  of  the  leases  of  which 
the  rents  are  taxed,  though  originally  given  for  a  term  exceeding  twenty- 
one  years,  had  but  a  few  years  more  to  run  at  the  time  of  the  assessment ; 
and  it  is  contended  that  they  \vere  not  therefore  subject  to  taxation.  The 
statute  makes  it  the  duty  of  the  assessors  "  to  ascertain  the  amount  of 
rents  reserved"  in  any  leases  in  fee,  or  for  one  or  more  lives,  or  for  a 
term  of  years  exceeding  twenty-one  years."  It  seems  to  me  plain  that 
this  language  includes  all  leases  which  originally  had  more  than  twenty- 
one  years  to  run.  It  is  not  the  unexpired  term  that  determines  the  class 
to  which  the  lease  belongs  ;  that  can  only  be  ascertained  by  the  language 
of  the  lease  itself.  It  would  not  surely  be  contended,  that  a  lease  for 
lives,  originally  subject  to  taxation,  became  exempt,  when  but  a  short 
term  of  life  remained.  If  rents  were  reserved  in  a  lease  for  a  term  exceed- 
ing twenty-one  years  I  have  no  doubt  they  continue  to  be  taxable  till  the 
/expiration  of  the  term. 

The  Plaintiff  can  not  avail  himself  of  the  agreement  between  himself 
•and  his  tenants  that  a  new  lease  should  be  executed  for  the  unexpired 
term.  Though  that  unexpired  term  be  less  than  twenty-one  years,  the 
rents  would  still  be  liable  to  taxation.  The  assessors  look  only  at  the 
lease  existing  at  the  time  of  the  assessment,  and  not  at  the  agreement  to 
substitute  anew  one. 

With  the  construction  I  have  given  the  act  I  do  not  see  upon  what 
ground  the  law  of  1S46  can  be  held  to  be  unconstitutional.  It  operates 
upon  an  actual  tangible  capital.  The  interest  of  the  landlord  possesses 
.definite  and  appreciable  value~— as  much  so  as  a  mortgage,  which  in  some 
respects  it  resembles,  or  an  annuity.  The  law  subjects  this  like  all  other 
property  to  taxation,  and  such  act  is  a  legitimate  exercise  of  the  sove- 
reign power.  Thomas  vs.  Leland,  24  Wend.,  65.  Even  if  it  should  be 
considered  that  this  same  property  was  before  taxed,  that  would  not  ren- 
der the  law  invalid.  It  would  only  operate  as  a  double  taxation,  which 
in  some  cases  previously  existed,  as  where  a  mortgage  on  land  was  the 
only  security. 

It  is  not  a  law  impairing  the  obligation  of  contracts.  It  in  no  way  in- 
terferes with  the  contract  between  the  landlord  and  his  tenant — but  it 
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leaves  the  obligation  to  pay  the  taxes,  if  there  be  any,  in  full  force  ac- 
cordinor  to  the  contract  between  them.     It  only  collects  for  the  use  of  the 

o  • 

public,  something  out  of  property  or  the  owner  of  property,  in  return  for 
the  protection  afforded  by  the  government. 

I  think  there  was  the  constitutional  right  to  pass  the  law  ;  whether 
that  power  was  discreetly  exercised,  is  not  a  question  for  the  decision  of 
the  courts. 

The  law  then  being  constitutional,  but  the  powers  under  it  being  in 
some  respects  irregularly  or  erroneously  exercised,  it  remains  to  be  con- 
sidered whether  the  authority  of  this  court  can  be  exerted  to  restrain  by 
injunction  the  collection  of  the  taxes  in  question. 

If  the  proceedings  are  void,  the  law  affords  an  adequate  remedy  with- 
out a  resort  to  a  bill  in  equity.  In  such  case  the  sale  of  the  wood  lots  in 
question  would  not  divest  the  title  of  the  Plaintiff,  but  he  would  hare  a 
perfect  defence  at  law  against  an  action  to  recover  from  him  the  posses- 
sion. Van  Doren  vs.  The  Mayor  of  New  York,  9  Paige,  388 ;  Mooen 
vs.  Smedley,  6  John.  Ch.  Rep.,  28  ;  4  do.,  352  ;  Mayor  of  Brooklyn  vs. 
Meserole,  26  Wend.,  132;  I  Paige,  114;  Jltkins  vs.  Brewer,  b  Cow., 
206 ;  Norton  vs.  Mchmoody,  7  Wend.,  200 ;  Parker  vs.  Walrod,  16 
Wend.,  574. 

If  the  proceedings  are  merely  erroneous  and  not  void,  I  know  of  no 
equitable  power  existing  in  this  court  to  review  them  and  correct  the 
error.  The  Plaintiff"  has  other  remedies  to  redress  such  grievance.  The 
assessors  are  personally  liable  for  a  faithful  and  honest  discharge  of  duty 
Tompkins  vs.  Sands,  8  Wend.,  462.  If  the  affidavit  was  offered  to  be 
made  or  was  tendered  to  them  in  the  form  prescribed  by  law,  there  was 
no  discretion  on  their  part  to  reject  it.  They  were  bound  to  receive  it 
and  to  strike  out  the  assessment ;  and  I  do  not  see  how  a  neglect  of  this 
plain  duty  could  fail  to  subject  them  to  liability  for  all  the  damages  sus- 
tained in  consequence.  If  the  course  pursued  by  them  in  making  the  as- 
sessment furnishes  evidence  of  a  corrupt  motive,  or  a  design  to  tax  the 
Plaintiff"  beyond  the  provisions  of  law,  or  to  deprive  him  of  any  legal 
rights  and  privileges,  a  proper  case  is  then  presented  for  the  jurisdiction 
of  the  criminal  courts.  Weaver  vs.  Devendorf  3  Denio,  1 17. 

But  conceding  even,  that  this  is  a  proper  case  for  equitable  relief  in 
this  court,  I  do  not  think  it  is  one  in  which  an  injunction  can  be  sustained. 
The  filing  of  a  notice  of  lis  pendens  would  protect  the  Plaintiff  against 
any  claim  to  the  woodland  that  might  be  made  under  the  sheriff's  sale. 
Osborne  vs.  Taylor,  5  Paige,  515.  See  also  the  opinion  in  Van  Rensse- 
laer  vs.  Kidd,  decided  at  the  present  term  of  this  court. 
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The  injunction  must  therefore  be  dissolved  with  $15  costs. 

Mr.  Justice  Watson  concurred  in  the  above  opinion.  Mr.  Justice  Har- 
ris concurred  in  the  result,  without  expressing  any  opinion  upon  the 
question  whether  an  assessment  for  rents  may  be  corrected  by  affidavit. 


CHARLES  W.  LYNDE  vs.  STEPHEN  VERITY  and  wife,  EDWARD  WILSON  and 

others. 

If  a  Defendant  omits  to  serve  his  answer  within  the  twenty  days  prescribed  by  §§  107, 
121,  of  the  code,  he  is  not  utterly  and  finally  excluded  from  his  defence,  but  may  on 
application  to  the  court  with  a  suffic  ient  excuse  and  swearing  to  merits,  be  permitted 
to  serve  his  answer  and  to  come  in  and  defend,  (upon  terms.) 

The  provisions  of  the  statute  are  not  to  be  construed  peremptorily,  but  directory  in 
such  a  case. 

The  court  should  require  a  Defendant  upon  a  motion  of  this  kind  to  prepare  and  swear 
to  his  answer,  and  serve  it  with  his  other  motion  papers. 

Kings  County  Special  Term,  December  3d,  1848,  before  Strong,  Jus- 
tice. A  motion  was  made  to  allow  the  Defendant  Wilson  to  answer 
although  more  than  20  days  had  elapsed  since  the  complaint  and  sum- 
mons had  been  served  upon  him.  It  appeared  that  there  had  been  a  mis- 
understanding between  him  and  his  attorney  which  had  caused  the  delay. 
He  swore  to  merits.  . 

A.  CRIST,  'in  favor  of  the  Relators. 
C.  R.  LYNDE,  Contra. 

STRONG,  Justice. — The  107th  section  of  the  code  of  procedure  directs 
that  the  summons  shall  require  the  Defendant  to  answer  the  complaint, 
and  serve  a  copy  of  the  answer  within  twenty  days  after  the  service  of 
the  summons,  exclusive  of  the  day  of  service.  The  121st  section  says 
that  the  answer  must  be  served  within  twenty  days  after  service  of  a 
copy  of  the  complaint.  The  201st  section  provides  that  judgment  for  the 
Plaintiff  may  be  had  if  the  Defendant  fails  to  answer  the  complaint,  in 
'.he  several  ways  specified  in  that  section.  It  is  insisted  that  the  terms  of 
the  statute  are  peremptory,  and  that  this  court  cannot  after  the  lapse  of 
the  twenty  days,  and  a  failure  to  answer  within  that  time,  open  any  sub- 
sequent proceedings  and  let  the  Defendant  in  to  answer.  There  are  some 
cases  undoubtedly  where  there  must  be  a  strict  compliance  with  the 
statute  as  to  time,  or  the  party  making  the  default  is  remediless.  Such  is 
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the  rule  in  reference  to  the  performance  of  a  condition  precedent  to  the 
vesting  a  right.  The  condition  must  be  performed  or  the  right  never  occurs. 
That  may  be  the  case  on  appeals,  as  was  decided  by  the  late  chancellor 
where  the  right  to  sustain  them  depends  upon  the  performance  of  some 
act  within  a  given  time.  The  right  to  appeal  at  all  is  conferred  by  the 
statute.  The  party  has  had  an  opportunity  of  being  heard  and  has  ordi- 
narily been  heard  in  his  defence,  and  the  presumption  at  least  is  that  jus- 
tice has  been  done.  But  it  is  different  I  apprehend  where  the  result  of  a 
rule,  if  adopted,  would  deprive  the  Defendant  of  a  right  existing  inde- 
pendently of  the  statute.  There  it  would  be  in  the  nature  of  a  penalty 
and  that  should  never  be  inflicted  without  clear  and  explicit  directions  to 
that  effect.  Now  the  privilege  of  being  heard  when  charged  with  an 
offence,  or  even  a  pecuniary  demand,  is  an  innate,  not  a  statutory,  right, 
and  no  one  should  be  precluded  from  making  his  defence  where  he  has 
from  some  unforeseen  accident,  or  any  other  excusable  cause,  omitted  to 
interpose  it  on  paper  within  the  time  prescribed  by  the  statute.  Nor  can 
I  suppose  that  the  framers  of  the  code  designed  to  produce  so  great  a 
hardship.  The  provisions  of  the  statute  must  be  considered  as  merely  di- 
rectory. The  Defendant  cannot  be  let  in  to  make  his  defence  as  a  matter 
of  course.  He  must  excuse  the  delay  and  satisfy  the  court  that  he  has 
a  probable  defence  on  the  merits.  That  the  court  may  be  reasonably 
satisfied  that  he  has  such  defence  he  must  draw  and  swear  to  his  proposed 
answer  and  serve  a  copy  of  it  with  his  notice  of  motion.  He  will  then 
be  permitted  to  answer  on  terms  such  as  the  nature  of  the  case  may  re- 
quire. 

As  no  copy  of  the  proposed  answer  has  been  served  in  this  case  the 
motion  may  lie  over  until  a  subsequent  day  in  the  term  with  the  privilege 
of  re-moving  it  on  proving  the  service  of  the  requisite  papers.  The  De- 
fendant must  pay  10  dollars  costs. 


6^    MAURICE  S.  TRAVER  and  others  against  FOUNTAIN  S.  TRAVER  and  others. 

Proceedings  for  the  partition  of  lands,  may  be  commenced  by  petition,  and  conducted 

as  formerly,  under  the  Revised  Statutes,  (title  3,  chap.  5,  part  3). 

£%    The  code  of  procedure  in  its  general  scope  does  not  include  such  proceedings  among 
,.         its  "  civil  actions."    If  it  did,  the  390th  section  excepts  them  from  its  operation. 

Whether  such  proceedings  may  also  be  commenced  by  summons  and  complaint  under 
~       the  code.    Quert  ?    The  cage  of  Wat  ton  vt.  Brigham,  ante.  290  and  Sackut  vt.  Stil~ 


352  New  York  Supreme  Court 

wtll,  ante.  318,  (which  decide  that  such  proceedings  may  be  commenced  under  the 
code)  commented  upon. 

It  teems  that  the  commissioners  of  the  code,  intended  originally  to  include  partition 
among  their  civil  actions,  but  that  th«  legislature  intended  otherwise;  and  hare  ex- 
pressed that  intention  in  the  code. 

Dutchess  Special  Term,  Dec.  7,  1848.  This  was  a  proceeding  for 
partition  of  lands,  commenced  by  petition  according  to  the  former  practice 
under  the  third  title  of  chap.  5.  part  III  of  the  Revised  Statutes.  On 
proof  of  due  service  of  the  petition,  the  Plaintiffs  move  for  the  usual 
order  to  answer  the  petition,  &c. 

WM.  J.  STREET,  for  Petitioner. 
JVo  one  opposing. 
At  the  same  time  a  like  motion  was  made  in  another  case. 

AMBROSE  WAGER,  for  Petitioners. 
J.  EMOTT,  JR.,  for  Defts. 

The  cases  were  considered  together,  and  after  advisement,  the  follow- 
ing opinion  was  delivered  by, 

BARCULO,  Justice.     Two  questions  are  involved. 

1st.  Does  the  code  of  procedure,  in  its  general  scope,  include  proceed- 
ings by  petition,  for  partition  among  its  civil  actions  ? 

2d.  If  so,  does  not  the  390th  section  except  them  from  its  operation  ? 

After  the  most  careful  consideration,  1  have  come  to  a  conclusion  favor- 
able to  the  petitioners  on  both  of  these  points.  Not  having  leisure  to 
write  out  an  opinion  at  length,  I  will  endeavor  to  give  a  concise  summary 
of  the  course  of  reasoning  by  which  this  conclusion  is  attained. 

1.  The  preamble  to  the  code  recites  the  expediency  of  abolishing  the 
existing  forms  of  actions  and  pleadings  in  cases  at  common  law,  "  and 
that  the  distinction  between  legal  and  equitable  remedies  should  no  longer 
continue,  and  that  an  uniform  course  of  proceeding  in  all  cases  should  be 
established."     The  words  "  in  all  cases"  in  the  last  clause,  evidently  refer 
to  the  preceding  context,  and  are  limited  to  common  law  actions  and  suits 
in  equity.     This  is  also  apparent  from  the  fact  that  the  code  expressly 
excepts  all  special  proceedings,  and  numerous  other  statutory  remedies 
which  partake  of  the  nature  of  actions.     The  preamble  therefore  con- 
templates merely  the  abolition  of  the  existing  forms  of  proceeding  in 
actions  at  common  law  and  in  suits  in  equity;  and  the  adoption  of  one 
new  uniform  course  of  proceeding  for  both. 

2.  The  second  section  follows  up  the  same  idea,  by  declaring  that  "  an 
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action  is  a  regular  judicial  proceeding  in  which  a  party  prosecutes  another," 
&c.  The  word  regular  cannot  be  fairly  applied  to  statutory  remedies  un- 
known to  the  common  law.  The  phrase  seems  to  be  at  least  as  strong  as 
"  by  the  law  of  the  land,"  or  "  by  the  due  course  and  process  of  law,"  which 
are  construed  to  imply  a  trial  had  according  to  the  course  of  the  common 
law.  Taylor  vs.  Porter^  4  Hillt  140. 

3.  All  actions  at  common  law  were  commenced  by  writ.     3  Black. 
Com.  1 17,  254.     All  suits  in  equity  were  commenced  by  bill  and  subposna. 
No  suit  or  action  Was  commenced  by  petition. 

4.  There  Was  no  common  law  action  of  partition  between  joint  tenants 
or  tenants  in  common.     The  writ  of  partition  lay  only  between  coparce- 
ners until  the  statute  of  Henry  VIIL     2  Black.  Com.,  189,  194  j  1  Ste- 
phens' Com.,  317,  323,  327. 

5.  The  proceedings  in  question  are  commenced  by  statutory  petition, 
and  are  therefore  neither  an  action  at  common  law,  nor  a  suit  in  equity; 
and,  consequently,  not  within  the  definitions  and  purview  of  the  code. 

6.  Again :  The  definition   requires  that  one   party  should   prosecute 
another.     This  is  not  true  in  ordinary  partition  cases.     It  is  often  a  mat- 
ter of  indifference  or  chance,  which  of  the  owners  become  petitioners,  and 
which  Defendants— all  being  equally  desirous  of  a  division  and  only  com- 
pelled, perhaps  by  infant  or  absent  owners,  to  require  the  aid  of  a  court. 
The  petitioner  recovers  nothing  from  the  Defendants.     He  must  be  owner 
and  possessor  before  he  can  proceed  at  all ;  and  instead  of  recovering  he 
must  set  forth  and  prove  the  Defendant's  title  himself.     He  does  not  com- 
plain of  any  wrong  done,  or  thing  withheld,  by  the  Defendants ;  but 
merely  asks  the  court  to  do  that  which  will  benefit  all  the  owners  equally. 
The  judgment  does  not  enlarge  or  diminish  the  rights  or  interests  of  any 
of  the  parties.     It  does  not  award  any  thing  to  any  one — not  even  costs, 
but  merely  enables  each,  at  his  own  expense,  to  possess  and  enjoy,  in  one 
mode,  the  property  which,  before^  he  could  possess  and  enjoy  in  another. 
And  finally  no  execution  is  given  to  enforce  the  decree  of  partition,  but 
the  parties  are  left  to  their  respective  actions  of  ejectment.     The  principal 
elements  of  an  action  are  therefore  wanting. 

7.  The  proceedings  in  question  have  never  been  deemed,  treated  or 
called  a  legal  action.     The  party  seeking  partition  is  termed  a  petitioner, 
not  a  plaintiff.     He  prays  instead  of  demanding.     The  Revisers  in  their 
notes  say  "  the  whole  proceeding  is  more  akin  to  a  bill  in  equity  than  an 
action  at  law,"  which  clearly  implies  that  it  is  neither. 

8.  Again ;  Numerous  provisions  of  the  code  seem  to  contemplate  only 
the  regular  ordinary  actions  and  suits ;  and  appear  to  be  not  well  adapted, 
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if  at  all  applicable,  to  partition.  Such  are  some  of  the  provisions  in  re- 
lation to  entering  judgments  and  issuing  executions.  The  provision  for 
costs  applies  to  hostile  parties,  and  costs  are  given  to  the  prevailing  party 
against  the  other,  which  cannot  refer  to  partition.  Moreover  if  it  is  an  action 
it  must  fall  within  the  68th  or  77th  sections  of  the  code  in  regard  to  lim- 
itations, and  thus  the  court  will  be  reduced  to  the  dilemma  of  deciding  that 
partition  is  an  action  for  the  recovery  of  real  property  within  the  68th,  or 
that  it  is  barred  within  ten  years  after  the  cause  of  action  accrued,  under 
the  77th  section. 

My  first  impressions  were  strongly  against  the  petitioners  ;  but,  after  a 
careful  search,  I  have  been  unable  to  find  a  single  substantial  reason  for 
including  this  proceeding  among  the  civil  actions  of  the  code.  On  the 
contrary  I  think  it  must  be  denominated  a  special,  peculiar,  irregular  judi- 
cial proceeding,  which  the  code  would  not  cover,  even  if  it  were  not 
expressly  excepted. 

II.  Out  of  abundant  caution,  the  legislature  have,  by  the  390th  section 
expressly  declared  that  the  code  shall  not  apply  to  any  proceedings  pro- 
vided for  by  several  titles ;  among  which  is  the  third  title  of  chapter  five 
of  the  third  part  of  the  Revised  Statutes,  entitled  "  Of  the  partition  of 
lands  owned  by  several  persons."  This  provision  is  so  broad  and  explicit 
as  to  leave  no  doubt,  except  that  which  has  been  supposed  to  arise  from 
the  subsequent  words,  "  except  that  when  in  consequence  of  any  such 
proceedings  a  civil  action  shall  be  brought,  such  action  shall  be  conduct- 
ed in  conformity  to  this  act."  It  has  been  suggested  that  this  clause  may 
leave  proceedings  in  partition  to  be  carried  on  as  an  action  under  the  code. 
But  this  cannot  be  so,  even  admitting  that  the  proceedings  are  within  the 
code's  definition  of  a  civil  action,  for  the  following  reasons. 

1.  Because  such  a  construction  would  permit  the  exception  to  annul  the 
enacting  clause ;  which  is  contrary  to  the  settled  principles  of  construing 
statutes.     Dwarris  on  Statutes,  763. 

The  title  in  question  contains  nothing  else  but  provisions  regulating  the 
proceedings  to  obtain  partition  or  sale  of  lands  held  by  joint  tenants  or 
tenants  in  common.  If  therefore  the  excepting  clause,  above  quoted, 
brings  the  proceedings  within  the  civil  actions  of  the  code,  then  the  Legis- 
lature have  been  guilty  of  the  absurdity  of  declaring,  in  the  enacting  clause 
of  section  390,  that  the  code  shall  not  affect  proceedings  in  partition,  and 
in  the  excepting  clause  of  the  same  section,  declaring  that  the  code  shall 
affect  and  govern  those  proceedings. 

2.  If  this  be  a  civil  action  it  is  clearly  not  brought  "  in  consequence  of 
any  such  proceedings,"  in  the  language  of  the  code.     A  consequence  is  that 
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which  follows  some  preceding  act,  cause,  principle  or  thing.  Now  this 
petition,  presented  by  the  petitioners  in  this  case,  does  not  follow  any 
thing  as  a  consequence.  It  is  itself  the  first  step ;  and  instead  of  being 
the  consequence  it  is  the  origin  of  the  proceedings.  To  say  that  a  petition 
which  is  the  commencement  of  a  proceeding  is  its  consequence,  sounds  very 
much  like  a  contradiction  in  terms. 

3.  There  is  no  foundation  for  the  supposition  that  the  exception  is 
unmeaning  unless  it  includes  such  proceedings.  Full  force  can  be 
given  to  it  without  resorting  to  so  unnatural  an  interpretation.  The 
titles  which  that  section  declares  are  not  affected  by  the  code,  provide  for 
numerous  special  proceedings  and  peculiar  actions.  Out  of,  or  in  conse- 
quence of,  some  of  which  civil  actions  may  arise  :  and  therefore  if  these 
latter  were  not  provided  for  by  the  excepting  clause,  a  doubt  might  arise 
whether  these  consequential  actions  would  not  also  be  taken  out  of  the 
operation  of  the  code,  by  the  enacting  clause.  Among  these  civil  actions 
which  may  be  brought  in  consequence  of  proceedings  under  the  titles 
named  in  section  390,  are  the  following,  viz : 

Actions  brought  by  trustees  of  insolvents,  under  the  seventh  section  of 
article  8,  title  1,  chap.  5,  part  II,  to  recover  the  estate  or  things  in  action 
of  the  debtor.  Actions  of  ejectment  under  sec.  9,  of  title  2,  chap.  5,  part 
III,  which  grow  out  of  proceedings  to  compel  the  determination  of  claims 
to  real  property :  actions  of  ejectment  which  follow  proceedings  in  parti- 
tion, and  are  necessary  to  enable  the  respective  parties  to  recover  posses- 
sion of  their  assigned  shares,  and  actions  to  recover  moneys  invested  under 
the  71st  section  of  the  same  title  :  actions  under  the  20th  section  of  title 
8,  of  the  same  chapter :  actions  brought  by  a  poor  person  in  consequence 
of  an  order  of  the  court  under  the  first  title  of  the  8th  chap,  of  the  third 
part :  actions  of  ejectment  for  dower,  after  admeasurement,  under  the  eight- 
eenth section  of  title  8,  of  the  same  chapter :  actions  under  the  second 
article  of  title  9,  of  the  same  chapter;  actions  upon  bonds  taken  on  ar- 
resting Defendants  by  attachment  pursuant  to  sec.  28,  of  title  13,  of  the 
same  chapter :  actions  upon  an  award,  or  for  revoking  a  submission,  pur- 
suant to  the  provisions  of  title  14,  of  the  same  chapter  :  and  actions  for 
the  penalties  given  by  the  provisions  of  tile  1,  chap.  9,  of  the  3d  part  of 
the  Revised  Statutes,  concerning  writs  of  habeas  corpus,  £c. 

These  instances  are  sufficient  to  satisfy  the  terms  of  the  excepting  clause, 
and  to  show  the  propriety  of  its  insertion,  to  prevent  the  doubts  which 
might  otherwise  arise  in  regard  to  the  actions  above  enumerated.  So  far 
from  being  obscure  or  unintelligible,  the  section  taken  all  together,  seems 
to  rne  to  be  unusually  sensible. 
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The  true  principle  applicable  to  these  titles  named  in  the  390th  section, 
I  apprehend  to  be  this  :     Where  the  title  creates  the  proceeding  and  con- 
tains full  directions  as  to  the  form  and  mode  of  conducting  it,  or  where 
the  title  modifies  a  common  law  remedy,  so  as  to  make  it  essentially  new 
and  statutory ;  in  such  cases  the  right  and  remedy  remain  unseparated 
and  unaltered.     But  where  the  titles  merely  provide  for  proceedings  pre- 
liminary to  an  action,  or   establish  certain  principles  of  law  or  rules  of 
evidence,  to  govern  suits  between  certain  parties,  under  certain  circum- 
stances, without  materially  affecting  the  form  of  the  action  or  manner  of 
conducting  it  in  other  respects ;  there  the  proceedings  are  retained  and 
applied  to  the  new  system,  and  the  action,  not  depending  upon  the  old 
statute,  is  to  be  conducted  in  conformity  with   the    code.     In  the  latter 
class  may  be  placed  the  statutes  in  relation  to  suits  by  poor  persons,  by 
and  against  administrators,  fixing  the  damages  for  trespass  in  certain  cases, 
&c.;  which  do  not  seriously  affect  the  forms  of  action,  but  are  as  applica- 
ble to  the  new  system  as  to  the  old.     In  the  former  class  may  be  placed 
proceedings  in  partition ;  proceedings  against  corporations  in  courts  of 
law ;  admeasurement  of  dower ;  proceedings  for  the  collection  of  de- 
mands against  ships  and  vessels ;  forcible  entries  and  detainers ;  writ  of 
nuisance,  and  actions  of  waste;  all  of  which  are  either  entirely  creatures 
of  the  statute,  by  which  the  right  and  remedy  are  made  inseparable  or  are 
common  law  actions,  so  far  modified  by  the  statute,  as  to  be  inconsistent 
with  any  other  general  form  of  remedy. 

The  Defendant's  counsel  relies  on  the  cases  of  Watson  vs.  Brigham,  3 
Howard,  290,  and  Backus  vs.  Stilwell,  3  Howard,  3 18.  In  regard  to  the 
first,  I  have  endeavored  above  to  answer  the  doubt  suggested  as  to  "  what 
was  meant  by  bringing  an  action  in  consequence  of  such  proceedings." 
In  the  latter  case,  it  is  apparent  that  the  learned  justice  had  before  him 
the  report  of  the  commissioners  instead  of  the  code  when  the  opinion  was 
written  ;  as  he  cites  the  390th  section  as  containing  the  words,  "  when  in 
the  course  of  any  such  proceedings  or  in  consequence  thereof,  a  civil  ac- 
tion shall  be  brought,  such  action  shall  be  conducted  in  conformity  to  this 
act,"  although  the  words  which  I  have  italicised,  were  stricken  out  by  the 
legislature.  Besides  those  cases  decide  only  that  the  proceedings  may 
be  commenced  by  complaint  under  the  code,  and  I  have  no  occasion  at 
present  to  decide  the  contrary, 

It  is  to  be  observed  however  that  the  code  was  materially  altered  in  its 
passage  through  the  legislature,  so  that  the  report  of  the  commissioners  is 
not  always  a  safe  guide  as  to  the  intention  of  the  lawmakers.  The  re- 
port defined  an  action  to  be  "  a  judicial  proceeding  between  party  and 
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party."  The  legislature  altered  it  so  as  to  read  "  an  action  is  a  regular 
judicial  proceeding  in  which  a  party  prosecutes  another."  This  is  obvi- 
ously a  most  material  alteration  ;  so  much  so,  that  I  am  not  prepared  to 
say,  that  proceedings  in  partition  might  not  have  come  within  the  defini- 
tion in  the  report.  Again,  section  390  was  altered,  by  striking  out  the 
words  before  referred  to — which  changed  most  essentially  the  meaning  of 
the  exceptions  and  also,  by  adding  several  titles  and  matters  to  those 
which  were  declared  to  be  not  affected  by  the  code  including  proceedings 
upon  information,  habeas  corpus  and  all  special  statutory  remedies  not 
heretofore  obtained  by  action.  These  alterations  all  tend  to  restrict  and 
confine  the  operation  of  the  code.  It  may  very  well  be,  therefore,  that 
the  commissioners  intended  originally  to  include  partition  among  their 
civil  actions,  which  would  explain  sections  103  and  109 ;  but  it  is  quite 
clear  to  my  mind  that  the  legislature  intended  otherwise,  and  have  ex- 
pressed that  intention  in  the  code. 
Motion  granted. 


COURT  OF  APPEALS,  NOVEMBER  TERM,  1848. 

HAZLETON  and  wife  vs.  WAKEMAN,  et.  al. 

An  appeal  will  not  lie  to  this  court,  from  an  order  of  the  Chancellor,  deciding  a  mo- 
tion to  open  the  biddings  at  a  master's  sale  on  the  foreclosure  of  a  mortgage. 

On  the  1st  of  May  last  the  chancellor  made  an  order  opening  the  bid- 
dings at  a  master's  sale,  on  the  foreclosure  of  a  mortgage  :  from  that  or- 
der the  purchaser  appealed  to  this  court. 

A.  GIBBS,  for  the  Respondents,  moved  to  dismiss  the  appeal. 

B.  D.  NOXON,  for  the  Appellant. 

The  Court  was  of  opinion  that  this  was  a  matter  resting  in  the  discre- 
tion of  the  chancellor,  and  that  an  appeal  would  not  lie. 
Motion  granted. 
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GEORGE  VV.  BARTON  vs.  ORVILLE  SACKETT,  STEPHEN  G.  GURNSEY  and  ED- 
WARD P.  BARTON. 

'The  144th  section  of  the  code  which  provides  that  "  any  material  allegation  of  new 
matter  in  the  answer,  not  specifically  controverted  by  the  reply,  as  prescribed  in 
:§131,  shall  for  the  purposes  of  the  action  be  taken  as  true"  must  be  confined  to  alle- 
gations of  fact,  and  cannot  refer  to  an  averment  of  the  legal  construction  or  effect 
of  written  instruments;  much  less  can  it  be  applied  to  the  intention  or  meaning  of 
parties  when  they  execute  a  written  contract.  An  answer  which  contains  an  allega- 
tion of  the  meaning  of  a  written  contract  or  agreement  (but  does  not  deny  its  exe- 
cution) should  be  deemed  by  the  court  "  an  immaterial  allegation,  and  disregarded 
at  the  trial,  as  the  Plaintiff  cannot  demur. 

jNor  can  such  an  answer  be  deemed  equivalent  to  an  allegation  of  mistake,  or  surprise 
in  the  execution  of  the  agreement,  so  as  to  entitle  the  Defendant  to  have  it  modified 
or  avoided  on  either  of  those  grounds. 

Dutchess  Circuit,  Dec.  9,  1848.  The  complaint  alleged  that  the  Plain- 
tiffheld  a  promissory  note  against  Ira  H.  Sherman  and  Edward  P.  Barton — 
that  Sherman  assigned  all  his  property  to  the  Defendants  who  in  consider- 
ation thereof  agreed  with  Sherman,  by  instrument  in  writing  to  assume 
the  payment  of  said  note. 

The  Defendants,  Sacket  and  Gurnsey,  without  denying  the  execution 
of  the  instrument,  both  deny  that  they  intended  by  the  instrument  to  ren- 
der themselves  liable  for  any  debts  which  they  were  not  liable  for  previ- 
ously, and  state  with  particularity  what  was  their  meaning  and  intention. 

The  Plaintiff  replies  by  setting  forth  the  agreement  and  averring  that 
it  was  given  at  the  time  of  the  assignment  and  as  the  consideration  thereof. 
By  the  agreement  the  Defendants  assumed  upon  themselves  to  jointly 
and  severally  pay  certain  notes  upon  which  one  or  more  of  them  was 
liable  as  surety,  including  the  note  in  question.  It  was  not  under  seal. 
After  the  Plaintiff  had  proved  the  assignment,  agreement,  &c.,  the  De- 
fendant's counsel  moved  for  a  nonsuit  on  the  ground,  among  others,  that 
the  reply  by  not  negativing  the  defendant's  averments  as  to  the  meaning  and 
intention  of  the  agreement,  had  admitted  them  and  could  not  therefore 
recover. 

H.  SWIFT,  G.  DEAN  and  WM.  R.  PECK,  for  Defts. 
WM.  ENO,  for  Plaintiff. 

BARCULO,  Justice. — The  144th  section  of  the  code  of  procedure  provides 
that  "every  material  allegation  of  new  matter  in  the  answer,  not  specifi- 
cally controverted  by  the  reply,  as  prescribed  in  section  131,  shall  for  the 
purposes  of  the  action,  be  taken  as  true."  This  statute  must  be  confined 
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to  allegations  of  fact  and  cannot  refer  to  an  averment  of  the  legal  con- 
struction or  effect  of  written  instruments ;  much  less  can  it  be  applied  to 
the  intention  or  meaning  of  the  parties  when  they  execute  a  written  con- 
tract. To  adopt  the  construction  claimed  by  the  Defendant's  counsel, 
would  be  to  subvert,  not  only  the  rules  of  pleading,  but  the  plainest  prin- 
ciples of  justice.  Instead  of  determining  what  the  parties  did  we  should 
spend  our  tune  in  the  vain  attempt  of  endeavoring  to  ascertain  what  they 
intended  to  do.  That  part  of  the  answer  which  relates  to  the  meaning  of 
the  agreement  must  be  deemed  an  immaterial  allegation,  and  as  the 
Plaintiff  is  not  permitted  to  demur,  it  must  be  disregarded  at  the  trial. 

Nor  can  I  yield  to  the  argument  that  this  answer  is  to  be  deemed  equiv- 
alent to  an  allegation  of  mistake,  or  surprise,  in  the  execution  of  the 
agreement,  so  as  to  entitle  the  Defendants  to  have  it  modified  or  avoided 
on  either  of  those  grounds.  Whether,  under  the  present  system,  matters 
which  have  heretofore  been  deemed  of  purely  equitable  cognizance,  may 
now  be  set  up  as  a  defence  to  an  action  founded  upon  common  law  princi- 
ples: and  if  equity  is  thus  permitted  to  override  the  legal  rights  of  parties 
in  all  our  courts,  whether  we  are  any  longer  the  Supreme  Court  having 
"jurisdiction  in  law  and  equity,"  mentioned  in  the  constitution,  are  ques- 
tions which  need  not  now  be  discussed.  It  is  sufficient  for  this  case  to 
say  that  the  Defendants  have  not  relied  upon  any  distinct  allegation  of 
mistake  or  surprise  which  would  entitle  them  to  relief  on  that  ground  in 
a  court  of  equity.  Motion  denied. 


ANN  D.  VERNOVY,  administratrix,  &c.  against  JAMES  TAUNEY. 

Where  a  motion  is  noticed  for  a  day  out  of  an  appointed  term,  it  must  be  brought'  on 
on  the  day  specified  ;  and  where  the  moving  party  does  not  appear  on  that  day,  he 
can  not  be  entitled  to  his  motion  by  default  on  a  subsequent  day. 

Dutchess  Special  Term,  December,  J848. 
JOHN  COLE,  Attorney  for  Defendant. 

Mr.  Maison,  for  the  Defendant's  attorney,  moved  for  judgment  as  in 
case  of  nonsuit  for  not  bringing  cause  to  trial,  no  one  appearing  to  op- 
pose. The  notice  of  motion  was  for  a  special  term  to  be  held  at  the  court 
house  in  Poughkeepsie,  on  the  first  Monday  in  December.  The  special 
term  commenced  on  the  first  Tuesday. 

BARCULO,  Justice. — The  motion  cannot  be  granted.     Under  the  present 
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system  this  motion  could  be  noticed  for  any  day  in  or  out,  of  an  appointed 
special  term.  It  mighi  therefore  have  been  heard  on  Monday,  if  the  jus- 
tice had  been  at  the  court  house ;  and  it  may  be  that  the  Plaintiff  was 
then  and  there  prepared  to  oppose.  I  think  under  the  present  practice  if  a 
motion  is  noticed  for  a  day  out  of  an  appointed  term  it  must  be  brought  on 
on  the  day  specified,  and  that,  where  the  moving  party  does  not  appear 
on  that  clay,  he  cannot  be  entitled  to  his  motion  by  default  on  a  subse- 
quent day.  Motion  denied. 


JOSEPH  E.  FOLLETT  vs.  ELIAS  WEED  and  WILLIAM  W.  WEED. 

An  order  may  properly  be  granted  under  the  provisions  of  2  Revised  Statutes,  199,  200, 
for  the  discovery  of  books  and  papers,  &c  >  (ante  page  303.) 

Where  such  an  order  is  granted  by  a  justice  on  due  notice  to  the  opposite  party,  it 
cannot  be  reversed,  altered,  modified  or  Vacated,  by  another  justice.  Under  the  code 
such  an  order  must  be  regarded  as  an  order  of  the  court  at  special  term,  and  can 
only  be'reviewed  by  way  of  appeal  to  the  general  term. 

Held,  that  the  clause  contained  in  §26,  of  the  Revised  Statutes,  page  200,  which  pro- 
vides that  the  court  may  debar  the  Defendant  from  any  particular  defence  in  rela- 
tion to  which  such  discovery  is  sought,  applies  to  some  substantive  defence  set  up  by 
the  Defendant  by  way  of  avoidance  of  the  Plaintiff's  cause  of  action,  not  to  compel 
the  Defendant  to  make  any  other  admission  of  the  Plaintiff's  claim  than  would  be 
implied  by  his  neglect  to  plead. 

Buffalo,  Dec.  1848.  The  Plaintiff  declared  for  the  breach  of  a  con- 
tract, whereby  the  Defendants  agreed  to  transport  from  Buffalo  to  the 
city  of  New  York  a  quantity  of  pork  and  lard  for  the  Plaintiff — and 
averred  the  delivery  of  the  pork  and  lard  to  the  Defendants  to  be  trans- 
ported pursuant  to  the  contract,  and  that  the  Defendants  delayed  and 
neglected  to  ship  and  transport  the  same  within  the  time  agreed  upon ; 
•whereby  the  Plaintiff  bad  sustained  damage,  &c. 

The  Defendants  pleaded  the  general  issue  and  gave  notice  of  set  off. 

After  issue  joined  and  on  the  28th  day  of  September  last,  the  Plaintiff 
(on  notice  to  Defendants  of  the  motion)  applied  to  Justice  Sill  and  ob- 
tained from  him  an  order  (under  the  provisions  of  2  Revised  Statutes,  199, 
200)  to  compel  the  discovery  of  the  contract  and  of  the  Defendants'  books 
in  their  possession  in  which  they  had  registered  the  time  of  the  receipt 
and  shipment  of  said  pork  and  lard. 

The  order  in  substance  required  the  Defendants  within  four  days  after 
service  of  a  copy  thereof  to  deposit  such  contract  and  books  in  the  office 
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of  the  clerk  of  the  county  of  Erie,  and  that  they  should  remain  there  sub- 
ject to  the  inspection  of  the  Plaintiff  and  his  attorney  for  the  space  of  four 
days  after  notice  of  such  deposit.  The  Defendants  to  be  at  liberty  to  seal 
or  cover  up  such  parts  of  said  books  as  did  not  relate  to  the  pork  and 
lard  in  question. 

The  Plaintiff  on  proof  of  the  service  of  a  copy  of  said  order  and  of  the 
Defendants'  neglect  to  make  such  deposit  and  on  notice  to  the  Defendants 
now  applies  for  an  order  that  the  Defendants'  plea  and  notice  be  stricken 
out,  and  also  that  the  Defendants  on  the  trial  be  precluded  from  denying 
the  receipt  and  shipment  of  the  pork  and  lard  at  the  times  mentioned  in 
the  Plaintiff's  declaration. 

On  the  hearing  of  this  motion  the  Defendants  produced  the  contract  and 
allowed  the  Plaintiff's  attorney  to  take  a  copy  of  the  same,  and  showed  a 
sufficient  excuse  for  not  having  deposited  the  same,  and  said  books,  in  the 
clerk's  office  within  the  time  required  by  the  original  order.  But  at  the 
same  time  claimed  that  the  books  were  the  private  property  of  the  De- 
fendants and  that  they  ought  not  and  could  not  be  compelled  to  produce 
and  discover  them  as  required  by  said  order. 

GEO.  R.  BABCOCK,  Counsel  for  Plaintiff. 
S.  G.  HAVENS,  Counsel  for  Defendants. 

HOYT,  Justice.— The  counsel  for  the  Defendants  had  notice  of  the  mo- 
tion and  appeared  before  Justice  Sill  and  opposed  the  application  for  the 
order.  If  there  were  any  good  reasons  why  the  discovery  of  the  books  in 
question  should  not  be  made  they  should  then  have  been  urged  and  if 
omitted  then,  or  if  urged  and  passed  upon  by  him,  the  order  then  made 
must  until  vacted  by  him  or  reversed  upon  an  appeal  to  the  general  term, 
be  regarded  as  settling  the  question  that  the  Defendants  are  bound  to  dis- 
cover and  produce  the  books  in  question.  A  mere  ex  parte  or  chamber 
order,  made  by  a  justice  under  this  statute  may  be  vacated  by  him  or  by 
the  court.  But  under  the  provisions  of  the  code  of  procedure  such  an 
order  made  out  of  court  by  a  justice  upon  notice  of  the  motion,  must  be 
regarded  as  an  order  of  the  court  at  special  term,  and  can  only  be  review- 
ed by  way  of  appeal  to  the  general  term. 

It  can  not  in  practice  be  tolerated  where  a  matter  has  been  upon  notice 
to  the  opposite  party  once  heard  and  passed  upon  by  one  justice  that  his 
decision  or  order  may  be  reversed,  altered,  modified  or  vacated  by  another 
justice. 

Let  the  principle  be  once  established  as  the  practice  of  this  court  that 
one  justice  can  or  may  in  this  manner  review  the  decisions  of  another  in 

the  same  cause,  then  the  order  I  make  in  this  matter  to-day  may  be  mo 
46 
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dified  or  vacated  by  another  justice  to-morrow,  and  the  order  made  by 
him  again  in  turn  vacated  by  me.  This  would  lead  tn  endless  confusion 
in  practice  and  nothing  but  an  unbending  statute  requiring  such  a  course 
of  practice  should  induce  the  members  of  this  court  to  adopt  it. 

I  shall  not  therefore  take  upon  myself  the  responsibility  of  reviewing 
the  decision  of  the  learned  Justice  in  granting  the  order  in  this  case,  nor 
the  trouble  of  looking  into  the  merits  of  the  original  appplication.  Nor 
do  I  design  to  intimate  that  his  decision  in  granting  the  order  was  in  any 
manner  erroneous.  On  the  contrary,  so  far  as  I  have  had  occasion  to  exa- 
mine the  practice  in  determining  the  other  questions  which  arise  on  this 
motion  and  from  an  examination  of  the  published  opinion  of  Mr.  Justice 
Sill,  in  3  Howard's  Pr.  Rep.,  303, 1  can  see  no  reason  why  the  order  was 
not  properly  granted  by  him — nor  why  it  is  not  in  strict  accordance  with 
the  statute  and  the  practice  of  the  court. 

The  only  question  which  I  am  now  properly  called  upon  to  determine 
is,  as  to  what  relief  the  Plaintiff  is  entitled,  by  reason  of  the  Defendants' 
neglect  or  refusal  to  comply  with  the  terms  of  the  order. 

It  is  not  claimed  on  the  part  of  the  Plaintiff  that  a  discovery  was  ne- 
cessary to  enable  him  to  declare.  It  follows  that  if  an  issue  had  not  been 
joined  the  Plaintiff  would  not  under  the  27th  rule  of  this  court  have  been 
entitled  to  the  discovery  sought  in  this  case. 

By  the  fourth  subdivision  of  that  rule,  it  is  provided,  that  after  issue 
joined  in  any  action  either  party  may  be  compelled  to  produce  and  dis- 
cover all  such  books,  papers  and  documents  as  may  be  necessary  to  enable 
the  party  applying  for  such  discovery  to  prepare  for  the  trial  of  the  cau:«e. 

This  rule  was  adopted  pursuant  to  the  requirements  of  §22  of  2  R.  S., 
199.  And  §26,  of  the  same  statute,  provides  that  if  a  Defendant  shall 
refuse  or  neglect  to  obey  such  order  for  a  discovery,  the  court  may  strike 
out  any  plea  or  notice  he  may  have  given — or  may  debar  him  from  any 
particular  defence  in  relation  to  which  such  discovery  was  sought — and 
the  power  of  the  court  to  compel  such  discovery  is  expressly  confined  to 
the  remedy  therein  provided. 

There  is  no  doubt  about  the  power  to  strikeout  the  plea  and  notice,  but 
I  am  asked  to  go  further  and  make  an  order  that  the  Defendants  shall  not 
on  the  trial  deny  the  delivery  and  shipment  of  the  pork  and  lard  at  the 
time  and  in  the  manner  specified  in  the  declaration — or  in  other  words  to 
make  an  order  which  shall  amount  to  an  admission  of  the  Defendanls  of 
these  facts  or  of  the  cause  of  action  of  the  Plaintifl  as  stated  in  his  declara- 
tion. This  would  be  going  beyond,  not  only  the  letter,  but  the  object  and 
design  of  the  statute. 
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By  striking  out  the  Defendants'  plea  and  notice,  the  Plaintiff  will  be 
entitled  to  judgment  by  default  and  the  amount  of  his  recovery  must  of 
course  depend  upon  his  proof  of  the  amount  of  injury  sustained.  The 
Plaintiff  will  be  placed  in  the  same  situation  he  would  have  been  if  the 
Defendants  had  suffered  default  for  want  of  a  plea. 

I  understand  the  clause  in  §26,  of  2  R.  S.,  200,  which  provides  that  the 
court  may  debar  the  Defendant  from  any  particular  defence  in  relation  to 
which  such  discovery  is  sought,  to  apply  to  some  substantive  defence  set 
up  by  the  Defendant  by  way  of  avoidance  of  the  Plaintiff's  cause  of  ac- 
tion, and  not  to  compelling  the  Defendant  to  make  any  other  admission 
of  the  Plaintiff 's  claim  than  what  would  be  implied  by  his  neglect  to 
plead. 

The  Defendants  having  excused  their  default  in  not  producing  the  books 
within  the  time  required  by  the  original  order,  the  Plaintiff  may  have 
an  order  that  the  Defendants'  plea  and  notice  be  stricken  out  and  their 
defaults  entered  for  not  pleading  unless  they  shall  within  four  clays  after 
service  of  a  copy  of  the  order  deposit  and  leave  said  books  in  the  clerk's 
office  for  the  purposes  and  for  the  same  length  of  time  after  notice  of  such 
deposit  as  was  required  by  the  original  order. 


COURT  OF  APPEALS,  JANUARY  TERM,  1849. 

LANGLEY  &  LANGLEY,  Respondents,  vs.  THOMAS  WARNER,  Appellant. 

Where  an  undertaking  was  executed   by  the  Appellant  and  his  sureties  in  pursuance     x^ 
of  the  234th  section  of  the  code,  upon  bringing  an  appeal,  agreeing  to  pay  "  all  da-     ^*± 
mages,"  &c.,  but  no  agreement  to  pay  costs  as  is  required  by  Ihe  233d  section,  held, 
that  the  appeal  was  not  effectual  for  any  purpose. 

The  court  cannot  amend  such  an  undertaking,  without  the  consent  of  the  parties  to  it. 
The  149th  section  of  the  code  authorizes  the  court  to  amend  pleadings  and  proceed* 
ings  in  certain  specified  cases,  but  such  a  case  as  this,  is  not  among  the  number. 

On  the  27th  of  September  last,  Langley  £  Langley,  as  Plaintiffs,  re- 
covered a  judgment  against  Warner  in  the  Superior  Court  of  the  city 
of  New  York,  for  $183-19.  On  the  25th  of  October  following,  Warner 
gave  notice  of  an  appeal,  and  an  undertaking  was  executed  in  pursuance 
of  the  2S4th  section  of  the  code  of  procedure;  but  there  was  no  such  un- 
dertaking as  is  required  by  the  283iJ  section.  And  on  that  ground — 

JAMES  EDWARDS,  for  the  Respondents,  moved  to  dismiss  the  appeal. 
A.  DEAN,  fur  the  Appellants. 

BRONSON,  J. — To  render  an  appeal  effectual  for  any  purpose,  there 
must  bo  aa  undertaking  that  the  appellant  will  pay  all  costs  and  damages 
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which  may  be  awarded  against  him  on  the  appeal,  not  exceeding  two 
hundred  and  fifty  dollars.  (Code  §283.)  When  the  judgment  is  for  the 
payment  of  money,  and  a  stay  of  execution  is  desired,  the  sureties  must  go 
further,  and  undertake  that  the  appellant  will  pay  the  amount  of  the 
judgment,  so  far  as  it  shall  be  affirmed,  and  all  damages  which  shall  be 
awarded  against  the  appellant  on  the  appeal.  (§284.)  The  undertaking 
in  this  case  conforms  to  this  section  ;  and  as  there  is  an  agreement  to  pay 
"  all  damages,"  the  word  "  damages"  in  the  preceding  section  is  fully 
satisfied,  and  something  more.  But  there  is  no  agreement  to  pay  costs,  as 
the  283d  section  requires ;  and  without  that  the  appeal  was  not  effectual 
for  any  purpose. 

The  appellant  asks  leave  to  amend  the  undertaking.  If  it  had  been  a 
bond,  and  the  obligors  had  applied,  we  should  have  had  power  to  allow 
an  amendment.  (2  R.  S.,  556,  §34.)  But  the  instrument  is  not  a  bond, 
and  the  sureties  have  riot  applied.  The  court  cannot  amend  a  contract 
without  the  consent  of  the  parties  to  it.  The  149th  section  of  the  code 
of  procedure  authorizes  the  court  to  amend  pleadings  and  proceedings  in 
certain  specified  cases,  but  I  think  it  clear  that  this  case  is  not  among  the 
number.  Whether  upon  common  law  principles  we  could  not  allow  a 
new  undertaking  to  be  filed  nunc  pro  tune,  I  do  not  think  it  necessary 
to  inquire ;  for  in  my  judgment  a  court  of  review  ought  not  to  encourage 
appeals,  and  no  special  reason  is  shown  for  allowing  an  amendment  in  this 
case.  If  delay  is  not  the  object,  and  the  appellant  really  desires  to  obtain 
the  judgment  of  this  court,  he  can  bring  a  new  appeal. 

Appeal  dismissed — with  costs  of  the  appeal  without  costs  of  the  mo- 
tion. 


COURT  OF  APPEALS,  JANUARY  TERM,  1849. 

JOHN  TILLEY,  Appellant,  vs.  DAVID  PHILLIPS,  Respondent. 

No  appeal  will  lie  to  this  court  from  an  order  made  upon  bill  of  exceptions  under  the 
act  of  December,  1847,  where  the  order  was  made  after  the  1st  of  July  last ;  although 
the  suit  may  have  been  commenced  prior  to  that  time. 

The  provisions  of  that  act  (1847,)  are  inconsistent  with  the  llth  section  of  the  code, 
and  are  consequently  repealed.  (Code  §388.) 

Phillips  sued  Tilley  in  the  Supreme  Court,  and  was  nonsuited  on  the 
trial  in  November,  1846.  The  Plaintiff  took  a  bill  of  exceptions,  upor 
the  argument  of  which,  the  Supreme  Court  granted  a  new  trial  in  No- 
yember  last.  From  that  decision  the  Defendant  Tilley,  appealed  to  thi< 
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court,  by  giving  notice  of  the  appeal  and  executing  an  undertaking  pur- 
suant to  the  code  of  procedure.  (§275,  284.)  The  undertaking  was  not 
a  bond. 

H.  P.  HUNT,  for  the  Respondents,  moved  to  dismiss  the  appeal. 
H.  Z.  HAYNER,  for  the  Appellant. 

BRONSON,  J. — The  judiciary  act  of  December,  1847,  gave  an  appeal 
from  the  decision  of  the  Supreme  Court  in  granting  or  refusing  a  new 
trial  on  a  bill  of  exceptions.  (Slot.  1847,  p.  639,  §5-10.)  If  that  pro- 
vision was  still  in  force,  the  Defendant  should  have  followed  it,  and  given 
a  bond  on  bringing  the  appeal.  (§7.)  But  that  is  not  the  only  difficulty. 
The  decision  appealed  from  was  made  after  the  code  of  procedure  took 
effect,  and  after  the  right  of  appeal  in  such  cases  was  at  an  end.  The 
11  th  section  of  the  code  (see  also  §282,)  gives  this  court  jurisdiction  upon 
appeal  in  certain  specified  cases,  "  and  no  other";  and  the  order  appealed 
from  is  not  among  the  specified  cases.  The  provisions  of  the  judiciary 
act  of  1847,  giving  the  appeal  are  inconsistent  with  the  1 1th  section  of 
the  code,  and  are  consequently  repealed.  (Code,  §388.)  This  point  was, 
in  effect,  decided  at  the  last  November  term.  (Grover  vs.  Coon,  ante 
page  341.  See  also  Selden  vs.  Vermilya,  ante  page  338.)  The  appeal 
must  be  dismissed  ;  but  as  it  was  brought  since  the  code  took  effect,  we 
cannot  give  costs  of  the  motion  to  the  moving  party.  (Code,  §270.  And 
see  Syme  vs.  Ward,  ante  page  342.) 

Appeal  dismissed  with  costs  of  the  apppeal. 


COURT  OF  APPEALS,  JANUARY  TERM,  1849. 

LAWRENCE  CLICKMAN,  2d,  Respondent,  vs.  FREDERICK  CLICKMAN,  Appellant. 

Motion  papers  entitled  with  the  wrong  court  are  defective  and  cannot  be  amended  un- 
der the  149th  section  of  the  code.  That  section  cannot  extend  to  an  affidavit. 

In  certain  cases,  an  affidavit  may  be  good  without  a  title  or  with  a  defective  title. 
(§367.)  But  this  provision  relates  to  the  naming  of  partier.,  and  not  to  the  name  of 
the  court  in  which  the  matter  is  pending  or  the  proceeding  is  to  be  had.  And  be- 
sides, this  section  does  not  help  a  notice. 

Where  affidavits  and  notice  of  motion  were  entitled  "  Supreme  Court,"  for  a  motion 
in  this  court — held,  defective,  and  the  motion  denied  on  that  ground. 

J.  J.  Tyler,  for  the  Respondent,  moved  to  dismiss  an  appeal.  Judg- 
ment for  the  Plaintiff  Lawrence  Clickman,  2d,  was  entered  on  the  22d  of 
July  last  j  and  on  the  19th  of  August  following,  the  Defendant  gave  no- 
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tice  of  an  appeal.  The  Appellant  had  not  caused  the  return  to  be  filed, 
nor  had  he  furnished  copies  of  the  case. 

JV.  Hill,  jr.,  for  the  Appellant,  objected,  that  the  affidavit  on  which  the 
motion  was  founded,  and  the  notice  of  motion,  both  mentioned  the  wrong 
court.  They  began  thus — "  Supreme  Court,  Lawrence  Clickman,  2d, 
Respondent,  vs.  Frederick  Clickman,  Appellant,"  when  they  should  have 
stated  Ihe  proceeding  to  be  in  the  Court  of  Appeals. 

Mr.  Tyler  in  reply  said,  the  entitling  of  the  papers  was  right,  according 
to  the  274th  section  of  the  code  of  procedure. 

BRONSON,  J. — The  section  referred  to  declares,  that  after  an  appeal  the 
parties  shall  be  known  as  appellant  and  respondent ;  "but  the  title  of  the 
action  shall  not  be  changed  in  consequence  of  the  appeal."  This  goes 
only  to  "  the  title  of  the  action"  and  not  to  {he  name  or  style  of  the  court ; 
apd  clearly  these  papers  should  have  mentioned  the  proceeding  as  being 
in  the  Court  of  Appeals  instead  of  the  Supreme  Court.  True,  the  notice 
states  that  a  motion  will  be  made  in  the  Court  of  Appeals  ;  but  the  notice 
is  given  in  the  Supreme  Court,  and,  as  would  be  proper  if  the  motion  was 
intended  to  be  made  in  that  court. 

The  court  may  amend  pleadings  and  proceedings ;  (Code,  §149,)  but 
this  cannot  extend  to  an  affidavit. 

In  certain  cases,  an  affidavit  may, be  good  without  a  title,  or  with  a  de- 
fecfive  title.  (§367.)  But  this  provision  relates,  I  suppose,  to  the  naming 
of  the  parties,  and  not  the  name  of  the  court  in  which  the  matter  is  pend- 
ing or  the  proceeding  is  to  be  had.  And  besides,  this  section  does  not 
help  the  notice. 

The  papers  are  not  sufficient,  and  the  motion  must  be  denied  on  that 
ground.  Motion  denied. 


COURT  OF  APPEALS,  JANUARY  TERM,  1849. 

JAMES  RICE,  Appellant,  vs.  EDWARD  FLOYD,  Respondent. 

In  this  case,  the  question,  was  expressly  raised  and  distinctly  decided,  that  a  final 
judgment  order  or  decree  made  in  a  cause  before  the  first  day  of  July  last  must 
be  brought  to  this  court  by  writ  of  error  or  appeal  under  the  old  law— not  under  the 
code.  (The  decition  in  the  cane  of  The  Mayor,  t;c.  of  New  York  vt.  Schermcrhorn, 
ante  page  33 i,  and  $u'jtej-tcnl  cam  involving  thz  same  question  on  subsequent  pages, 
rtcontidtrcd  and  approved  ) 

-A.  B*  KetcJiam,  for  the  Respondent,  moved  to  dismiss  the  appeal 
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Floyd  sued  Rice  before  a  justice  of  the  peace,  in  August,  1847,  and  judg- 
ment was  rendered  for  the  Defendant.  On  certiorari,  the  Common  Pleas 
reversed  the  judgment.  Rice  then  brought  a  writ  of  error,  and  the  Su- 
preme Court  in  May  last  affirmed  the  judgment  of  the  Common  Pleas. 
Rice  appealed  to  this  court  in  November  last,  in  the  form  and  manner  pre- 
scribed by  the  code. 

JY".  Hill,  jr.,  for  the  Appellant,  opposed  the  motion. 

BRONSON,  J. — The  judgment  of  the  Supreme  Court  was  rendered  before 
the  code  of  procedure  took  effect ;  and  we  have  already  held,  that  the 
review  should  have  been  sought  under  the  old  law,  and  not  under  the 
new,  which  has  nothing  to  do  with  the  case.  (Mayor  of  New  York  vs. 
Schermerhorn,  ante  page  334;  Spalding  vs.  Kingsland,  ante,  page  337.) 
But  as  it  has  been  suggested  that  those  cases  do  not  necessarily  decide 
the  precise  point  made  by  this  motion,  and  as  it  is  possible  that  we  may 
have  fallen  into  an  error  in  the  first  essay  at  expounding  the  new  system, 
I  have  been  induced  to  re-examine  the  question,  and  am  confirmed  in  the 
first  opinion. 

The  271st  section  of  the  code  abolishes  the  old  mode  of  reviewing  judg- 
ments and  decrees,  and  substitutes  the  new  machinery  in  its  place.  But 
the  section  relates  only  to  actions  commenced  after  t/ie  code  took  effect  ; 
(§8,)  which  was  the  first  day  of  July  last ;  (§391,)  and  this  action  was 
both  commenced  and  ended  before  that  time. 

This  brings  us  to  the  2d  section  of  the  supplemental  code,  which  took 
effect  at  the  same  time  with  the  code  /  (§18,)  and  by  which  the  provi- 
sions of  the  code,  contained  in  the  27 1st  and  certain  other  sections,  were 
applied  to  future  proceedings  in  suits  pending  when  the  code  took  effect. 
This  suit  was  not  pending  on  the  first  of  July — it  had  been  terminated  in 
the  preceding  May ;  and  of  course  there  has  been  no  proceeding  in  the 
suit  since  the  first  day  of  July  to  be  reviewed.  Thus  far  it  is  entirely  clear, 
that  the  code  says  nothing  about  this  case*  The  third  subdivision  of  the 
2d  section,  which  speaks  of  the  271st  and  certain  other  sections  in  con- 
nection with  the  review  of  judgments  and  decrees  "from  which  no  writ 
of  error  or  appeal  shall  have  been  already  taken,"  furnishes  ground  for  an 
inference  in  favor  of  applying  the  specified  sections  to  the  review  of  judg- 
ments rendered  before  the  first  of  July,  as  well  as  those  which  should  be 
rendered  after  that  day.  But  the  third,  and  all  the  other  subdivisions  of 
the  section,  are  subordinate  to,  and  qualified  by,  the  general  clause  at  the 
beginning ;  and  if  the  language  was  as  explicit  one  way  in  the  subdivi- 
sion, as  it  is  the  other  way  in  the  general  clause,  the  latter  would  prevail ; 
because  it  is  the  superior  or  most  important  part  of  the  section.  It  is  the 
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trunk  on  which  all  the  branches  depend.  And  the  case  is  still  stronger 
when  we  reflect,  that  the  inferior  clause  of  the  section  furnishes  nothing 
more  than  an  inference,  while  the  superior  or  general  clause  has  express 
and  unequivocal  words,  limiting  the  application  of  the  section  to  proceed- 
ings after  the  first  of  July  in  suits  pending  on  that  day. 

We  think  the  question  has  been  properly  settled,  and  that  the  code  has 
nothing  to  do  with  the  case.  If  a  review  of  the  judgment  is  desired,  it 
must  be  had  by  writ  of  error,  and  not  by  appeal.  The  llth  section  of 
the  code  does  not  stand  in  the  way,  for  it  only  affects  determinations 
"  hereafter  made  ;"  that  is  to  say,  made  after  the  code  took  effect. 

Appeal  dismissed. 


A  FEW  BRIEF  STATEMENTS  CONCERNING  THE  ORDINARY  PRACTICE 
OF  THE  COURT  OF  APPEALS. 

A  copy  notice,  of  argument,  stating  the  judicial  district  in  which  the  cause  originated, 
should  always  be  served  on  the  clerk,  at  least  eight  days  before  the  first  day  of  term, 
(Rule  16,)  in  order  to  give  time  to  make  up  the  calendar  and  get  it  printed.  No  note 
of  issue  is  necessary,  as  the  clerk  takes  the  date  of  issue  from  the  return  (or  other 
papers)  on  file. 

If  no  return  is  filed  when  the  calendar  is  made  up,  it  is  so  stated  on  the  calendar. 
And  unless  the  return  is  filed  before  the  cause  is  reached  upon  the  calendar,  the  court 
can  not  entertain  jurisdiction  of  the  case  upon  the  merits. 

Motions  may  be  mnde  to  dismiss  the  appeal,  &c.,  (or  writ  of  error)  without  the  re- 
turn being  filed,  whether  the  cause  is  upon  the  calendar  or  not. 

The  court  cannot  judicially  exercise  the  power  of  examining  a  case  upon  the  merits, 
unless  such  merits  arc  legally  before  them — consequently  in  cases  appealed  under  the 
code,  the  dale  of  issue  mu>t  be  from  the  day  of  filing  the  return  in  this  court — no  join- 
der in  error  or  answer  to  petition  of  appeal  being  required. 

All  final  judgments,  orders  or  decrees  entered  previous  to  the  first  day  of  July 
last,  should  be  brought  to  this  court  by  writ  of  error,  or  petition  of  appeal  as  formerly. 
See  the  caws  reported  ante  page  334,  and  on  subsequent  pages. 

Motions  on  notice  (five  days)  may  be  served  lor  and  made  on  any  motion  day  during 
term,  (Tuesdays  and  Fridays  of  each  week.) 

If  a  cause  is  not  at  issue  in  season  to  notice  it  for  Ihe  first  day  of  term,  it  may  be 
noticed  (eisht  days)  and  be  put  upon  the  calendar  (at  the  foot)  for  any  day  in  term. 
(See  rule  16.) 

Eleven  cases  and  point*,  should  always  be  delivered  to  the  clerk  at  the  commence- 
ment  of  the  argument  of  the  cause. 

It  is  no  excuse,  for  the  purpose  of  having  a  cause  reserved  on  the  calendar,  or  set 
down  for  a  particular  day,  that  the  counsel  is  engaged  in  another  court,  or  in  profes- 
sional business  requiring  immediate  attention. 

The  court  require  a  very  good  excuse,  and  strong  reasons  for  opening  a  default  re- 
gularly taken. 

The  Points,  as  well  as  other  papers,  must  be  on  writing  paper.     (Rule  16.) 


NOTE. — The  decision  made  in  the  case  of  Trover  vs.  Trover  and  another  cause, 
touching  proceedings  in  partition,  ante  page  351,  has  (since  the  opinion  in  those  cases 
has  b°en  in  type)  been  unanimously  affirmed  by  the  general  term  of  the  Supreme  Court 
held  in  Poughkeepsie,  commencing  on  the  first  Monday  of  January,  1849.  Mr.  Justice 
McCoun  delivered  the  opinion  of  affirmance. 
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GILBERT  L.  WILSON,  Receiver,  &c.,  vs.  FREDERICK  W.  ALLEN  and  others. 

Upon  an  appeal  under  the  code  the  undertaking  must  conform  to  the  283d  section,  as 
well  as  to  the  234th  section,  when  execution  is  sought  to  be  stayed,  &c.  And  in  all 
cases  it  must  conform  to  the  283d  section  to  render  the  appeal  effectual  for  any  pur- 
pose. (Sec  the  case  of  Langlcy  fy  Langley  vs.  Warner,  decided  in  the  Court  of  Ap- 
peals, ante  pa^e  363.) 

Held,  that  where  an  undertaking  is  defective  and  conforms  only  to  the  284th  section 
when  it  should  conform  to  that  and  the  283d  section  likewise,  it  may  be  amended  by 
the  court  under  the  general  power  conferred  upon  them  by  the  149th  section  of  the 
code  ;  thr.t  it  is  a.  proceeding  in  the  cause,  the  amendment  of  which  in  furtherance  of 
justice,  was  manifestly  intended  by  the  language  of  that  section.  (This  branch  of 
the  opinion  is  adverse  to  the  decision  en  the  same  point  in  Langley  #  Langley  vs. 
Warner,  above  cited. 

It  seems,  also,  that  the  court  have  the  power  of  amending  such  an  undertaking,  under  §34 
of  the  Revised  Statutes,  relating  to  suits  and  proceedings  in  civil  cases.  Although 
such  security  is  no  longer  called  a  bond,  yet,  in  substance  and  legal  effect,  it  does  not 
in  any  respect  differ  from  the  appeal  bond  required  by  the  Revised  Statutes  ;  and 
indeed  such  a  bond  would  be  a  sufficient  undertaking  under  the  code. 

It  is  not  essential  to  the  validity  of  an  undertaking,  that  it  should  be  proved  or 
acknowledged;  all  that  the  code  requires  is,  that  it  should  be  approved  by  a 
justice  of  the  court,  or  county  jud;:e.  It  is  a  matter  in  the  discretion  of  the  officer, 
whether  he  will  approve  the  undertaking  without  requiring  it  to  be  proved  or  ac- 
knowledged. Nor  is  it  necessary,  in  the  first  instance,  that  the  sureties  should 
justify.  It  is  enough,  in  that  stage  of  the  proceedings,  that  the  approval  required 
by  the  290lh  section  of  the  -<>  e,  is  endorsed  on  the  undertaking. 

It  is  not  necessary  that  a  notice  of  appeal  should  state  the  grounds  upon  which  the  ap. 
peal  is  brought.  It  is  sufficient  if  it  spe:ifies  what  part  of  the  judgment  is  appealed 
from,  where  a  pait  only  is  intended  to  be  reviewed. 

Where  the  defendants  gave  notice  (in  time)  that  they  excepted  "to  the  decision  of  the 
referee  whereby  he  decided  that  there  was  due  from  the  Defendants  to  the  Plaintiff 
the  sum  of,  8cc.,"  held,  that  it  was  equivalent  to  an  exception  to  the  conclusion  oC 
47 
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law  derived  by  the  referee  from  the  facts  found  by  him,  (§§  222,  223  and  227,)  and 
consequently  was  sufficient  to  entitle  them  to  a  review  of  the  decision  upon  appeal. 
It  seems  that  where  a  case  is  made  for  the  purpose  of  obtaining  a  review  upon  the 
evidence  under  the  provisions  of  §223,  it  should  be  verified  as  required  by  the  44th 
rule  of  this  court. 

Albany  General  Term,  January,  1849,  before  Harris,  Watson  and 
Parker,  Justices.  This  was  an  action  commenced  under  the  code — a 
referee,  to  whom  the  issues  in  the  action  had  been  referred,  made  his 
report  in  favor  of  the  Plaintiff  on  the  4th  December,  1848,  and  on  the  9th 
day  of  the  same  month,  judgment  was  perfected  upon  the  report  and  no- 
tice given  to  the  attorneys  for  the  Defendants.  On  the  6lh  day  of  De- 
cember the  Defendants'  attorneys  served  notice  of  exception  to  the  deci- 
sion of  the  referee,  pursuant  to  the  227th  section  of  the  code,  and  on  the 
12th  day  of  the  same  month  served  notice  of  appeal  from  the  judgment 
and  filed  with  the  clerk  an  undertaking  approved  by  one  of  the  justices  of 
this  court.  The  condition  of  this  undertaking  is,  "that  if  the  judgment 
appealed  from,  or  any  part  thereof  shall  be  affirmed,  the  appellants  will 
pay  the  amount  directed  by  the  said  judgment  to  be  paid,  or  the  part 
thereof  as  to  which  the  same  shall  be  affirmed,  if  it  shall  be  affirmed  only 
in  part,  and  all  damages  which  shall  be  awarded  against  the  appellants  on 
the  appeal"  The  Plaintiff  moves  to  dismiss  the  appeal  upon  several 
which  will  be  found  stated  in  the  opinion  of  the  court. 

F.  S.  EDWARDS,  for  Respondent. 
E.  F.  BULLARD,  for  Appellants. 

By  the  Court,  HARRIS,  Justice. — The  undertaking  is  in  the  form  neces- 
sary, under  the  284th  section  of  the  code,  to  stay  the  execution  of  the 
judgment.  But  by  the  283d  section  another  undertaking  is  rendered  ne- 
cessary before  an  appeal  "  can  be  effectual  for  any  purpose."  It  is  true 
that  it  is  very  similar  to  the  last  clause  in  the  undertaking  required  by  the 
284th  section.  So  similar  that  it  is  insisted  by  the  counsel  for  the  appel- 
lants, that  an  undertaking  executed  in  conformity  with  the  latter  section 
necessarily  embraces  all  that  is  required  by  the  former  section.  In  this, 
however,  I  think  he  is  mistaken.  The  undertaking  required  by  the  283tl 
section  as  indispensable,  in  order  to  render  an  appeal  effectual  for  any 
purpose,  provides  for  the  payment  of  "  all  costs  and  damages  which  may 
be  awarded  against  the  party  appealing,"  while  the  undertaking  prescribed 
by  the  284th  section  provides  for  the  payment  of  damages  merely.  I  do 
not  think  the  word  damages  as  used  in  the  284th  section  would,  as  against 
sureties,  be  construed  to  embrace  the  costs  upon  the  appeal.  The  289th 
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section  manifestly  contemplates  that  in  a  case  like  that  before  the  court, 
an  undertaking  shall  be  executed  under  each  section — that  an  undertaking 
under  the  284th  section  should  not  dispense  with  that  required  by  the  2S3d 
section.  Both  may  be  in  the  same  instrument,  but  both  must  be  executed, 
if  the  appellant  would  stay  proceedings  upon  the  judgment.  The  under- 
taking is  therefore  defective  in  this  respect. 

The  next,  and  more  important  question  is,  whether  the  undertaking  can 
be  amended  so  as  to  save  the  appeal.  In  the  commencement  of  a  system 
of  practice  so  entirely  new  as  that  prescribed  by  the  code,  a  liberal  exer- 
cise of  all  the  discretionary  power  to  allow  amendments,  vested  in  the 
court,  is  obviously  the  dictate  of  wisdom  as  well  as  the  spirit  and  policy  of 
the  system  itself.  And  I  am  inclined  to  think,  after  a  careful  examina- 
tion, that  such  an  amendment,  as  is  necessary  in  this  case,  in  order  to 
conform  the  undertaking  to  the  requirements  of  the  statute,  may  be  allowed 
under  the  general  power  given  to  the  court  by  the  149th  section  of  the 
code.  That  section  authorizes  the  court,  at  any  time,  in  furtherance  of 
justice  to  amend  any  pleading  or  proceeding,  by  correcting  a  mistake  in 
any  respect.  The  term  "proceeding"  is  generally  applicable  to  any  step 
taken  by  a  party  in  the  progress  of  an  action.  Any  thing  done  from  the 
commencement  to  its  termination  is  a  pioceeding.  But  the  chapter  con- 
taining the  section  referred  to  relates  to  "  mistakes  in  pleading  and 
amendments,"  and  lest  their  intention  might  be  misapprehended,  and  the 
provisions  of  that  section  should  be  confined  to  pleadings  the  framers  of 
the  code  seem,  for  greater  caution,  to  have  used  the  term  "proceeding" 
to  distinguish  all  other  steps  taken  in  an  action  from  those  embraced  in 
the  terra  pleading.  I  think  it  was  manifestly  their  intention  to  confer  up- 
on the  court  the  power  of  amendment  in  all  cases  where  the  exercise  of 
such  power  would  be  in  furtherance  of  justice. 

I  am  also  inclined  to  think  the  amendment  might  be  allowed  under  the 
34th  section  .of  the  Revised  Statutes  relating  to  suits  and  proceedings  in 
civil  cases.  That  section  provides  that  whenever  a  bond  is  or  shall  be  re- 
quired by  law  to  be  given  by  any  person  in  order  to  entiile  him  to  any 
right  or  privilege  conferred  by  law  or  to  commence  any  proceeding,  if 
such  bond  be  defective  in  any  respect,  the  court  authorized  to  receive  the 
same  or  to  entertain  any  proceedings  in  consequence  of  such  bond,  if  the 
same  had  been  perfect,  may,  on  the  application  of  all  the  obligors  therein, 
amend  the  same  in  any  respect.  It  was  held  in  Potter  vs.  Baker,  (4  Paige, 
290)  that  this  statute  applied  to  appeal  bonds,  and  the  chancellor  accord- 
ingly allowed  a  bond  which  had  been  executed  by  only  one  surety  to  be 
amended  by  adding  another.  It  is  true  that  the  security  given  upon  an 
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appeal  is  no  longer  called  a  bond.  But  the  commissioners  themselves  say 
that  the  sections  of  the  code  relating  to  securities  on  appeals  are  taken 
substantially  from  the  corresponding  section  in  the  Revised  Statutes,  with 
only  such  changes  in  language  and  effect  as  were  necessary  to  make 
them  conformable  to  their  general  plan.  In  substance  and  legal  effect 
the  undertaking  does  not  in  any  respect  differ  from  the  appeal  bond  be- 
fore required.  Indeed  they  are  so  entirely  similar  that  a  bond  executed 
according  to  the  requirements  of  the  Revised  Statutes  would  be  a  sufficient 
undertaking  under  the  provisions  of  the  code.  If  it  were  necessary  there- 
fore "for  the  furtherance  of  justice,"  I  should  have  no  great  difficulty  in 
finding  in  the  section  of  the  Revised  Statutes  referred  to,  a  sufficient  au- 
thority for  allowing  the  amendment. 

It  is  also  insisted  that  the  notice  of  appeal  is  insufficient.  It  merely 
states  that  the  Defendants  appeal  "  from  the  judgment  entered  in  this  ac- 
tion to  the  general  term  of  this  court."  Such  a  notice  is,  1  think,  a  suffi- 
cient compliance  with  the  requirement  of  the  275th  section  of  the  code. 
It  was  not,  I  apprehend,  intended  to  require  that  the  notice  of  appeal 
should  be  more  specific  than  was  required  upon  appealing  from  a  decree 
or  order  in  Chancery ;  and  there  it  was  never  required  that  the  grounds  of 
appeal  should  be  stated  in  the  notice.  It  is  enough  if  the  notice  specify 
what  part  of  the  judgment  it  is  intended  to  review  upon  the  appeal. 

It  is  also  objected  that  the  undertaking  is  not  proved  or  acknowledged. 
This  is  not  essential  to  its  validity.  All  that  the  code  requires  in  this  respect 
is  that  the  instrument  should  be  approved  by  a  judge  of  the  court  or  a 
county  judge.  It  is  a  matter  in  the  discretion  of  the  officer,  whether  he 
will  approve  the  undertaking  without  requiring  it  to  be  proved  or  ac~ 
knowledged.  The  justices  in  New  York  have  adopted  a  rule  requiring 
such  proof  or  acknowledgment  before  they  will  approve  an  undertaking. 
This  practice  certainly  is  to  be  recommended ;  but  if  the  officer  whose 
approval  is  required,  chooses  to  dispense  with  it,  no  advantage  can  be 
.taken  of  the  omission. 

Nor  do -I  think  it  necessary,  in  the  first  instance  that  the  sureties  should 
justify.  It  is  enough  that  the  approval  required  by  the  290th  section  of 
the  code  is  endorsed  on  the  undertaking.  If  the  party  against  whom  the 
appeal  is  taken  is  dissatisfied  with  the  security  the  same  section  allows  him 
to  have  a  justification,  under  circumstances  more  favorable  to  him  than  the 
former  practice  allowed. 

One  other  ground  of  objection  remains  to  be  noticed.  In  case  of  a  trial 
by  the  court  or  a  referee  any  decision  on  a  matter  of  law  arising  on  the 
trial  may  be  excepted  to  within  ten  days  after  notice  of  such  decision  in 
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the  same  manner  as  if  the  case  had  been  tried  by  a  jury.  The  court  or 
referee  is  required  to  state  in  the  decision  the  facts  found  and  the  conclu- 
sions of  law  upon  such  facts.  See  sections  222,  223,  227.  In  this  case, 
within  the  time  prescribed,  the  Defendants  gave  notice  that  they  excepted 
"  to  the  decision  of  the  referee  whereby  he  decided  that  there  was  due 
from  the  Defendants  to  the  Plaintiff  the  sum,  &c."  This,  I  think,  is 
equivalent  to  an  exception  to  the  conclusion  of  law  derived  by  the  referee 
from  the  facts  found  by  him,  and  if  so,  it  is  sufficient  to  entitle  them  to  a 
review  of  such  decision  upon  appeal.  The  objection  therefore  that  no 
exception  has  been  taken  upon  which  an  appeal  can  be  founded  is  not 
well  taken. 

It  appears  that  the  Defendants  have  also  served  a  case  for  the  purpose 
of  obtaining  a  review  upon  the  evidence,  under  the  provisions  of  the  223d 
section.  It  is  objected  that  the  case  is  not  verified  as  required  by  the  44th 
rule  of  this  court.  The  proceeding  may  be,  and  probably  is  irregular  in 
this  respect.  But  the  decision  of  this  motion  does  not  involve  that  ques-t 
tion. 

The  motion  to  dismiss  the  appeal  must  be  granted  unless,  within  ten 
days  after  notice  of  this  decision  the  appellants  amend  their  undertaking 
so  as  to  make  it  conformable  to  the  283d  section  of  the  code,  with  the 
written  consent  of  the  present  sureties  in  the  undertaking,  which  consent 
must  be  annexed  to  and  filed  with  the  undertaking. 


WILEY  H.  SCOTT  vs.  BARNEY  BECKER,  BARNEY  MATHEWS  and  ZEBULON  H. 

WlLLOUGHBY. 

Where  a  report  of  referees  made  since  the  1st  day  of  July  last,  in  a  cause  commenced 
prior  to  and  which  was  pending  on  that  day,  is  sought  to  be  reviewed  ;  such  review 
must  be  had  under  Ihe  old  law,  (by  a  case,  Sec.,)  according  to  the  practice  before  the 
code  took  effect.  The  code  does  not  apply  to  such  a  case. 

Decided  at  the  Special  Term,  in  Cooperstown,  Otsego  county,  January, 
.849.  This  was  an  action  of  assumpsit  commenced  in  1846,  and  referred 
in  July  last  to  a  sole  referee,  who  on  the  29th  September  last  made  a  re- 
port in  favor  of  the  Plaintiff  for  $117-33,  and  Defendants  made  and  served 
a  case  in  due  time  to  set  aside  the  report,  and  to  which  cise  the  Plaintiff 
prepared  and  served  amendments,  and  the  Defendants  noticed  the  case 
for  settlement  before  the  referee  in  due  time  and  the  case  was  settled  by 
the  referee,  and  the  Defendants  noticed  the  cause  for  argument  at  the 
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January  term  in  Madison  county,  1849,  and  at  the  request  of  the  attorney 
for  the  Plaintiff,  and  to  accommodate  him,  as  the  Defendants'  attorney 
swears,  he  countermanded  the  notice  of  argument. 

The  Defendants  had  obtained  an  order  staying  the  Plaintiff  until  the 
decision  of  the  court  on  the  motion  for  a  new  trial,  and  which  the  Plaintiff 
got  so  far  modified  as  to  allow  him  to  enter  up  his  judgment,  and  thus  the 
cause  stood  when  the  Plaintiff's  attorney  made  this  motion  to  set  aside  the 
case  and  to  vacate  the  order  staying  Plaintiff's  proceedings,  for  the  reason 
that  the  Defendants'  case  was  regulated  by  the  provisions  of  the  code,  and 
that  the  Defendants  could  only  be  heard  upon  an  appeal  taken  from  the 
judgment,  and  upon  the  ground  that  the  defendants  must  execute  the  se- 
curity in  conformity  to  the  provisions  of  the  code. 

C.  C.  NOBLE,  for  the  Plaintiff. 
C.  FIELD,  for  the  Defendant. 

MASON,  Justice. — I  am  entirely  satisfied  after  a  careful  examination  of 
the  provisions  of  the  code,  that  they  are  not  applicable  to  a  case  made  to 
review  the  report  of  referees  made  in  a  suit  pending  when  the  code  took 
effect.  Section  271  of  the  code  does  not  reach  the  case.  It  is  not  a  case 
where  a  writ  of  error  or  an  appeal  was  allowed  before  the  code,  nor  is  it 
a  case  where  the  court  reviewed  the  judgment  by  the  former  practice. 
The  court  only  reviewed  the  trial  and  ascertained  whether  there  were 
errors  committed  by  the  referees,  and  besides,  section  280  of  the  code  is 
not  made  applicable  to  pending  suits,  and  the  same  is  true  of  section  297 
of  the  code,  which  provides  for  an  appeal  in  the  Supreme  Court,  and  §223 
of  the  code,  which  provides  for  the  mode  of  reviewing  the  trial  upon  a 
case  is  not  made  applicable  to  suits  pending  when  the  code  took  effect ; 
and  section  227  of  the  code,  which  requires  the  judgment  upon  the  report 
of  referees  to  be  reviewed  on  a  case  in  the  same  manner  as  is  provided  in 
section  223  of  the  code,  for  a  trial  by  the  court  is  also  not  made  applica- 
ble to  suits  pending  when  the  code  took  effect,  and  without  going  into 
any  further  examination  of  the  code  I  would  say  that  after  a  careful 
examination  of  the  provisions  of  the  code  in  relation  to  reviewing  the  re- 
port of  referees  made  in  a  case  pending  on  the  first  Monday  of  July,  1848, 
that  1  find  none  of  the  provisions  of  the  code  applicable  to  such  a  case, 
and  the  case  is  left  to  the  practice  as  it  existed  prior  to  the  code,  under 
which  practice  there  was  no  such  thing  as  an  appeal  or  the  giving  of 
security.  The  Defendants'  attorney  has  been  strictly  right  in  pursuing 
the  former  practice  in  this  case,  and  the  Plaintiff's  motion  to  set  aside 
the  Defendants'  case,  and  to  vacate  the  order  staying  proceedings  must 
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be  denied,  but  as  there  has  been  so  much  confusion  in  the  practice  in  re- 
lation to  this  class  of  cases,  growing  out  of  the  very  great  change  which 
has  been  produced  by  the  code  of  procedure,  I  shall  not  give  the  Defend- 
ants the  costs  of  opposing  this  motion. 


WILLIAM  R.  DOTY  vs.  ROSWELL  S.  BROWN. 

This  case  is  very  similar  to  the  one  next  preceding — the  same  principle  involved  and 
decided.  It  being  a  verdict  at  the  Circuit,  (instead  cf  a  report  of  referees)  sought 
to  be  reviewed — and  was  held,  that  such  review  must  be  had  by  case  or  bill  of  ex- 
ceptions under  the  old  law — not  under  the  code.  The  cause  was  pending  when  the 
code  took  effect. 

Another  point  is  decided  in  the  case,  which  is  a  familiar  principle  under  the  old  prac- 
tice, to  wit,  that  where  the  party  omits  to  make  and  serve  his  case  within  the  ten 
days  required  by  Rule  33,  he  shall  be  deemed  to  have  waived  his  right  thereto.  Rule 
34.  And  a  justice  at  chambers  cannot  grant  an  order  to  extend  the  time,  to  make  a 
case,  &c..  after  the  ten  days  has  expired.  The  party  must  apply  to  the  court  on 
notice  of  the  motion. 

This  cause  commenced  in  1846,  was  tried  before  Justice  Mason  at  the 
Chenango  circuit,  in  December  last,  and  resulted  in  a  verdict  for  the  De- 
fendant. The  attorney  for  the  Plaintiff  desired  to  make  a  case  on  which 
to  move  for  a  new  trial,  and  supposing  that  the  practice  was  regulated  by 
the  provisions  of  the  code  and  that  the  Plaintiff  had  ten  days  to  appeal 
after  the  judgment,  he  omitted  to  make  and  serve  his  case  as  requirtd  by 
rule  33  of  the  court,  and  within  a  day  or  two  after  the  judgment  was  en- 
tered and  more  than  ten  days  after  the  trial,  the  Plaintiff's  attorney  dis- 
covering his  mistake,  applied  to  Justice  Mason  and  obtained  from  him  a 
chamber  order  giving  the  Plaintiff  twenty  days  to  make  and  serve  a  case, 
and  the  same  time  to  the  Defendant  to  serve  amendments,  and  staying  all 
proceedings  on  the  part  of  ihe  Defendant,  and  after  service  of  the  order  the 
attorney  for  the  Defendant  moves  to  vacate  these  orders. 

D.  GRAY,  Jor  Plaintiff". 
R.  BALCOM,  for  Defendant. 

MASON,  Justice. — I  am  entirely  satisfied  after  a  most  careful  examina- 
tion of  the  provisions  of  the  code  that  this  case  is  entirely  unprovided  for 
by  any  of  its  provisions.  The  271st  section  of  the  code  does  not  reach  the 
case.  It  was  not  a  case  where  either  a  writ  of  error  or  an  appeal  was 
allowed  before  the  code,  and  was  not  the  reviewing  of  a  judgment  but 


376  New  York  Supreme  Court 

was  reviewing  the  trial  of  a  cause  either  by  a  bill  of  exceptions  or  a  case 
— and  the  280th  section  of  the  code  is  not  made  applicable  to  suits  pend- 
ing when  the  code  took  effect.  The  297th  section  of  the  code  also  is  not 
made  applicable  to  pending  suits,  and  the  same  is  true  of  section  223  of 
the  code,  and  in  short  there  is  no  provision  in  the  code  which  provides  for 
reviewing  the  trial  of  this  cause  at  the  circuit,  and  the  party  is  remediless, 
however  great  may  have  been  the  errors  committed  upon  the  trial,  so  far 
as  the  code  gives  him  any  right  to  review  them,  and  it  remains  to  be  con- 
sidered whether  the  prior  law  is  so  far  interfered  with  as  to  deprive  the 
party  of  the  right  to  review  the  alleged  error  upon  the  trial.  I  do  not 
find  any  thing  in  the  code  regulating  the  practice  in  this  particular  case, 
and  there  is  nothing  in  the  code  in  reference  to  the  case  under  considera- 
tion that  conflicts  in  any  manner  with  the  former  practice  in  such  a  case, 
and  I  am  inclined  to  think  therefore  that  the  legislature  intended  to  leave 
the  practice  of  reviewing  a  trial  in  those  suits  that  were  pending  when 
the  code  took  effect  as  it  was  before  the  code.  At  any  rate  such  is  the 
effect  of  the  legislation  upon  this  subject.  The  Plaintiff  in  this  case  there- 
fore was  left  to  the  former  practice,  and  which  gave  him  the  right  to 
make  a  case,  or  bill  of  exceptions,  but  by  the  former  practice  he  must 
make  his  case  or  bill  of  exceptions,  and  serve  copy  thereof  upon  the  oppo- 
site party  within  ten  dnys.  Rule  S3  of  the  court,  and  by  rule  34  it  is 
provided  that  if  a  party  shall  omit  to  make  a  case  within  the  time  limited 
he  shall  be  deemed  to  have  waived  his  right  thereto,  and  by  the  former 
practice  a  judge  at  chambers  at  any  time  during  the  ten  days  might  ex- 
tend the  time  to  make  such  case,  or  bill  of  exceptions,  but  it  has  been 
adjudged,  and  such  was  the  settled  practice  that  a  judge  at  chambers 
could  not  make  an  order  extending  the  time  to  make  a  case  after  the  ten 
days  had  expired.  Haynes  vs.  The  Dutches  and  Orange  Steam  Com- 
pany, 7  Cotoen,  467;  Graham's  Pr.,  331,  2d  ed.;  and  the  only  relief 
which  the  party  had  in  such  a  case  was  by  motion  to  the  court.  Gra/iatn's 
TV.,  331;  7  Cowen,  467.  At  the  time  I  made  the  order  in  this  case, 
giving  the  Plaintiff  twenty  days  in  which  to  make  a  case  or  bill  of  excep- 
tions, the  ten  days  allowed  the  party  by  rule  33  of  the  court  had  expired 
and  it  follows  that  my  order  of  January  9th  or  10th,  was  improperly 
grunted  and  is  a  mere  nulity,  and  the  same  is  hereby  vacated,  reserving 
to  the  Plaintiff  if  he  desire  the  right,  to  apply  to  the  court  on  notice  to 
the  Defendant,  for  leave  to  make  a  case  or  bill  of  exceptions. 
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DAVIE  Dows  and  IRA  B.  GARY  vs.  WILLIAM  GREEN  and  JOSEPH  MATHER. 

Where  a  suit  was  commenced  by  summons  and  complaint  for  an  unjust  detention  of 
personal  property,  and  the  Plaintiffs  demanded  judgment  for  the  value  thereof  only — 
and  at  the  time  of  the  service,  papers  were  also  served,  as  required  by  the  code, 
(§181,  &c.)  for  the  immediate  delivery  of  personal  property.  Held,  that  the  class 
to  which  the  action  belonged  by  the  143  section  of  the  code,  must  be  determined  by 
the  relief  demanded  in  the  complaint,  and  consequently  it  would  fall  under  the  2d, 
instead  of  the  6th  class. 

Where  this  defect  ir.  the  prayer  of  the  complaint  was  not  discovered  by  either  party 
until  after  an  answer  had  been  put  in  and  all  the  proceedings  provided  as  a  substi- 
tute for  the  action  of  replevin  had  been  gone  through  with — held,  that  it  being  in 
furtherance  of  justice,  the  court  had  power  under  the  149th  section  of  the  code,  to 
allow  an  amendment  of  the  complaint  by  altering  the  prayer  for  relief  contained 
therein,  so  as  to  claim  the  property  itself  and  damages  for  its  detention.  Although 
the  amendment  would  change  the  form  of  the  action — or  rather  the  class  to  which 
it  belonged,  it  did  not  change  the  cause  of  action,  in  the  sense  in  which  the  words 
are  used  in  the  149th  section.  (It  will  be  seen  that  the  decision  in  this  case  on  the 
question  of  amendment  is  directly  adverse  to  the  decision  on  the  same  point  in  Spald- 
ing  vs.  Spalding,  ante  page  297.) 

January  20,  1849.  On -the  23d  of  August,  1848,  Plaintiffs  com- 
menced their  action,  alleging  in  their  complaint  an  unjust  detention  of 
property  and  demanded  judgment  for  the  value  thereof.  The  summons 
contained  a  notice  that  on  failure  to  answer,  the  Plaintiffs  would  take 
judgment  against  the  Defendants  for  $1333-80.  Plaintiffs  also  served 
with  the  summons  and  complaint  the  papers  required  by  the  code  on  a 
claim  for  the  immediate  delivery  of  personal  property  pursuant  to  sections 
181,  et  seq.,  and  the  sheriff  of  Rensselaer  county,  took  the  property  from 
the  Defendants'  possession  under  those  proceedings.  Defendants  required 
the  return  of  the  property  and  complied  with  the  requirements  of  the  code 
to  entitle  them  to  such  return  by  giving  undertaking  and  paying  sheriff's 
fees  for  taking  and  expenses  for  keeping  the  property,  which  was  there- 
upon returned  to  the  Defendants. 

Defendants  now  move  that  the  undertaking  on  their  part  be  surrendered 
to  be  cancelled  and  that  all  proceedings  for  the  immediate  delivery  of  the 
property  be  set  aside,  and  that  Plaintiffs  pay  their  disbursements  under 
such  proceedings. 

G.  L.  WILSON,  for  Defendants. 
R.  W.  PECKHAM,  for  Plaintiff's. 

PARKER,  Justice. — Both  parties  have  acted  throughout,  in  the  conduct- 
ing of  this  suit,  under  the  impression  that  it  was  brought  to  recover  the 
possession  of  personal  property  ;  and  the  Plaintiffs'  attorney  in  his  affida- 
48 
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vit,  presented  to  resist  this  motion,  swears  that  such  was  his  intention  and 
the  object  of  the  action.  The  complaint  however  is  not  applicable  to 
such  an  action ;  for  although  the  facts  set  forth  in  it,  if  found  to  be  true, 
would  entitle  the  Plaintiff  to  either  the  possession  of  the  property  or  com- 
pensation for  its  value,  yet  the  only  relief  it  asks  is  judgment  for  the  value 
of  the  property.  The  class  to  which  the  action  belongs  under  §143  of 
the  code,  must  be  determined  by  the  prayer  for  relief  and  by  that  test,  this 
action  belongs  to  the  2d  and  not  to  the  6th  class. 

Neither  party  seems  to  have  discovered  the  defect  in  the  prayer  of  the 
complaint,  until  an  answer  had  been  put  in  and  all  the  proceedings  pro- 
vided as  a  substitute  for  the  action  of  replevin  had  been  gone  through 
with ;  and  it  will  clearly  be  in  furtherance  of  justice  to  allow  an  amend- 
ment of  the  complaint  under  the  149th  section,  if  we  have  the  power  to 
do  so,  that  the  suit  may  proceed  to  judgment  as  an  action  for  the  recovery 
of  personal  property. 

That  section  allows  an  amendement  at  any  time,  in  furtherance  of  jus- 
tice, and  on  such  terms  as  may  be  proper  "  whenever  the  amendment 
shall  not  change  substantially  the  cause  of  action  or  defence ;"  and  the 
question  to  be  determined  is  whether  the  permitting  of  the  Plaintiff  to  alter 
the  prayer  of  his  complaint,  so  as  to  claim  the  property  itself  and  damages 
for  its  detention,  instead  of  simply  praying  judgment  for  the  value  of  the 
property,  is  "  changing  substantially  the  cause  of  action." 

It  is  true  it  is  changing  the  form  of  the  action — or  rather  the  class  to 
which  it  belongs  under  the  143d  section:  but  I  cannot  think  it  changes 
the  cause  of  action.  The  cause  of  action  is  made  up  of  the  facts  which 
entitle  the  Plaintiff  to  relief.  The  injury  complained  of  is  the  cause  of 
action,  and  I  think  such  is  the  sense  in  which  the  words  are  used  in  the 
149th  section. 

Any  other  construction  would  defeat  a  large  class  of  amendments,  that 
have  heretofore  been  made  under  the  former  practice,  and  which  it  is  fre- 
quently indispensable  to  make  in  furtherance  of  justice  and  would  be  in- 
consistent with  the  231  section,  which  provides  that  when  no  answer  is 
put  in,  the  relief  granted  to  the  Plaintiff  cannot  exceed  that  demanded  in 
his  complaint,  but  that  in  any  other  case  the  court  may  grant  him  any 
relief  consistent  with  the  case  made  by  the  complaint  and  embraced  within 
the  issue.  Under  this  last  section,  the  Plaintiffs  would  clearly  be  entitled 
to  relief  on  the  trial. 

Under  the  Revised  Statutes  the  discretion  of  the  court  in  making  amend- 
ments was  not  limited — 2  R.  S.,  3d  ed.,  519,  §1 — and  under  that sec- 
*ion  the  court  frequently  allowed  a  change  of  the  form  of  action.  1  How. 
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Sp.  T.  R.,  82 ;  2  ib.,  43 ;  3  ib.,  148.  It  is  not  the  policy  of  later 
legislation  to  restrict  but  rather  to  encourage  amendments,  so  that  every 
cause,  if  practicable,  shall  be  decided  on  the  merits  :  and  to  effect  this, 
the  form  must  always  yield  to  the  substance. 

The  facts  which  constitute  the  cause  of  action  are  correctly  set  forth  in 
the  complaint.  Those  facts,  before  the  adoption  of  the  code,  would  have 
sustained  either  trover  or  replevin  in  the  detinet,  and  will  now  authorize 
a  recovery  either  of  the  possession  of  the  property  itself  or  its  value.  The 
prayer  for  relief  alone  is  defective. 

I  think  it  was  not  the  intention  of  the  legislature  to  say  that  the  form 
of  action  should  not  be  changed  by  amendment.  But  the  object  of  the 
restriction  must  have  been,  to  prevent  an  amendment,  which  would  sub- 
stitute an  entirely  new  and  different  cause  of  action.  As  in  an  action  for 
taking  away  the  Plaintiffs'  horse,  an  amendment  ought  not  to  be  permitted 
which  would  substitute  a  claim  for  taking  a  different  kind  of  property  at 
a  different  time  and  place.  One  controversy  cannot  be  substituted  for 
another  by  an  amendment 

The  substantial  cause  of  action  must  thus  remain  unchanged,  but  the 
forms  made  use  of  to  obtain  relief  may  be  altered ;  and  even  on  the  trial, 
the  pleadings  may  be  made  to  conform  to  the  proof,  when  the  variance 
has  not  misled  the  party  in  maintaining  his  action  or  defence  upon  the 
merits.  §§145,  146. 

I  am  therefore  compelled,  though  with  great  reluctance,  to  differ  in  my 
construction  of  the  last  clause  of  the  149th  section  from  the  learned  justice 
who  delivered  the  opinion  in  Spalding  vs  Spalding,  3  How.  Sp.  T.  R.,  297. 

The  motion  must  be  granted,  unless  within  ten  days  after  service  of 
notice  of  this  decision,  the  Plaintiffs  amend  their  complaint,  which  they  are 
hereby  authorised  to  do.  I  do  not  see  how  the  amendment  allowed  will 
make  it  necessary  to  put  in  a  further  answer,  and  will  net  therefore  pro- 
vide for  paying  costs  of  the  amended  answer,  but  the  Defendants  are  at 
liberty  to  answer  further  if  they  shall  be  so  advised. 


THE  PEOPLE  ex  rel.  JOHN  COLLER  vs.  THE  BOARD  OF  SUPERVISORS  of  the 
County  of  Dutchess. 

The  practice  in  cases  of  mandamus,  to  obtain  a  peremptory  writ  by  the  relator,  after 
return  to  an  alternative  is  made,  is,  that  after  the  facts  of  the  case  are  settled,  either 
by  an  issue  and  verdict,  or  by  default  of  one  of  the  parties,  the  relator  must  move 
the  court  on  notice  to  the  opposite  party,  upon  the  return,  pleadings,  verdict,  &c. 
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Where  the  Defendants  in  their  return  to  an  alternative  mandamus  set  up  several  mat- 
ters of  defence,  some  of  fact  and  some  of  law,  to  some  of  the  matters  of  fact  the  re- 
lator  pleaded,  and  the  Defendants  demurred  to  the  pl^as,  which  demurrer  was  over- 
ruled by  the  court,  in  favor  of  the  Relator,  wilh  leave  to  Defendants  to  reply  upon 
the  usual  terms,  which  they  neglected  to  do  ;  and  the  Relator  proceeded  and  entered 
their  default  by  a  common  order,  and  then  entered  up  judgment  for  the  whole  costs 
of  the  cause,  and  a  peremptory  mandamus — held,  that  the  judgment  was  irregular. 
It  could  not  be  entered  up  without  a  special  order  of  the  court. 

The  court  is  vested  with  a  discretion  in  awarding  or  refusing  costs  to  any  party  in  suits 
and  proceedings  upon  writs  of  mandamus;  and  the  Relator  could  not  enter  a  judg- 
ment for  such  costs,  without  the  special  order  of  the  court. 

Another  difficulty  in  the  Relator's  entering  judgment  for  a  peremptory  writ  in  this 
case  was,  that  he  had  not  disposed  of  the  matters  of  law  set  up  in  the  return  either 
by  plea  or  demurrer. 

Motion  to  set  aside  judgment  for  irregularity.  The  Relator  obtained 
an  alternative  mandamus  in  April,  1845,  requiring  the  Defendants  to  audit 
and  allow  certain  accounts  for  services  performed  by  him  as  a  justice  of 
the  peace  under  the  act  entitled  "  of  beggars  and  vagrants."  The  De- 
fendants made  a  return  admitting  that  said  accounts  were  presented  to 
the  board  of  supervisors  at  their  annual  meeting  in  1844,  with  other  ac- 
counts, and  that  a  portion  of  the  claim  was  disallowed  and  rejected ;  and 
setting  forth  several  reasons  for  such  disallowance  and  rejection,  among 
which  were  the  following  : 

1.  That  the  justice  did  not  obtain  legal  jurisdiction  of  the  vagrants 
touching  whom  the  services  were  rendered. 

2.  That  no  evidence  was  furnished  to  the  board  by  the  Relator,  that 
said  vagrants  were  legally  arrested. 

3.  That  the  Defendants  have  no  authority  by  law  to  allow  such  ac- 
counts. 

4.  That  the  statutes  do  not  authorize  or  allow  such  charge. 
To  this  return  the  relator  pleaded, 

1.  That  he  did  obtain  legal  jurisdiction  under  the  title  aforesaid. 

2.  That  said  vagrants  were  legally  arrested  by  constables  on  the  re- 
quirement of  some  person  and  brought  before  said  justice  pursuant  to  said 
title. 

To  these  pleas  the  Defendants  demurred,  and  this  court  at  the  general 
term  held  in  Dutchess  in  June  last,  gave  judgment  for  the  Relator  on  the 
demurrer,  with  leave  to  Defendants  to  reply  on  the  usual  terms. 

The  Defendants  not  replying  to  said  pleas,  their  default  was  entered  by 
a  common  order  in  August.  The  Defendants  declining  to  pay  the  costs 
of  the  demurrer,  the  Relator's  attorney  proceeded  to  enter  up  judgment 
for  the  costs  of  the  cause  and  a  peremptory  mandamus — the  record  being 
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signed  and  filed  Dec.  11,  1848.     The  Defendants  now  move  to  set  aside 
the  judgment;  and  for  leave  to  come  in  and  reply. 

R.  BARNARD,  for  Relator. 
C.  SWAN,  for  Defendants. 

BARCULO,  Justice. — The  Defendants  are  too  late  to  come  in  and  reply, 
as  they  do  not  show  any  satisfactory  excuse  for  their  delay  of  six  months. 
This  part  of  the  motion  cannot  therefore  be  granted. 

But  I  think  the  Relator  is  irregular  in  entering  up  his  judgment  with- 
out the  special  order  of  the  court.  This  will  be  apparent  from  a  brief 
consideration  of  the  statute  governing  the  peculiar  pleadings  and  proceed- 
ings on  mandamus. 

The  statute  provides  (2  R.  S.,  586,  §55,)  that  the  relator  "  may  demur 
or  plead  to  all  or  any  of  the  material  facts  contained  in  the  return." 

Hence  it  follows  that  if  the  return  sets  up  several  material  facts,  the 
relator  may  deny  any  one  or  more  of  them,  and  have  them  settled  by  the 
verdict  of  a  jury,  or  admitted  by  the  default  of  the  Defendants  in  not  re- 
plying to  them.  If  the  Defendants  demur  to  such  plea,  the  court  can  only 
pass  upon  the  sufficiency  of  the  plea  standing  by  itself;  as  every  plea  must 
stand  or  fall  by  its  own  merits.  The  decision  of  the  court  sustaining  the 
plea,  establishes  only  that  the  plea  tenders  an  issue  upon  a  material  fact. 
It  does  not  establish  that  the  plea  is  a  full  answer  to  the  return.  The 
science  of  pleading,  which  requires  an  issue  to  be  tendered  to  a  single 
point,  is  inconsistent  with  the  idea  that  a  plea  must  answer  the  whole  re- 
turn. It  may  require  a  number  of  pleas  to  answer  a  return ;  and  as  each 
one  must  be  tested  separately  by  the  question  whether  it  tenders  an  issue 
upon  a  material  fact — each  one  of  several  may  be  good,  although  all  of 
them  together  do  not  answer  the  whole  return.  For  if  a  plea  tender  a 
material  issue,  it  cannot  be  held  bad  on  the  ground  that  the  return  con- 
tains other  material  facts  not  answered. 

Now  in  this  case  the  Defendants  set  up  several  defences;  some  of  law 
and  some  of  fact.  The  Relator  pleads  to  some  of  the  matters  of  fact. 
The  Defendants  having  demurred,  and  the  demurrer  having  been  over- 
ruled, and  they  not  having  replied,  they  admit  the  facts  set  forth  in  those 
pleas.  How  then  stands  the  case  1  Is  the  relator  entitled  to  his  peremp- 
tory mandamus  of  course  ?  By  no  means.  For  he  has  admitted  the 
facts  in  the  return  which  he  has  not  denied.  Among  them  is  the  fact  that 
no  vouchers  or  evidence  was  furnished  showing  the  arrest  of  the  alleged 
vagrants.  The  Defendants  are  clearly  entitled  to  be  heard  upon  this 
point.  They  are  also  entitled  to  be  heard  on  the  law  question  which  they 
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raise.  They  may  perhaps  be  able  to  show  that  the  statute  does  not 
authorize  such  services ;  or  that  it  does  not  authorize  the  Defendants  to 
audit  and  allow  such  accounts.  It  is  possible  for  a  Relator  to  succeed  on 
all  the  issues  of  fact,  and  yet  the  law  be  clearly  against  his  right  to  a 
peremptory  mandamus.  At  all  events  such  a  writ  is  not  granted  of  course, 
nor  without  notice  and  an  opportunity  for  the  Defendants  to  be  heard  up- 
on the  law  and  the  merits  of  the  case. 

My  view  of  the  practice  in  cases  of  mandamus  is  this :  After  the  facts 
of  the  case  are  settled,  either  by  an  issue  and  verdict,  or  by  default  of  one 
of  the  parties,  the  Relator  to  obtain  a  peremptory  mandamus,  must  move 
the  court,  on  notice  to  the  opposite  party,  upon  the  return,  pleadings,  ver- 
dict, &c.;  when  the  court  can  in  view  of  the  whole  case  pronounce  upon 
the  rights  of  the  respective  parties. 

The  proceeding  is  in  many  respects  sui  generis,  and  can  hardly  be 
compared  to  an  ordinary  common  law  action.  The  closest  analogy  be- 
tween this  case  and  that  of  an  ordinary  action,  will  be  found  in  the  case 
of  a  Defendant  who  pleads  the  general  issue  and  several  special  pleas,  to 
one  of  which  the  Plaintiff  replies  specially  and  the  Defendant  is  defaulted 
for  not  rejoining  after  the  replication  has  been  adjudged  good  on  demurrer. 
The  Plaintiff  in  such  a  case  cannot  enler  up  final  judgment  when  he  has 
got  rid  of  one  of  the  special  pleas.  He  must  go  on  and  get  rid  of  all  of 
them  ;  and  even  when  he  has  disposed  of  them  he  must  still  go  to  trial 
and  may  be  beaten  on  the  general  issue.  So  in  this  case  the  relator  must 
show  the  court,  not  merely  that  one  or  two  of  the  grounds  of  defence  re- 
lied on  are  untenable,  but  that  all  of  them  are  insufficient  to  prevent  a 
peremptory  mandamus. 

There  is  another  insuperable  objection  to  this  judgment.  It  is  entered 
up  for  the  Relator's  whole  costs  of  the  cause.  By  the  act  of  1833,  the 
court  is  vested  with  a  discretion  in  awarding  or  refusing  costs  to  any  party 
in  suits  and  proceedings  upon  writs  of  mandamus.  A  judgment  for  costs 
cannot  therefore  be  entered  without  the  special  order  of  the  court. 

The  judgment  and  all  subsequent  proceedings  must  be  set  aside. 


HENRY  ROCKEFELLER  vs.  HENRY  WEIDERWAX. 

Where  the  Plaintiff  brought  a  suit  upon  a  note,  and  before  the  lime  to  answer  expired, 
the  Defendant  tendered  to  the  Plaintiff's  attorney  the  amount  claimed  to  be  due  on 
the  note,  principal  and  interest,  which  he  refused  to  receive,  on  the  ground  that  he 
was  also  entitled  to  $7  costs,  held,  on  a  motion  by  Defendant  to  stay  all  Plaintiff's 
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proceedings,  and  that  the  note  be  delivered  up,  that  the  Plaintiff  was  entitled  to 
such  costs,  and  the  amount  should  have  also  been  tendered,  in  order  to  have  made 
such  tender  of  any  avail  to  the  Defendant. 

Albany,  January,  1849.  This  action  was  brought  upon  a  note.  The 
summons  and  complaint  were  served  on  the  20th  December,  1848.  On 
the  2d  of  January  following,  the  Defendant  tendered  to  the  Plaintiff's 
attorney  the  amount  claimed  upon  the  note,  principal  and  interest,  which 
he  refused  to  receive,  on  the  ground  that  he  was  also  entitled  to  $7  costs. 

The  Defendant  now  moves  that,  upon  paying  the  amount  clue,  an  order 
may  be  made  staying  all  further  proceedings  in  the  suit,  and  that  the  note 
be  delivered  up. 

J.  H.  REYNOLDS,  for  Defendant. 
G.  VAN  SANTVOORD,  for  Plaintiff. 

HARRIS,  Justice. — The  Defendant's  counsel  insists  that  no  costs  are 
allowable  to  a  Plaintiff,  unless  the  action  proceeds  to  judgment.  This 
position  is  founded  upon  the  terms  used  in  the  258th  and  289th  sections 
of  the  code.  These  sections  provide  that  "  there  may  be  allowed  to  the 
prevailing  party,  upon  the  judgment,  certain  sums  by  way  of  indemnity, 
&c.,  called  costs,  and  that  costs  shall  be  allowed  of  course  to  the  Plaintiff," 
upon  a  recovery,  &c.  From  these  expressions  it  is  inferred  that  it  was 
not  the  intention  of  the  framers  of  the  code  to  allow  costs  where  no  re- 
covery is  had.  But  I  think  this  construction  of  the  law  cannot  be  sus- 
tained. It  is  manifest  from  the  distribution  of  costs  along  the  several 
stages  of  the  action,  found  in  the  262d  section,  that  it  was  intended  to 
provide  for  the  indemnity  of  the  prevailing  party  when  the  suit  should  ter- 
minate before  judgment.  Else,  why  give  a  certain  amount  for  all  the 
proceedings  before  notice  of  trial — a  certain  other  amount  for  proceedings 
between  the  notice  of  trial  and  the  trial,  and  then,  a  still  further  amount 
for  the  trial  itself.  If  costs  are  only  to  be  allowed  when  there  is  a  re- 
covery, why  not  prescribe  the  amount  in  a  single  sum  ? 

Again,  substantially  the  same  language  is  found  in  the  provisions  of  the 
Revised  Statutes,  under  which  costs  were  before  recoverable.  By  the 
third  section  of  the  title  relating  to  the  cases  in  which  costs  may  be  re- 
covered, (2  R.  S.,  613,)  it  is  provided  that  in  certain  cases  "  if  the  Plain- 
tiff" recover  judgment"  &c.,  he  shall  recover  costs,  &c. — and  yet  it  never 
was  contended  that  in  such  cases  the  Plaintiff  was  not  entitled  to  costs,  as 
far  as  he  had  proceeded,  if  the  Defendant  should  satisfy  his  claim  before 
proceeding  to  judgment.  This  practical  construction  of  language  so 
identical,  seems  conclusive  as  to  the  intent  of  the  Legislature. 
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And  besides,  a  party  is  never  bound  to  accept  a  tender.  The  only  way 
in  which  the  party  making  a  tender  after  suit  brought,  can  make  such 
tender  available,  is  in  the  manner  provided  in  the  Revised  Statutes,  (2 
R.  S.,  553,  §§  20,  21,  22.)  The  costs  of  the  action  to  the  time  of  making 
the  tender,  must  be  tendered  as  well  as  the  amount  due.  The  Plaintiff 
has  a  right  to  proceed  to  judgment  whether  a  tender  is  made  or  not,  but 
it  is  at  the  peril  of  being  himself  charged  with  costs,  if  it  shall  appear 
that  at  any  time  before  trial  an  amount  equal  to  his  demand  and  the  costs 
up  to  the  time  of  the  tender,  has  been  tendered.  But  the  tender  of  the 
costs  can  no  more  be  dispensed  with,  than  the  tender  of  any  part  of  the 
demand.  In  this  case  the  tender  is  defective  in  not  including  costs,  and 

O  ' 

the  Plaintiff  is  entitled  to  proceed  with  his  action  without  even  incurring 
the  hazard  of  being  charged  with  costs  by  reason  of  the  tender.  The 
motion  is  therefore  denied. 


JOHN  TOWNSEND  against  JOHN  L.  TANNER. 

Where  a  complaint  is  founded  on  a  trespass  to  lands  by  cutting  wood,  &c.,  and  claims 
a  certain  sum  for  damages  ;  the  action  does  not  come  within  the  192d  section  of  the 
code,  and  the  Plaintiff  cannot  have  an  injunction  restraining  the  Defendant  from 
cutting  the  wood,  8tc.,  pending  the  litigation.  He  can  only  finally  recover  a  sum  of 
money  by  way  of  damages- 

Dutchess  Special  Term,  Dec.  11,  1848.  The  complaint  in  this  case 
is  founded  on  a  trespass  to  lands  by  cutting  wood,  &c.,  and  claims  $300 
damages.  After  the  action  was  commenced  the  Plaintiff  obtained  a  tem- 
porary injunction  upon  an  affidavit  setting  forth  that  the  Defendant  con- 
tinued the  cutting,  and  which  tended  to  render  any  judgment  he  might 
obtain,  ineffectual,  &c. 

T.  C.  CAMPBELL,  for  Deft,  now  moves  to  dissolve  injunction. 
S.  DEAN,  for  Plaintiff. 

BARCULO,  Justice. — The  Plaintiffs  counsel  is  mistaken  in  supposing  that 
this  case  comes  within  the  192d  section  of  the  code.  It  does  not  come 
within  the  first  clause,  because  no  part  of  the  relief  demanded  "  consists 
in  restraining  the  commission"  of  the  trespasses :  nor,  within  the  last 
clause,  because  the  continuance  of  the  trespass  cannot  tend  to  render  the 
judgment  ineffectual.  The  former  refers  to  cases  where  the  final  judg- 
ment may  include  a  perpetual  injunction  restraining  the  Defendant ;  and 
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the  latter  applies  to  actions  brought  to  recover  or  preserve  a  specific 
thing,  the  destruction  of  which  by  the  Defendant  during  the  litigation 
would  defeat  the  object  thereof.  In  this  case  the  Plaintiff  can  under  the 
pleadings,  only  recover  a  sum  of  money,  by  way  of  damages ;  and  the 
injunction,  if  retained  until  the  trial,  would,  of  course,  be  vacated  the  mo- 
ment judgment  is  given,  although  in  favor  of  the  Plaintiff.  Injunction 
dissolved. 


JACKSON  WING  vs.  JOHN  M.  KETCHAM. 

An  administrator  of  a  deceased  Plaintiff,  in  an  action  of  assumpsit,  may  have  leave  to 
continue  the  action,  under  section  101  of  the  code,  if  he  shows  a  cause  of  action 
which  survives,  notwithstanding  it  appears  by  the  Defendant's  affidavits  tliat  the 
original  Plaintiff  in  his  life  time  had  assigned  the  demand  before  the  commencement 
of  the  suit.  The  objection  of  the  Defendant  goes  to  the  foundation  of  the  action,  and 
the  court  cannot  try  the  merits  of  a  cause  upon  affidavits. 

Dutchess  Special  Term,  Dec.  1848.  Mr.  J.  EMOTT,  Jr.,  upon  an  affi- 
davit showing  the  death  of  the  Plaintiff,  in  an  action  of  assumpsit,  moved 
for  leave  to  continue  the  action  by  the  administrator,  under  section  101  of 
the  code. 

Mr.  C.  W.  SWIFT,  for  Defendant,  read  affidavits  in  opposition,  showing 
that  the  original  Plaintiff  had  assigned  the  demand  before  the  commence- 
ment of  the  action. 

BARCULO,  Justice. — The  facts  contained  in  the  opposing  affidavits  go  to 
the  foundation  of  the  action ;  but  are  not  proper  to  be  considered  on  this 
motion.  The  court,  in  this  stage  of  the  cause,  must  be  governed  by  the 
pleadings.  If  they  show  a  cause  of  action  which  survives,  the  representa- 
tive must  be  permitted  to  continue  the  action.  The  merits  of  the  action 
cannot  be  tried  upon  affidavits.  The  motion  is  therefore  granted,  with 
leave  to  Defendant  to  amend  his  answer  by  setting  up  the  same  facts. 


THE  PEOPLE  on  the  relation  of  JACOB  SEVERIS,  vs.  LAWRENCE  VAN  DUSEN, 
Clerk  of  the  city  and  county  of  Albany. 

Where  a  Plaintiff  recovers  a  verdict  in  an  action  of  assault,  he  is  entitled  to  have  in- 
serted in  the  entry  of  judgment,  by  the  clerk,  the  sum  of  $12  costs  "  for  all  proceed- 
ings before  notice  of  trial,"  in  pursuance  of  the  second  subdivision  of  §262  of  the 
code,  whether  any  application  to  the  court  has  in  fact  been  made  for  judgment  or 
not. 
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The  amount  of  costs  under  that  section,  does  not  depend  upon  the  question  whether 
application  has  in  fact  been  made  to  the  court  for  judgment,  but  upon  the  nature  of 
the  action. 

At  Chambers,  Jan.  16,  1849.  An  action  was  commenced  by  the  Re- 
lator  against  William  Herrick  for  an  assault.  Issue  was  joined  and  upon 
the  trial  the  plaintiff  recovered  a  verdict.  Upon  application  to  the  clerk 
to  insert  in  the  entry  of  judgment  the  costs,  pursuant  to  the  266th  section 
of  the  code,  he  refused  to  allow  the  Plaintiff  under  ihe  first  subdivision  of 
the  262d  section,  more  than  $7,  "  for  all  proceedings  before  notice  of 
trial,"  upon  the  ground  that  no  application  had  been  made  to  the  court 
for  judgment,  so  as  to  entitle  the  Plaintiff  to  the  amount  allowed  under 
the  second  subdivision  of  the  section.  A  motion  is  made  to  compel  the 
clerk  to  insert  in  the  entry  of  judgment,  $12  for  the  cost  of  proceedings 
before  notice  of  trial,  instead  of  $7. 

J.  I.  WERNER,  for  Relator. 

HARRIS,  Justice. — Whether  a  Plaintiff,  entitled  to  costs,  is  to  be  allowed 
$7  or  $12,  for  "  all  proceedings  before  notice  of  trial,"  does  not  depend 
upon  the  question  whether  application  has  in  fact  been  made  to  the  court 
for  judgment,  but  upon  the  nature  of  the  action.  If  the  action  is  one  in 
which,  in  case  the  Defendant  makes  no  defence,  judgment  may  be  entered 
under  the  first  subdivision  of  the  262d  section,  then,  in  no  event,  can 
more  than  $7  be  allowed  for  all  the  proceedings  before  notice  of  trial. 
On  the  other  hand,  if  the  action  be  one  in  which,  in  case  of  no  defence, 
application  must  be  made  to  the  court  for  the  proper  judgment  under  the 
second  subdivision  of  the  same  section,  then,  in  every  case  in  which  he 
recovers  costs,  the  Plaintiff  is  entitled  to  $12.  The  clerk  is  therefore 
wrong  in  his  construction  of  the  section  referred  to,  and  the  motion  must 
be  granted. 


JACOB  N.  COUNTRYMAN  vs.  JOSEPH  BOYER,  Jr. 

The  Plaintiff  having  recovered  a  verdict,  in  assault  and  battery,  against  the  Defendant, 
forthwith  assigned  it  for  a  valuable  consideration,  to  L.;  it  wns  held,  that  the  De- 
fendant, by  subsequently  paying  the  amount  to  the  sheriff,  who  had  in  his  hands  in 
another  suit,  an  execution  against  the  Plaintiff  in  this  suit,  and  taking  his  receipt 
therefor,  under  §  248  of  the  code,  could  not  prevent  the  assignee  from  collecting  the 
verdict ;  and  the  court  refused  to  set  aside  an  execution  issued  by  the  assignee  in 
the  name  of  the  Plaintiff. 

The  Defendant  was  not  indebted  to  the  Plaintiff,  after  the  assignment,  and  the  code 
does  not  require  the  Assignee  to  give  notice  of  the  assignment. 
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The  judgment  creditor  of  the  Plaintiff,  whose  execution  was  in  the  hands  of  the  sheriff, 
when  the  Plaintiff  recovered  the  verdict  in  this  suit,  acquired  no  lien  upon  the  ver- 
dict by  reason  of  having  an  execution  in  the  sheriff's  hands — and  the  purchaser  of 
the  verdict  without  notice  is  entitled  to  be  protected.  The  purchaser  of  a  judgment 
or  other  chose  in  action  is  not  bound  to  search  the  different  sheriff's  offices  in  the 
State  for  executions  against  his  assignor. 

1849,  January  10.  Before  Willard,  Justice.  This  was  an  action  of 
trespass,  assault  and  battery,  commenced  in  this  court  by  capias  on  the 
22d  April,  1848,  and  was  tried  at  the  Herkimer  circuit  on  the  5th  Oct., 
IS48,  when  the  Plaintiff'  obtained  a  verdict  for  sixty  dollars.  On  the  13th 
October,  the  Plaintiff's  costs  were  taxed  by  a  justice  of  this  court  at  43-67, 
and  the  judgment  was  docketed  on  the  17th  of  the  same  month.  On  the 
same  day  that  the  verdict  was  obtained  and  immediately  thereafter,  the 
Plaintiff  assigned  the  verdict  to  his  attorneys,  J.  N.  &  D.  Lake,  Esqrs., 
"  to  secure  them  for  costs  and  counsel  fees  due  them."  The  attorneys 
swore  that  at  the  time  of  the  assignment,  the  Plaintiff  was  indebted  to 
them  in  the  sum  of  $66-75  for  costs  and  counsel  fees,  a  specification  of 
which  was  given  in  the  affidavit.  They  swore  that  at  the  time  of  the 
assignment,  they  were  not  aware  of  the  existence  of  any  execution  in  the 
hands  of  the  sheriff  of  Herkimer  county  against  the  Plaintiff,  nor  of  any 
attempt  by  any  person  to  prevent  the  Plaintiff  from  receiving  the  avails 
of  the  verdict.  On  the  17th  November  last  the  Plaintiff's  attorneys  issued 
to  the  sheriff  of  Herkimer  county,  a  fieri  facias  upon  the  said  judgment 
endorsed  to  collect  $  103-67,  the  whole  amount  thereof. 

The  Defendant  now  moves  to  set  aside  that  execution,  or  for  a  perpetual 
stay  thereof,  upon  the  ground,  that  on  the  5th  of  October,  the  time  when 
the  verdict  was  obtained,  there  was  an  execution  in  the  hands  of  the 
sheriff  of  Herkimer  county  in  favor  of  Henry  C.  Adams  against  the  Plain- 
tiff, Countryman,  issued  upon  a  judgment  recovered  in  this  court  on  the 
29th  June  last  for  $224-83,  damages  and  costs — that  on  the  7th  October 
last,  the  Defendant  in  this  cause,  Boyer,  paid  to  the  sheriff  the  amount  of 
the  verdict  ($60,)  together  with  $30,  the  sum  estimated  as  the  amount  of 
the  costs,  and  took  the  sheriff's  receipt  for  the  same,  to  be  applied  on  the 
execution  in  his  hands  in  favor  of  Adams ;  which  payment  was  made 
under  §  248  of  the  Code  of  Procedure.     After  the  taxation  of  the  costs, 
and  before  the  execution  was  issued  in  this  cause,  he  tendered  the  balance 
of  the  judgment  to  the  Plaintiff's  attorneys,  which  they  refused  to  receive 
as  in  full  of  the  judgment.     It  appeared  that  Adams  indemnified  Boyer 
for  making  this  payment,  without  which  indemnity  he  refused  to  make  it. 
Both  these  actions  were  commenced  before  the  code,  but  the  supplemental 
act  applies  §  248  to  them. 
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H.  ADAMS,  for  the  motion. 
J.  N.  LAKE,  Contra. 

WILLARD,  Justice. — Section  248  of  the  Code  of  Procedure,  is  in  these 
words :  "  After  the  issuing  of  an  execution  against  property,  any  person 
indebted  to  the  judgment  debtor,  may  pay  to  the  sheriff  the  amount  of  his 
debt,  or  so  much  thereof  as  shall  be  necessary  to  satisfy  the  execution,  and 
the  sheriff's  receipt  shall  be  a  sufficient  discharge  therefor."  At  the  time 
of  this  payment  by  Boyer  to  the  Sheriff,  the  former  was  not  indebted  to 
Countryman,  for  the  latter  had  previously  assigned  the  verdict  to  the 
Messrs.  Lake  for  a  valuable  consideration.  This  is  a  sufficient  answer  to 
the  motion.  But  the  counsel  for  Adams  insists  that  as  Boyer  paid  to  the 
sheriff  without  express  notice  of  the  assignment  by  Countryman  to  Lakes, 
he  is  to  be  protected  ;  that  the  sheriff  is  made  by  the  code  the  agent  for 
all  parties ;  and  that  the  payment  to  him  by  Boyer,  without  notice  of  the 
assignment,  is  as  effectual  as  if  the  payment  had  been  made  to  Country- 
man himself,  the  party  obtaining  the  verdict. 

If  this  case  is  to  be  decided  by  the  analogy  of  a  payment  by  the  debtor 
to  the  creditor,  after  assignment  but  without  notice  of  such  assignment, 
the  defendant  Boyer  has  not  complied  with  all  the  requisites  essential  to 
his  protection.  He  has  not  denied  notice  of  the  assignment  to  the  Lakes; 
nor  did  he  part  with  his  money,  confiding  solely  in  the  right  to  apply  it  on 
the  execution  of  Adams  against  Countryman  under  §  248  of  the  code. 
On  the  contrary,  he  exacted  from  Mr.  Adams  an  indemnity  against  his 
being  compelled  to  pay  it  over  again.  He  knew  that  the  Lakes  were 
the  attorneys,  and  he  was  apprised  by  the  sheriff  that  those  gentlemen 
had  been  the  attorneys  for  Countryman  in  other  litigations,  and  were  pro- 
bably his  creditors  to  a  considerable  amount,  if  not  the  actual  assignees  of 
the  judgment.  It  was  this  information  which  led  him  to  exact  an  indem- 
nity. It  is  well  settled  that  courts  of  law  will  take  notice  of,  and  pro- 
tect the  rights  of  assignees  against  all  persons  having  either  express  or 
implied  notice,  of  the  trust  or  assignment  of  choses  in  action,  Johnson  vs. 
Bloodgood,  1  J.  C.,  51 ;  Warddl  vs.  Edson,  2  J.  C.,  121  j  1,  6,  4  J.  R., 
403 ;  3  J.  R.,  425 ;  12  do,  343,  a  special  notice  need  not  be  shown  ;  but 
it  is  enough  if  the  party  has  such  a  knowledge  of  the  facts  and  circum- 
stances, as  is  sufficient  to  put  him  on  inquiry.  Anderson  vs.  Van  Jllen,  12 
J.  R.,  343  ;  1  Jltk.,  490;  2  Fonb.,  156  j  Wheeler  vs.  Wheeler,  9  Cowen, 
34.  Boyer  had  sufficient  information  to  put  him  on  inquiry.  He  is 
chargeable  with  actual  knowledge,  that  the  Lakes  were  the  Plaintiff's 
attorneys  in  the  suit.  He  knew  too  that  Countryman  was  in  embarrassed 
circumstances,  and  the  information  communicated  by  the  sheriff,  coupled 


Special  Term  Reports.  389 

with  the  fact  that  he  exacted  an  indemnity,  takes  from  his  payment  to 
the  sheriff  its  character  of  a  bona  fide  payment  without  notice.  He  relies 
rather  upon  his  indemnity  than  upon  the  fairness  of  his  conduct.  How 
much  is  required  of  a  party  seeking  equity  as  a  bona  fide  purchaser  may 
be  seen  in  some  of  the  cases  cited  below.  He  must  deny  notice  though  it 
be  not  charged,  and  the  denial  must  be  full,  positive  and  precise.  1  /.  C. 
R.,  302  ;  id.,  575  ;  1  Hopk.  56  Fonb.,  414,  note  and  cases. 

From  the  foregoing  remarks  it  follows,  that  had  Boyer  paid  the  judg- 
ment to  Countryman  himself,  instead  of  the  sheriff,  he  would  have  been 
required  to  pay  it  over  again  to  the  assignees.  The  payment  to  the  sheriff 
as  Countryman's  agent  can  avail  him  no  more  than  a  payment  to  Coun- 
tryman. 

But  it  is  said  that  the  execution  in  the  sheriff's  hands  in  favor  of  Adams 
against  Countryman,  was  notice  to  the  Messrs.  Lake,  and  that  they  took 
the  assignment  subject  to  Adams's  equity.  It  has  been  held  that  an 
assignee  of  a  chose  in  action  takes  it  subject  to  all  equities  existing  against 
it,  at  the  time  of  the  assignment,  though  he  have  no  notice  of  such  equity. 
C/iamberlin  vs.  Day,  3  Cow.,  353 ;  Wood  vs.  Perry,  1  Barb.,  S.  C.  R., 
114.  And  it  is  insisted  that  this  principle  can  be  invoked  in  favor  of 
Adams,  and  that  his  equity  is  prior  in  point  of  time  to  that  of  the  Messrs. 
Lake,  and  equal  in  other  respects,  and  must  therefore  prevail. 

There  are  several  answers  to  this  position.  1st.  The  code  does  not 
make  the  execution  in  the  hands  of  the  sheriff  like  a  creditor's  bill,  an 
equitable  lien  on  the  choses  in  action  of  the  execution  debtor.  A  law 
that  should  have  that  effect,  would  interrupt  the  circulation  of  all  choses 
in  action,  and  thus  greatly  diminish  their  value.  No  man  would  be  safe 
in  purchasing  a  judgment,  or  bond  and  mortgage,  or  other  security  for  a 
debt.  If  he  must  first  search  the  sheriff's  office  in  every  county  in  the 
state  for  executions  against  his  assignor,  at  the  time  of  the  assignment ; 
the  delay,  vexation,  expense  and  hazard  would  deter  every  prudent  man 
from  making  the  purchase.  If  any  purchaser  could  be  found  bold  enough 
to  make  advances  on  such  securities,  he  would  indemnify  himself  for  the 
risk,  by  exacting  ruinous  discounts  from  the  debtor.  It  is  enough  that 
the  code  has  not  yet  made  the  execution  a  lien  upon  the  choses  in  action 
of  the  judgment  debtor. 

2d.  The  execution  creditor  has  no  equity,  within  the  sense  of  the  rule. 
His  execution  is  against  the  goods  and  chattels,  lands,  tenements  and  real 
estate  of  the  judgment  debtor  and  not  against  choses  in  action.  At  com- 
mon law  a  fi.  fa.  bound  the  goods  and  chattels  of  the  debtor  from  its  tcste, 
but  never  bound  his  choses  in  action. 
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Before  the  code  the  Plaintiff  could  not  reach  the  choses  in  action  of  the 
debtor  until  his  execution  was  returned  unsatisfied  ;  but  under  the  code  it 
would  seem  by  §249,  &c.,  that  the  judge,  upon  a  proper  affidavit,  may 
order  any  property  of  the  judgment  debtor,  not  exempt  from  execution, 
in  the  hands  either  of  such  debtor,  or  of  any  other  person,  or  due  to  the 
judgment  debtor,  to  be  applied  towards  the  satisfaction  of  the  judgment. 
The  judge  may  also  by  order  forbid  a  transfer  of  the  property  of  the  judg- 
ment debtor,  and  any  interference  therewith.  (§§249,  253.)  These  pro- 
visions are  intended  as  a  substitute  for  a  creditor's  bill.  It  is  not  believed 
that  the  presenting  an  affidavit  to  a  judge,  for  the  purpose  of  obtaining  an 
order,  is  such  a  lis  pendens  as  would  affect  the  transfer  of  the  properly  by 
the  judgment  debtor.  Parties  are  chargeable  with  notice  of  deeds  record- 
ed in  a  public  office,  and  of  suits  prosecuted  in  the  higher  courts  of  record. 
(1  Story's  Eq.,  393.)  But  it  has  never  yet  been  held  that  they  are 
chargeable  without  actual  notice  in  point  of  fact,  with  a  knowledge  of  the 
transaction  of  every  judge  in  the  state  at  Chambers.  The  judgment 
creditor  of  Countryman  must  not  only  carry  the  doctrine  of  notice  to  that 
extent,  but  he  must  go  further  in  this  case,  by  charging  the  assignee  of 
Countryman  with  notice  of  Boyer's  intention.  Boyer  in  making  the  pay- 
ment under  §  248,  was  a  mere  volunteer.  He  was  under  no  compulsion 
to  pay  Adams  at  that  time.  Had  he  refused,  Mr.  Adams  might  have  ob- 
tained an  order  from  a  judge  requiring  it  to  be  done;  no  provision,  it  is 
true,  is  contained  in  the  code  for  making  the  judgment  creditor,  whose 
debt  is  thus  to  be  transferred  to  another,  a  party  to  the  proceedings.  The 
whole  proceeding  is  lamentably  defective  in  its  details,  and  flagrantly  un- 
just in  numerous  instances,  if  carried  out  according  to  the  letter. 

As  between  assignor  and  assignee,  the  contract  is  complete  without 
notice  to  the  debtor.  3  Hill,  228.  The  judgment  creditor  having  an 
execution  in  the  sheriff's  hands  can  in  no  sense  be  treated  as  an  assignee 
of  a  chose  in  action,  owned  by  his  judgment  debtor.  In  those  states 
where  choses  in  action  are  attached  by  the  process  of  foreign  attachment, 
the  attaching  creditor  without  notice  of  the  assignment  acquires  a  lien 
upon  the  debt  as  valid  as  the  title  acquired  by  a  purchaser.  4  Met.,  594; 
14  Con.,  141.  The  assignment  of  a  chose  in  action  in  Connecticut,  takes 
effect  as  to  the  process  of  foreign  attachment,  from  the  time  of  notice 
given  to  the  debtor  that  an  assignment  has  been  made,  and  not  from  the 
time  of  the  assignment.  If  therefore,  a  debtor  is  summoned  as  agarnisher 
of  the  creditor,  after  an  assignment  but  before  he  has  notice  of  it,  he  will 
be  charged.  4  Met.,  594.  By  the  law  of  Scotland,  the  assignment  is 
not  complete  until  notice  thereof  is  given  to  the  debtor.  The  law  of  Ver- 
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mont,  under  their  trustee  process,  protects  the  debtor  of  the  principal  De- 
fendant from  any  liability  as  trustee,  if  he  pays  or  delivers  the  property 
to  the  principal  defendant,  or  any  other  person  entitled  thereto,  in  good 
faith  and  without  knowledge  of  any  suit  brought  to  compel  a  different 
appropriation.  See  Vt.  Rev.  Stat.  of  1839,  p.  190,  §  5. 

The  assignees  of  Countryman  were  right  in  disregarding  the  payment 
by  Boyer  to  the  sheriff  of  Herkimer,  and  consequently  the  motion  to  set 
aside  the  execution  must  be  denied. 


WILLIAM  ROYCE  agt.  ARNOLD  BROWN. 

When  title  is  set  up  in  a  Justices  Court  by  the  answer,  the  cause  is  taken  from  his 
jurisdiction  before  a  reply  is  put  in.  But  that  does  not  supersede  the  necessily  of  a 
reply,  when  the  new  suit  is  instituted  in  the  Supreme  Court  for  the  same  cause  of 
action.  The  cause  is  to  be  treated  with  respect  to  the  pleadings  subsequent  to  the 
answer,  like  any  other  cause  originally  commenced  in  the  Supreme  Court.  Section  \* 
144  of  the  code  applies  to  such  a  suit,  and  consequently,  every  material  allegation 
of  new  matter  in  the  answer,  not  specifically  controverted  by  the  reply,  as  prescribed 
in  section  131,  must  for  the  purpose  of  the  action  be  taken  as  true. 

It  seems,  that  the  summons  or  complaint,  or   both,  in  such  a  suit,  should  allude  to  the 
suit  before  the  justice  by  some  appropriate  averment. 

In  this  case,  (which  was  argued  as  an  issue  of  law,)  the  sufficiency  of  the  answer  un- 
der the  code,  was  examined  ;  and  it  was  stated  by  the  court  that  if  the  answer  was  to 
be  tested  by  any  rule  of  pleading,  that  had  existed  for  the  thousand  years  preceding 
the  12th  of  April,  1848,  it  could  not  be  upheld  for  a  moment — it  was  argumentative, 
contradictory,  absurd,  double,  inconsistent,  uncertain,  incongruous  and  in  many 
particulars  wholly  unintelligible — and  upon  applying  the  rules  prescribed  by  the  "Ss^ 
code  to  it,  it  was  held  not  to  be  drawn  in  conformity  to  such  rules  ;  that  although 
the  Plaintiff  might  under  §  137,  have  procured  some  of  the  irrelevant  and  redundant 
matter  to  have  been  stricken  out,  yet,  that  would  have  left  the  remainder,  without 
determining  its  legal  sufficiency  as  an  answer.  Judgment  was  given  for  the  Plain- 
tiff for  the  reason  that  the  answer  was  not  drawn  in  conformity  to  the  code,  §§  128, 
129,  with  leave  to  Defendant  to  substitute  a  new  one  on  payment  of  $22  costs. 

Washington  Circuit  and  Special  Term.  Dec.  Term,  1848.  Before  Wil- 
lard,  Justice.  This  cause  was  placed  upon  the  jury  calendar  for  this  circuit, 
and  after  the  jury  was  empannelled,  it  was  objected  that  no  issue  of  fact 
had  been  taken  in  the  cause,  inasmuch  as  the  Plaintiff  had  not  put  in  a 
reply  to  the  Defendant's  answer.  It  was  answered,  on  the  part  of  the 
Plaintiff,  that  the  action  was  originally  brought  before  a  justice,  for 
trespass  on  land,  and  the  Defendant  on  joining  issue  before  the  justice, 
interposed  in  his  answer,  matter  showing  that  title  to  real  estate  would 
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come  in  question,  according  to  §  48  of  the  code,  and  took  the  requisite 
steps  provided  in  the  code  to  oust  the  justice  of  jurisdiction.  That  this 
cause  was  immediately  after  brought  in  this  court  for  the  same  cause  of 
action,  according  to  §  53,  and  the  answer  of  the  Defendant  in  this  court 
is  the  same  as  that  put  in  before  the  justice.  The  Plaintiff's  counsel  in- 
sists that  the  cause  is  to  be  tried  in  this  court  on  the  same  pleadings  that 
were  used  before  the  justice ;  and  as  no  reply  was  interposed  there,  none 
can  be  used  in  this  court. 

WILLARD,  Justice. — From  the  nature  of  the  case,  when  title  is  set 
up  in  a  justices  court,  the  cause  is  taken  from  his  jurisdiction  before  a  reply 
is  put  in.  But  this  does  not  supersede  the  necessity  of  a  reply,  when  the 
new  suit  is  instituted  in  this  court.  The  cause  is  to  be  treated,  with  re- 
spect to  the  pleadings  subsequent  to  the  answer,  like  any  other  cause 
originally  commenced  here.  Section  144,  therefore,  applies  to  it ;  and 
consequently,  every  material  allegation  of  new  matter  in  the  answer,  not 
specifically  controverted  by  the  reply,  as  prescribed  in  section  131,  must 
for  the  purpose  of  the  action,  be  taken  as  true. 

Strictly  speaking,  the  summons  or  complaint,  and  perhaps  both,  should 
in  this  case  have  made  allusion  to  the  suit  before  the  justice,  by  some  ap- 
propriate averment.  It  does  not  appear  from  the  record  that  there  has 
been  a  suit  before  a  justice,  or  that  this  is  for  the  same  cause  of  action. 
But  as  the  counsel  concede  that  it  is  the  same,  it  will  be  treated  as  if  the 
fact  were  properly  affirmed  in  the  pleadings. 

Upon  this  statement  I  was  of  opinion  that  an  issue  of  law  only  was  raised 
between  the  parties,  according  to  §  204 — there  being  the  allegation  of 
facts  in  a  pleading  by  the  Defendant,  the  truth  of  which  was  not  contro- 
verted by  the  Plaintiff.  The  jury,  therefore,  were  discharged,  and  the 
counsel  permitted  to  argue  it  as  an  issue  of  law. 

The  complaint  sets  forth  that  the  Defendant,  on  the  26th  May,  1848, 
and  on  divers  other  days  and  times  since  that  day  wrongfully  and  without 
leave  entered  upon  the  land  in  the  possession  of  the  Plaintiff,  with  his 
horses  and  wagons  and  trod  down,  cut  up  and  destroyed  the  grass,  herb- 
age, potatoes  and  corn  then  growing,  and  also  for  wrongfully  breaking, 
carrying  away  and  destroying  the  gates,  bars  and  fences,  potatoes,  corn 
and  wood  of  the  Plaintiff  within  the  time  aforesaid  ;  and  also  for  injury 
to  the  Plaintiff's  clothing,  injuring,  dirtying  and  destroying  the  same  on 
the  person  of  the  Plaintiff,  all  which  happened  at  Granville,  in  the  county 
of  Washington,  to  the  Plaintiff's  damage  of  fifty  dollars. 

The  complaint,  it  will  be  seen,  has  three  distinct  charges,  or  counts, 
according  to  the  former  language  of  the  courts,  the  last  of  which  is  not 
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alluded  to  in  the  answer,  and  has  not  been  noticed  on  the  argument.     I 
shall  presume  therefore  that  it  has  been  abandoned. 

The  answer  in  the  first  place  denies  all  the  acts  complained  of  except, 
in  passing  from  the  main  road  leading  to  Hartford  by  the  house  owned  by 
Jonathan  Brown  and  occupied  by  the  Plaintiff,  to  the  house  occupied  by 
the  Defendant — alleges  that  it  is  a  path  or  road  used  for  many  years  as  a 
road — that  Defendant  did  travel  over  it  as  a  road,  as  he  lawfully  might 
do — that  if  he  took  down  any  bars  or  gates,  or  did  any  other  acts  or 
things  alleged  against  him,  it  was  because  the  same  then  and  there  ob- 
structed his  passage  and  were  wrongfully  put  and  placed  there  by  the 
Plaintiff  and  were  necessary  to  be  removed  in  order  to  enable  the  Defend- 
ant to  pass  through  and  go  over  the  same — that  the  said  road  was  and 
is  a  public  highway  by  use  under  the'statute,  or  if  not  a  public  highway, 
was  a  private  way,  and  that  the  Defendant  had  a  right  of  way  across  said 
land,  he  and  others  before  him  having  used  the  said  road  or  passage  as 
and  for  a  road  for  upwards  of  thirty  years,  for  themselves,  teams,  horses 
and  cattle,  &e. — that  Defendant  and  those  before  him  has  had  the  peace- 
able use  of  the  road  for  upwards  of  thirty  years,  and  that  too  by  the  con- 
sent and  license  of  Jonathan  Brown,  the  owner  of  said  land — that  Arnold 
Brown  purchased  his  farm  of  Jonathan  Brown,  and  the  road  was  then 
used  as  a  road,  and  Jonathan  Brown  when  Defendant  built  his  house 
agreed  with  the  Defendant  in  consideration  that  Defendant  would  build 
said  house  at  the  place  where  he  did,  that  he  defendant  might  forever 
have  a  right  to  use  said  road,  and  he  admits  he  has  so  used  it  as  a  road. 

Denies  entering  on  Plaintitf's  premises  except  in  passing  over  said 
road,  and  if  he  ever  turned  aside  or  out  of  said  road,  it  was  because  the 
same  was  unlawfully  obstructed  at  the  particular  place,  by  the  Plaintiff  or 
others,  so  that  he  could  not  pass  along,  and  therefore  he  turned  aside  to 
avoid  the  obstructions,  and  he  removed  the  obstructions,  as  he  lawfully 
might,  in  order  to  pass.  Denies  that  he  ever  left  the  gates  or  bars  down 
wrongfully  as  alleged — that  if  he  ever  did  so  it  was  because  the  Plaintiff 
by  his  acts,  or  the  acts  of  others,  had  so  chained  them  or  fastened  them 
up  or  fixed  the  same,  or  because  he  found  the  same  open — that  if  any 
potatoes  or  corn  or  other  crops  were  injured,  it  was  because  plaintiff  had 
wrongfully  or  knowingly  put  the  same  in  the  road  where  the  Defendant 
had  a  right  to  travel — and  Defendant  denies  all  the  acts  and  damage 
alleged  except  passing  over  the  road  in  question,  and  denies  that  any 
damages  were  sustained  by  means  thereof,  as  alleged  in  the  complaint. 
Defendant  claims  the  said  road  over  which  he  passed  as  a  public  road,  or 
at  least  a  private  way,  and  that  Defendant  has  a  right  of  way  or  easement 
50 
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in  and  over  the  same  by  prescription,  by  agreement  and  by  use  of  himself 
and  others  for  over  twenty  years  from  necessity — that  the  Plaintiff  is  the 
mere  tenant  of  said  premises — that  there  has  been  a  former  recovery  as  to 
all  trespasses  prior  to  that  alleged  in  the  complaint  in  a  suit  before  a  jus- 
tice between  the  said  parties — denies  damage  by  cattle — says  Defendant 
had  a  right  of  way  over  said  road — that  when  Plaintiff  took  possession  of 
the  said  land  he  did  so  with  full  knowledge  of  Defendant's  right  of  way — 
that  if  Defendant  ever  entered  on  Plaintiff 's  lands  other  than  passing  on  the 
highway,  which  however  he  denies  doing,  it  was  upon  lawful  business  and 
with  the  express  or  implied  license  of  the  Plaintiff. 

The  answer  is  verified  by  the  Defendant's  attorney,  to  the  effect  that 
he  believes  it  to  be  true. 

If  this  answer  is  to  be  tested  by  any  rule  of  pleaJing,  that  has  existed 
for  the  thousand  years  preceding  the  12th  April,  1848,  it  cannot  be  up- 
held for  a  moment.  It  is  argumentative,  contradictory,  absurd,  double, 
inconsistent,  uncertain,  incongruous  and  in  many  particulars  wholly  unin- 
telligible. But  it  is  said,  that  by  the  118th  section  of  the  code,  all  the 
forms  of  pleading  heretofore  existing  are  abolished ;  and  hereafter,  the 
forms  of  pleading  in  civil  actions,  and  the  rules  by  which  the  sufficiency 
of  the  pleading  is  to  be  determined,  shall  be  those  which  are  prescribed 
by  the  code  of  procedure.  We  must  therefore  not  look  to  those  rules 
which  have  sprung  from  past  experience  and  the  wisdom  of  ages,  to  de- 
termine the  character  of  this  answer,  but  to  the  rules  prescribed  by  the 
code  itself.  These  rules  are  comprised  in  a  few  brief  sections.  Thus  §  128 
describes  what  the  answer  of  the  Defendant  shall  contain.  It  shall  contain 

1st.  In  respect  to  each  allegation  of  the  complaint,  controverted  by  the 
Defendant,  a  specific  denial  thereof,  or  of  any  knowledge  thereof  sufficient 
to  form  a  belief. 

2d.  A  statement  of  any  new  matter  constituting  a  defence  in  ordinary 
and  concise  language,  without  repetitionj  and  in  such  a  manner  as  to  ena- 
ble a  person  of  common  understanding  to  know  what  is  intended.  §  129. 
The  Defendant  may  set  forth  in  his  answer  as  many  grounds  of  defence 
as  he  shall  have.  They  shall  be  separately  stated,  and  may  refer  to  the 
causes  of  action,  which  they  are  intended  to  answer,  in  any  manner  by 
which  they  may  be  intelligibly  distinguished. 

This  answer  violates  all  these  rules.  It  contains  no  specific  denial  of 
the  respective  allegations  of  the  complaint  controverted  by  the  Defendant. 
It  does  not  set  forth  in  ordinary  and  concise  language,  without  repetition 
and  in  such  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended — a  statement  of  the  new  matter  constituting  a 
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defence — and  it  does  not  separate,  but  blends  together  the  numerous 
grounds  of  defence  on  which  it  relies. 

It  remains  to  inquire  by  what  means  the  Plaintiff  is  to  avail  himself  of 
these  imperfections  in  the  answer.  He  cannot  demur  to  it,  since  that  is 
only  allowed  to  a  Defendant,  (§  121,)  and  is  to  be  used  by  him  only  in 
the  six  cases  mentioned  in  the  122d  section.  He  cannot  except  to  it  for 
insufficiency  or  impertinence.  The  doctrine  of  exceptions  belonged  to 
the  practice  of  the  Court  of  Chancery,  and  has  been  swept  away.  He 
probably  might,  under  the  137th  section  have  procured  some  of  the  irrele- 
vant and  redundant  matter  to  be  stricken  out,  but  that  would  have  left 
the  remainder,  without  determining  its  legal  sufficiency  as  an  answer. 
The  only  remedy  it  seems  to  me  is  under  title  8,  ch.  2,  which  treats  on 
allegation  of  facts  in  a  pleading,  the  truth  of  which  is  not  controverted  by 
the  adverse  party,  as  raising  an  issue  of  law  to  be  tried  by  the  court — 
(§  204.)  The  trial  of  this  issue  is  a  judicial  examination  of  it ;  and  ne- 
cessarily involves  an  inquiry  whether  the  pleading  is  drawn  in  conformity 
to  the  rules  prescribed  in  the  code,  and  if  so,  whether  the  facts  set  up,  and 
which  for  the  purpose  of  the  trial,  are  admitted,  afford  a  bar  to  the  action. 
1st.  The  trial  of  an  issue  of  law  in  this  sense,  presents  the  same  questions 
which  would  arise,  before  the  code,  on  a  general  demurrer  to  the  pleading, 
or  on  the  equity  side,  upon  bill  and  answer.  Under  every  system  of  legal 
procedure  each  party  has  a  right  to  hold  his  adversary  to  a  substantial 
compliance,  in  the  statements  of  his  cause  of  action  or  defence,  with  the 
rules  and  principles  prescribed  for  that  purpose.  The  object  of  these 
rules  is  to  separate  the  disputed  from  the  undisputed  facts,  and  to  arrive 
at  the  truth  and  justice  of  the  case  with  the  least  expense  and  delay.  If 
the  parties  are  to  be  at  liberty  to  depart  from  these  rules  at  their  pleasure, 
the  whole  system  is  a  mockery. 

From  what  has  been  said,  it  is  obvious  that  this  answer  does  not  con- 
form to  the  rules  prescribed  by  the  code  for  an  answer,  and  is  for  that 
reason  bad. 

2d.  Many  of  the  facts  set  up,  if  properly  alleged,  would  doubtless  form 
a  defence  to  the  action.  The  Defendant  must  state  his  defences,  if  he  has 
more  than  one,  separately.  He  should  confess  the  trespass  which  he 
means  to  justify  or  avoid,  or  he  should  deny  it  altogether.  The  general 
issue  and  a  justification,  as  those  defences  were  understood  under  the 
former  system,  can  not  be  united  in  an  answer.  Both  can  not  be  true  at 
the  same  time. 

If  we  may  look  beyond  the  letter  of  the  act  to  ascertain  the  mind  and 
intent  of  the  lawgiver,  it  is  presumed  that  the  notes  of  the  commissioners 
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of  pleading  and  practice  afford  the  most  unexceptionable  source  of  in- 
formation on  that  subject.  In  their  note  to  title  6,  ch.  1,  these  learned 
gentlemen,  after  a  cursory  survey  of  the  former  mode  of  pleading — after 
stating  that  those  pleadings  from  their  generality,  conveyed  no  informa- 
tion as  to  the  question  to  be  tried,  and  were  in  many  cases,  false — they 
proposed,  in  place  of  the  former  system  the  one  adopted  in  the  code — a 
system,  which  they  say  appears  to  them  natural  and  simple,  easily  under- 
stood, and  capable  of  effecting  every  good  object,  which  any  system  can 
effect,  "  we  propose,"  say  they,  "  that  the  Plaintiff  shall  state  his  case 
according^to  the  facts,  and  ask  for  such  relief  as  he  supposes  himself  en- 
titled to,"  that  the  Defendant  shall  by  his  answer  point  out  his  defence 
distinctly.  This  form  of  allegation  and  counter  allegation  will  make  the 
parties  disclose  the  cause  of  action  and  defence  so  that  they  may  each 
come  to  the  trial  prepared  with  the  necessary  proofs.  If  the  Defendant 
in  his  answer  allege  a  matter  not  referred  to  in  the  complaint,  but  which 
he  insists  constitutes  a  defence,  the  Plaintiff  may  reply  to  the  new  matter. 
But  there  the  pleadings  close."  They  express  the  opinion  that  there  will 
scarcely  ever  happen  a  case  where  it  would  be  of  any  use  to  go  further, 
were  the  parties  at  liberty  to  do  so.  By  the  time  the  reply  is  made,  the 
facts  will  have  been  so  developed,  as  to  leave  no  doubt  of  the  precise 
point  in  dispute."  We  must  presume  the  legislature  believed  this  to  be 
true,  and  that  they  were  fully  persuaded  that  the  only  obstacles  to  an  en- 
tire freedom  from  legal  controversies,  were  the  pleadings  and  practice  of 
the  courts — that  if  those  encumbrances  could  be  removed,  each  party 
would  state  nothing  but  the  truth  in  his  pleading,  and  that  each  contested 
suit  would  be  at  once  narrowed  down  to  the  only  real  issue  which  ought 
to  be  raised  between  the  parties,  if  it  was  not  settled  the  moment  the  De- 
fendant's answer  was  announced. 

Such  being  the  object  of  the  legislature,  and  such  the  policy  attempted 
to  be  effected  by  the  code,  it  is  the  duty  of  the  courts  to  require  the  par- 
ties in  their  pleadings  to  conform  not  only  to  the  letter  but  the  spirit  of 
the  act.  These  considerations  afford  an  additional  reason  for  holding 
the  answer  in  this  case,  bad,  as  being  in  conflict  with  the  code,  and  as 
affording  no  point  on  which  the  Plaintiff  could  take  issue  without  forming 
a  reply  of  vexatious  prolixity.  This  will  readily  be  seen  by  bringing  it 
to  the  test.  Suppose  the  Plaintiff  should  reply  that  the  place  when,  &c., 
was  not^a  public  way  by  statute,  and  rest  there;  the  other  matters  not 
answered  being  admitted,  the  Defendant  would  say,  that  it  was  a  public 
way  by  prescription.  Suppose  this  also  was  denied,  the  Defendant  would 
then  claim  it  as  a  private  way,  first,  by  purchase,  second  by  license,  and 
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third  by  prescription — and  in  this  manner  the  Plaintiff  could  not  safely  go 
to  trial,  supposing  the  merits  are  with  him,  without  tendering  an  issue  on 
all  the  defences  which  are  set  up  ;  whether  those  defences  are  compatible 
with  each  other  or  not.  It  is  obvious,  that  in  that  way  the  issues  would 
become  numerous  beyond  precedent  and  complicated  in  the  extreme.  I 
am  persuaded  no  such  result  was  anticipated  by  the  legislature ;  and 
it  is  clear  that  the  commissioners  never  contemplated  that  their  new  and 
favorite  forms  of  pleading  could  be  thus  easily  perverted. 

The  130th  section  allows  the  court  in  a  case  like  the  present,  when 
giving  judgment  for  the  Plaintiff  for  the  insufficiency  of  the  answer,  to 
permit  the  Defendant  to  withdraw  or  amend  the  answer  upon  such  terms 
as  shall  be  just. 

I  shall  therefore  on  this  occasion  give  judgment  for  the  Plaintiff  for  the 
reason  that  the  answer  is  not  drawn  in  conformity  to  the  code,  §§  128,  and 
129,  with  leave  nevertheless  for  the  Defendant  to  withdraw  the  same  and 
substitute  a  new  answer  within  twenty  days  after  service  of  a  copy  of  this 
rule,  on  the  payment  of  twenty-two  dollars  costs.  (§  262,  sub.  1  and  3.) 
That  sum  is  the  statute  costs  in  a  case  like  this. 


ARCHIBALD  WEIR  agt.  JOHN  F.  SLOCUM. 

A  person  who  has  not  been  admitted  as  an  attorney,  cannot  be  allowed  to  practice  as 
such  under  the  name  of  agent.  The  law  requires  as  an  indispensable  condition,  of 
the  right  to  practice,  an  order  of  the  court  founded  on  satisfactory  evidence  of  a  good 
moral  character,  and  of  sufficient  learning  and  ability. 

Where  a  summons  and  complaint  was  issued  and  signed  by  A.  W.,  (the  name  of  the 
Plaintiff,)  by  J.  G.  C.,  agent,  and  the  summons  required  the  answer  to  be  served 
"  on  me  at  Russia  Corners,  Herkimer  County," — the  agent,  residing  at  that  place, 
but  the  Plaintiff  residing  at  a  different  place.  Held,  that  there  was  no  law  to  au- 
thorize such  a  service — the  agent  was  not  an  attorney  and  could  not  regularly  act 
as  such,  and  the  direction  to  serve  on  the  Plaintiff  was  false  and  inoperative. 

Where  on  motion,  irregular  proceedings  are  set  aside,  and  the  irregular  party  has 
leave  to  amend,  the  moving  party  may  have  costs  (as  a  substitute  for  costs  of  the 
motion  :)  the  irregular  party  will  be  regarded  as  moving  to  amend. 

Jit  Chambers.  Motion  to  set  aside  the  service  of  a  summons  and  com- 
plaint, with  the  subsequent  proceedings,  under  the  following  state  of  facts. 
The  summons  and  complaint  were  served  on  the  Defendant  on  the  27th 
day  of  December,  1848.  These  papers  were  signed  "  Archibald  Weir, 
by  J.  G.  Cramer,  Jlgent"  and  the  summons  required  the  answer  to  be 
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served  in  the  following  words,  (viz.,)  "  On  me  at  Russia  Corners,  Herki- 
tner  county.""  It  appeared  that  the  Plaintiff  did  not  reside  at  Russia  Cor- 
ners, but  that  Cramer,  the  agent,  did  reside  there,  and  it  further  appeared 

that  he  was  not  an  attorney  of  the  court. 

' 
J.  BENEDICT,  for  the  motion. 

J.  G.  CRAMER,  opposed. 

GRIDLEY,  Justice. — This  is  an  attempt  on  the  part  of  a  person  who  has 
not  been  admitted  as  an  attorney,  to  practice  as  such,  under  the  name  of 
agent.  If  this  can  be  done,  then  the  law  which  requires  a  regular-admis- 
sion to  authorize  a  person  to  practice,  becomes  a  dead  letter.  There  is  a 
large  class  of  persons,  who  would  hold  themselves  out  as  qualified  to  con- 
duct the  most  important  legal  controversies,  and  who  would  mislead  the 
weak  and  credulous  to  their  ruin,  were  it  not  for  the  protection  of 
the  law,  which  requires  as  an  indispensable  condition  of  the  right  to  prac- 
tice, an  order  of  the  court  founded  on  satisfactory  evidence  of  a  good 
moral  character,  and  of  sufficient  learning  and  ability.  It  is  no  answer  to 
say  that  many  incompetent  and  immoral  persons  are  admitted,  and  there- 
fore, that  a  regular  admission  to  practice  is  not  a  reliable  test,  either  of 
character  or  capacity.  It  is  true  that  the  courts  are  liable  to  be  imposed 
upon  in  relation  to  the  character  of  the  applicant,  and  it  is  quite  probable 
that  they  have  often  been  too  indulgent,  or  too  careless  in  admitting  ap- 
plicants destitute  of  the  necessary  qualifications,  to  conduct  suits,  with 
reasonable  safety  to  the  interests  of  their  clients.  This  however,  only 
proves  the  necessity  of  a  stricter  administration  of  the  rule,  but  furnishes 
no  argument  in  favor  of  its  repeal,  nor  any  justification  for  its  violation 
while  it  exists. 

Again  :  the  summons  required  the  answer  to  be  served  on  either,  the 
"  agent"  or  the  plaintiff  at  Russia  Corners.  If  by  this  was  meant  the 
"  agent,"  as  is  probable,  from  the  fact  that  he  resided  there,  it  is  apparent 
from  what  has  been  said,  that  there  is  no  law  to  authorize  such  a  service. 
An  "  agent"  to  conduct  a  suit  in  a  court  of  record  is  "  an  attorney"  but 
Mr.  Cramer  was  not  an  attorney,  and  could  not  regularly  act  as  such. 
But  if  the  service  was  intended  to  be  required  to  be  made  on  the  Plaintiff, 
as  is  now  argued,  then  the  direction  was  false  and  inoperative ;  for  the 
reason  that  the  Plaintiff  did  not  reside  at  Russia  Corners.  (See  the  107th 
section  of  the  code.)  The  Defendant  is  therefore  entitled  to  have  the 
motion  granted. 

But  it  is  suggested  that  the  statute  of  limitations  will  have  run  against 
the  demand  before  another  suit  can  be  commenced,  and  I  am  for  that 
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reason  asked  to  allow  the  Plaintiff  to  amend ;  and  I  do  so,  upon  the  pay- 
ment of  $10  costs.  It  is  true,  that  no  costs  can  legally  be  allowed  to  the 
moving  party,  as  costs  of  the  motion.  But  it  has  been  held,  that  such 
costs  may  be  awarded  by  the  court  as  the  terms,  or  as  the  conditions,  of 
the  relief  granted  to  a  party  who  is  adjudged  to  be  in  default.  There  is 
however  another  ground,  on  which,  the  great  injustice  of  denying  costs  to 
the  moving  party,  however  meritorious  the  motion,  and  whatever  the 
fraud  of  the  adverse  party  may  have  been  which  rendered  it  necessary  ; 
may  be  avoided — and  that  is,  by  regarding  the  party  as  moving,  himself, 
to  be  relieved  against  the  consequences  of  his  own  irregularity.  For  in- 
stance, when  a  defendant  moves  to  set  aside  a  writ,  for  some  defect  which 
is  amendable,  the  mover  is  entitled  to  have  the  writ  set  aside.  But  in- 
asmuch as  the  irregularity  is  amendable,  and  leave  to  amend  would  be 
granted  on  a  direct  motion  for  that  object,  on  equitable  terms  ;  this  court 
will  regard  the  irregular  party  as  moving  to  amend,  (without  a  formal 
notice)  and  will  allow  the  amendment  on  the  terms  of  paying  costs  to  the 
moving  party.  So  here,  the  Plaintiff  must  pay  costs  as  a  condition  of 
being  allowed  to  amend,  just  as  though  he  had  made  a  formal  motion 
upon  notice  for  such  relief. 


THOMPSON  vs.  BLANCHARD  et.  al. 

The  practice  with  respect  to  making  a  case,  bill  of  exceptions,  and  proposing  amend- 
ments thereto,  and  of  settling  the  same,  remains  as  before  the  adoption  of  the  code, 
and  is  governed  by  the  former  rules  of  the  court. 

This  action  was  commenced  prior  to  July,  1848,  and  was  an  action  of 
trover.  It  was  tried  on  the  25th  Oct.  last  at  the  Washington  circuit,  be- 
fore Mr.  Justice  Harris,  when  the  Plaintiff  obtained  a  verdict  for  $930. 
On  the  26th  October,  the  Plaintiff  gave  to  the  Defendants'  attorney  a 
stipulation,  giving  him  fifteen  days  within  which  to  make  and  serve  a 
case  and  staying  the  proceedings  in  the  mean  time.  On  the  30th  Octo- 
ber, the  Defendants'  attorney  applied  to  the  judge  ex  parte,  and  without 
affidavit,  for  an  enlargement  of  the  time  to  prepare  the  case  ;  and  the  judge 
granted  an  order  extending  the  time  forty  days  from  that  time,  and  staying 
the  proceedings  of  the  Plaintiff  in  the  mean  time,  and  in  case  of  the  service 
of  such  case,  then  continuing  such  stay  till  the  decision  of  the  Supreme 
Court  thereon.  The  judge  afterwards  modified  the  order  so  as  to  allow 
the  Plaintiff  to  perfect  his  judgment  on  the  verdict,  and  judgment  was 
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accordingly  entered  up.  The  Plaintiff's  attorney,  treating  the  order  of 
Judge  Harris,  as  not  being  operative  to  stay  the  proceedings  beyond  ten  days 
from  its  date,  issued  his  execution  after  the  expiration  of  that  time, 
which  the  Defendants'  attorney  now  moves  to  set  aside  for  irregularity. 

J.  H.  MCFARLAND,  for  the  motion. 
I.  W.  THOMPSON,  Contra. 

WILLARD,  Justice. — As  this  cause  was  commenced  prior  to  July,  1848, 
sections  362  and  366  of  the  code,  do  not  apply  to  it ;  and  it  must  be 
governed  by  the  former  practice.  Section  362,  as  applicable  to  non 
enumerated  motions,  is  in  force  with  respect  to  suits  instituted  before  the 
code  took  effect.  (Laws  of  1848,  p.  567.)  But  an  order  to  enlarge  the 
time  to  make  a  case  or  bill  of  exceptions,  and  in  the  mean  time  staying 
proceedings,  was  never  treated  as  a  non-enumerated  motion.  It  belonged 
to  the  chamber  duties  of  the  justice  trying  the  cause.  Rule  38.  It  was 
invariably  granted  ex  parte  and  without  an  affidavit,  the  judge  acting  from 
his  own  knowledge  of  the  facts  and  questions  of  law  arising  in  the  case. 
The  order  of  Judge  Harris  therefore  was  strictly  regular. 

I  am  aware  that  Judge  Harris  in  a  subsequent  letter  to  the  Plaintiff's 
attorney  expressed  an  opinion  that  his  order  was  inoperative  as  a  stay  be- 
yond the  ten  days  from  its  date.  The  Plaintiff 's  attorney  acted  upon  this 
opinion  doubtless,  when  he  issued  the  execution.  But  it  does  not  appear 
that  the  attention  of  Judge  Harris  was  called  to  the  fact  that  this  action 
was  pending  when  the  code  took  effect. 

But  if  the  suit  had  been  instituted  under  the  code,  I  am  still  of  opinion 
that  §  362,  forbidding  the  granting  an  order  to  stay  proceedings  for  a 
longer  time  than  ten  days,  except  upon  previous  notice  to  the  adverse 
party,  does  not  apply  to  an  order  enlarging  the  time  to  make  a  case  or 
bill  of  exceptions.  And  I  am  of  opinion,  also,  that  §  366,  allowing  an 
order  to  be  disregarded,  unless  the  affidavit  on  which  it  was  granted,  or  a 
copy  thereof  be  served  with  a  copy  of  the  order,  is  inapplicable  to  this 
case.  Those  sections  were  doubtless  intended  to  provide  for  all  the  cases 
embraced  in  the  58th  rule,  and  for  orders  granted  in  the  progress  of  the 
cause  before  judgment  j  such  as  to  extend  the  time  to  answer,  to  reply, 
&c.  They  do  not  in  terms,  extend  to  an  order  enlarging  the  time  to 
make  a  case,  &c.,  when  made  by  the  judge  who  tried  the  cause,  nor  to 
his  order  staying  the  proceedings  until  the  decision  of  the  court  there- 
upon. If  it  may  become  necessary  to  apply  to  a  judge  other  than  the  one 
who  tried  the  cause,  the  requirements  of  the  code  as  indicated  in  §  362 
and  366  must  be  complied  with.  The  practice  with  respect  to  making  a 
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case,  bill  of  exceptions,  and  proposing  amendments  thereto,  and  of  settling 
the  same,  remains  as  before  the  adoption  of  the  code,  and  is  governed  by 
the  former  rules  of  the  court. 

The  issuing  of  the  execution  in  this  case  was  irregular,  and  it  must  be 
set  aside.  But  as  the  attorney  undoubtedly  acted  in  good  faith,  and  the 
practice  in  this  respect  was  unsettled,  and  the  justice  who  granted  the  order 
having  expressed  an  ex-parte  opinion,  that  the  order  was  not  operative 
beyond  ten  days,  the  Defendant  must  be  required  to  stipulate  as  a  condi- 
tion of  setting  aside  the  execution,  not  to  bring  any  action  against  the 
Plaintiff  or  his  attorney,  or  the  officer  acting  in  obedience  to  the  execu- 
tion for  or  in  respect  of  the  issuing  or  service  of  said  execution.  Rult 
accordingly. 

K 

j 
THE  HAMILTON  AND  DEANSVILLE  PLANK  ROAD  COMPANY  vs.  CARLTON  RICE. 


An  assignor  of  a  thing  in  action,  who  has  assigned  to  become  a  witness,  may  be  in 
in  certain  cases  a  competent  witness  ;  but  if  he  remains  interested  in  the  event  of  the 


suit,  is  incompetent,  notwithstanding  the  provisions  of  the  351st  section  of  the  code. 
Although  interest  as  a  general  rule  (under  the  code)  does  not  render  a  witness  in- 
competent. 


Madison  Circuit.  This  was  an  action  to  recover  several  instalments 
of  the  Defendant's  subscriptions  of  stock.  And  a  question  arose  whether 
a  stockholder,  who  had  assigned  his  stock,  to  another  stockholder,  who 
had  given  him  his  note,  for  the  par  value  of  the  stock,  could  be  sworn  as 
a  witness,  upon  the  ground  that  he  had  assigned  the  stock,  for  the  purpose' 
of  being  a  witness. 

Mr.  NYE,  for  the  Plaintiff's. 

Mr.  ELDKEDGE,  for  the  Defendant. 

GRIDLEY,  Justice. — The  objection  is  made  upon  the  ground,  that  the 
witness  is  "  an  assignor  of  a  thing  in  action,  assigned  for  the  purpose  of 
making  him  a  witness,''  and  not  on  the  ground  that  the  witness  is  still 
interested  in  the  event  of  the  suit.  I  think  that  a  careful  reading  of  the 
351st  and  352d  sections  of  the  code,  will  show  the  objection  to  be  untena- 
ble. The  352d  section  does  not  declare,  that  the  "  assignor  of  a  thing  in 
action,  assigned  for  the  purpose  of  making  him  a  witness,"  shall  be  in- 
competent as  a  witness  :  but  that  the  351st  section  shall  not  apply  to  such 
assignor.  Now  the  351st  section  simply  enacts  that  "  no  person  shall  be 
excluded  from  being  a  witness,  by  reason  of  his  interest  in  the  event  of 
the  action."  The  conclusion  is  therefore  this :  that  if  the  assignor,  who 
51 
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has  assigned,  to  become  a  witness,  still  remains  interested  in  the  event  of 
the  suit — he  shall  still  be  incompetent,  notwithstanding  the  provisions 
of  the  351st  section.  If  that  section  should  be  applied  to  such  an  assignor, 
he  might  be  a  witness  though  he  remained  interested  in  the  event  of  the 
suit,  as  in  many  cases  he  does,  notwithstanding  the  assignment.  The 
code  intended  to  exclude  such  assignors,  if  interested,  though  interest  as 
a  general  rule  would  not  render  a  witness  incompetent.  Such  an  assignor 
if  divested  of  his  legal  interest,  would  have  been  competent  under  the  old 
law.  And  it  is  the  policy  of  the  code  to  enlarge,  and  not  contract,  the 
rule  of  competency  as  applied  to  witnesses. 


JAMES  P.  BULLARD  vs.  HARMAN  VAN  TASSELL  and  JOHN  VAN  TASSELL, 

The  46th  section  of  the  amended  judiciary  act  of  1847,  (2  Vol.,  p.  647,)  is  unconstitu- 
tional. (See  8lh  section  of  the  6th  article  of  the  constitution.) 

It  was  held,  that  a  special  attorney  who  had  not  complied  with  the  provisions  of  the 
constitution,  as  to  his  admission,  was  not  authorized  to  conduct  a  suit  for  another, 
.  as  his  attorney  ;  and  that  if  he  did  so,  no  costs  could  be  taxed  in  his  favor  for  his 
•ervices.  (See  ante  pages  169  and  397.) 

Before  WILLARD,  Justice. — This  was  an  appeal  from  the  taxation  of  costs. 
The  action  was  ejectment  commenced  in  April,  1848,  in  which  the  De- 
fendants appeared  and  pleaded  by  S.  Hooker  Baldwin.  Baldwin  was  not 
an  attorney  or  counsellor  of  this  court,  but  was  specially  authorized  by  the 
Defendants  to  appear  and  act  as  their  attorney,  in  pursuance  of  the  46lh 
section  of  the  act  of  Dec.,  1847,  entitled  "  an  act  to  amend  the  act  entitled 
an  act  in  relation  to  the  judiciary."  (Laws  of  1847,  2  Vol.,  p.  647.)  On 
the  trial  of  the  cause  at  the  August  circuit  for  Warren  county,  the  Plain- 
tiff entered  a  nolle  prosequi  as  to  the  Defendant  John  Van  Tassell,  and 
recovered  a  verdict  against  the  Defendant  Hartnan  Van  TasselL  In  Sep- 
tember following,  Mr.  Baldwin  made  out  his  costs  in  be-half  of  the  De- 
fendant John  Van  Tassell,  charging  therein  the  same  fees  as  for  an  attor- 
ney and  counsellor  of  this  court,  and  the  other  disbursements.  On  the 
taxation  before  the  judge  of  Warren  county,  the  Plaintiff's  attorney  ob- 
jected to  $24-50  of  the  bill,  being  the  items  therein  for  services  as 
attorney  and  counsel  in  the  cause,  on  the  ground  that  no  such  attorney 
of  this  court  was  retained,  and  that  the  services  were  rendered  by  Mr. 
Baldwin,  an  attorney  appointed  in  pursuance  of  the  46th  section  of  the 
aforesaid  act.  The  objection  was  overruled  by  the  county  judge,  who 
taxed  these  items,  together  with  the  disbursements,  amounting  in  all  to 
$28-17. 
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There  is  a  dispute  between  the  parties  as  to  the  facts  which  were  pre- 
sented to  the  county  judge,  but  I  am  of  opinion,  enough  was  shown  to 
require  Mr.  Baldwin  to  swear  that  he  was  an  attorney  and  counsellor  of 
this  court.  It  was  a  fact  within  his  own  knowledge.  The  Plaintiff's 
attorney  swears  that  the  objection  was  distinctly  raised  and  the  fact  ad- 
mitted that  Baldwin  was  not  an  attorney  and  counsel,  other  than  by  the 
appointment  of  the  party.  The  denial  of  this  allegation  is  evasive.  Bald- 
win no  doubt  insisted  that  he  was  an  attorney  and  counsel,  by  virtue  of 
the  written  appointment,  but  he  did  not  pretend,  nor  does  he  now  pre- 
tend, that  he  was  then,  or  that  he  is  now  an  attorney  and  counsel  of  this 
court.  His  own  affidavit  used  in  opposition  to  this  motion,  sets  out  the 
appointment  in  writing  signed  by  Van  Tassel  1,  but  no  certificate  of  his 
admission  by  this  court.  The  affidavit  on  which  this  appeal  is  founded, 
states  that  the  objection  before  the  taxing  officer  was,  first,  that  the  46th 
section  in  question  was  unconstitutional,  and  2d,  that  the  law  did  not 
allow  the  costs  of  attorney  and  counsel  to  any  person  other  than  to  an 
attorney  and  counsellor  of  this  court.  The  fact  that  the  Plaintiff's  attor- 
ney raised  these  objections  is  not  denied,  but  expressly  admitted  in  the  op- 
posing affidavit  of  Mr.  Baldwin  ;  and  the  county  judge  decided  both  these 
objections  against  the  Plaintiff 's  attorney.  The  question  therefore  is  fairly 
raised  on  this  appeal,  whether  the  46th  section  of  the  act  in  question  is 
constitutional,  and  whether,  if  it  is,  the  costs  allowed  by  the  fee  bill  to 
attorney  and  counsel  can  properly  be  taxed  in  a  case  where  no  attorney 
and  counsel  is  employed,  except  such  as  is  appointed  under  the  said  46th 
section. 

The  8th  section  of  the  6th  article  of  the  constitution  provides  that 
"  any  male  citizen  of  the  age  of  twenty-one  years,  of  good  moral  charac- 
ter, and  who  possesses  the  requisite  qualifications  of  learning  and  ability, 
shall  be  entitled  to  admission  to  practice  in  all  the  courts  of  this  state." 
The  same  section  takes  away  from  the  court  the  power  of  appointment  to 
public  office ;  and  the  clause  above  cited,  by  necessary  implication, 
abolishes  the  rules  of  the  court  prescribing  a  period  of  clerkship,  and  the 
statute  requiring  an  oath  of  office  to  be  taken.  It  however  obviously  con- 
templates that  the  legislature  or  the  courts,  or  both,  should  prescribe  the 
manner  in  which  the  constitutional  requirements  to  admission  to  practice 
shall  be  made  known  and  certified  ;  accordingly  the  legislature  by  §75  of 
the  judiciary  act,  (p.  343,)  and  this  court  by  rule  first,  directed  the  ex- 
amination to  be  in  open  court ;  and  by  rule  2d,  the  evidence  of  age,  citi- 
zenship and  character  is  prescribed.  The  former  law  (2  R.  S.,  287,  §  65,-) 
provided  that  no  person  should  be  admitted  a  counsellor,  solicitor  or  at- 
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torney  in  any  court,  unless  he  be  approved  by  such  court  for  his  character 
and  learning ;  and  the  next  section  required  him,  when  admitted,  to  sub- 
scribe the  roll  and  take  the  oath  of  office  in  open  court.  The  rules  of 
court  prescribed  a  period  of  clerkship  as  well  as  an  examination,  as  to 
qualification,  and  certificates  of  moral  character,  as  the  means  for  deter- 
mining the  character  and  learning  of  the  applicant.  The  existing  con- 
stitution, in  some  respects,  goes  further  than  the  fofmer  practice ;  as  it  re- 
quires not  only  evidence  of  age,  citizenship  and  good  moral  character, 
but  also  the  requisite  qualification  of  LEARNING  and  ABILITY,  prior  to  an 
admission  to  practice.  A  candidate  may  possess  the  requisites  of  age, 
citizenship,  character  and  learning,  and  yet,  not  possess  ability  sufficient 
to  entitle  him  to  admission.  In  this  respect,  the  constitutional  require- 
ments are  more  rigorous  than  the  former  law.  It  is  manifestly  contem- 
plated by  the  constitution,  that  the  courts  are  to  determine,  whether  all 
these  qualifications,  of  age,  citizenship,  character,  learning  and  ability  are 
possessed  by  the  candidate,  before  he  can  be  admitted  to  practice  in  all 
the  courts  of  this  state.  The  objection  to  the  46th  section  in  the  amended 
judiciary  act,  is,  that  it  takes  away  from  the  court  the  power  of  passing 
upon  these  qualifications  and  gives  it  to  a  litigant  party.  It  may  have 
been  unwise  thus  to  restrict  parties  by  a  constitutional  regulation,  with 
respect  to  the  choice  of  their  attorney  :  but  while  the  constitution  remains 
as  the  organic  law,  it  is  not  competent  for  the  legislature  to  repeal  it,  or 
to  change  it.  I  concur,  therefore,  with  those  of  my  brethren,  to  whom 
this  question  has  been  submitted,  on  other  occasions,  in  the  opinion  that 
the  section  in  question  is  unconstitutional.  See  3  Howard's  Sp.  T.  R., 
page  169. 

If  this  be  so,  it  was  wrong  to  allow  costs  to  such  attorney  and  counsel, 
and  the  question  is  not  changed  by  the  fact  that  the  Plaintiff's  attorney 
recognized  Mr.  Baldwin  as  the  attorney  for  the  Defendants  throughout  the 
litigation. 

But  if  I  am  wrong  in  this,  I  am  still  of  the  opinion  that  the  fee  bill 
(Laws  of  1840,  p.  327,  et.  seq. ;  Laws  of  1844,  p.  402,)  allows  costs  to 
a  party  for  counsel,  solicitor  or  attorney  only,  in  case  such  officers  are  re- 
tained by  him.  A  party  prosecuting  or  defending  in  person,  as  he  always 
had  a  right  to  do,  was  never  entitled  to  such  costs  unless  he  was  himself 
an  attorney,  &c.,  until  the  act  of  Dec.  14,  1847,  §  47.  (Laws  of  1847, 
p.  647.)  This  is  plainly  inferrable  from  the  language  of  all  the  fee  bills. 
See  2  R.  S.,  628,  et.  seq.,  §§  14,  15,  17,  18,  27,  page  651,  §§  8  and  9, 
and  is  in  conformity  to  the  former  practice.  Although  judgment  for  costs 
is  nominally  in  favor  of  the  party,  (2  R.  S.,  614,)  yet  in  truth  it  belongs 
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to  the  attorney,  and  his  lien  will  be  protected  by  the  courts,  when  it  is 
not  countervailed  by  some  superior  equity.  The  fees  for  counsellors, 
solicitors  and  attorneys,  are  intended  only  for  officers  of  that  rank,  ad- 
mitted by  the  courts,  and  cannot  be  claimed  by  a  special  attorney,  ap- 
pointed under  the  act  of  December,  1847 ;  such  attorney  has  no  claim  to 
remuneration  for  his  services,  except  against  his  own  client  upon  the  con- 
tract of  retainer. 

The  decision  of  the  taxing  officer  must  be  reversed  ;  and  the  items  in 
t^e  bill  of  costs,  taxed  for  services  as  attorney  and  counsel  amounting  to 
$24-50,  must  be  stricken  out. 


MARY  RICE,  et.  al.  Adm'x,  &c.  vs.  DAN  S.  WRIGHT,  et.  al. 

Where  the  action  was  brought  against  principal  and  surety,  upon  a  promissory  note, 

and  the  surety  alone  defended  and  litigated  in  good  faith,  but  failed  in  his  defence  ; 

the  court  refused  to  allow  to  the  Plaintiff's  attorney  a  per  centnge  on  the  verdict  as 

an  additional  allowance,  under  §  263,  of  the  code,  although  the  case  was  difficult  and 

extraordinary,  and  required  the  assistance  of  Counsel. 
In  this  case  the  surety  had  requested  the  holder  of  the  note  to  prosecute  when  it  be- 

came  due,  and  obtain  satisfaction  from  the  principals.     He  omitted  to  do  so,  and  the 

principals  are  now  insolvent. 
The  judge  said  a  surety  ought  not  to  be  charged  with  an  extra  allowance  unless  he 

has  misbehaved  himself,  in  the  defence,  has  acted  in  bad  faith,  or  has  the  means  of 

indemnity  in  his  hands. 

This  action  was  brought  to  recover  a  promissory  note  dated  29th  July, 
1844,  for  five  hundred  dollars.  The  note  was  signed  by  the  Defendant 
Wright,  as  surety  for  the  other  three  Defendants,  who  were  the  principal 
debtors  and  who  made  no  defence.  The  suit  was  commenced  by  sum- 
mons and  complaint  under  the  code ;  and  Wright  the  Defendant  inter- 
posed the  defence  of  usury,  also  that  the  holder  of  the  note  omitted  to 
prosecute  the  principals,  while  they  were  solvent,  although  requested  so 
to  do  by  the  surety — that  the  principals  have  now  become  insolvent,  and 
the  surety  who  alone  defends  is  the  only  responsible  Defendant.  There 
was  a  reply  to  the  answer,  and  the  cause  was  tried  at  the  late  Washing- 
ton circuit  in  December  last,  before  Mr.  Justice  Willard.  The  cause 
was  sharply  litigated,  but  the'defence  failed,  and  the  Plaintiff  obtained 
a  verdict.  The  Plaintiff's  counsel  thereupon  applied  to  the  court,  under 
§  263  of  the  code  of  procedure  for  an  allowance  of  ten  per  cent,  on 
the  verdict  to  be  added  to  the  costs.  The  judge  declined  making  such 
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order  ex  parte,  but  granted  an  order  on  the  Defendant's  attorney  to  show 
cause  on  a  future  day,  why  such  allowance  should  not  be  made. 

On  the  day  of  showing  cause,  in  addition  to  the  foregoing  facts,  the 
Defendant  Wright  swore  that  the  defence  was  interposed  in  good  faith  : 
and  that  he  verily  believed  if  the  holder  of  the  note  had  prosecuted  when 
he  was  requested,  the  whole  amount  might  have  been  collected  of  the 
principal  debtors. 

I.  W.  THOMPSON,  for  the  motion. 
H.  GIBSON,  Contra. 

WILLAED,  Justice. — If  the  term  "  difficult  or  extraordinary  cases"  in 
§263  of  the  code  of  procedure  embraces  all  cases  where  a  defence  is  se- 
riously and  earnestly  made,  and  where  the  services  of  counsel  are  neces- 
sary, the  present  case  was  both  difficult  and  extraordinary.  But  the  court 
is  not  bound,  at  all  events,  to  make  the  allowance,  though  the  talents  and 
learning  of  counsel  were  required.  We  have  a  discretion  to  exercise  j 
and  this  implies,  that  in  cases  both  difficult  and  extraordinary  it  may  some 
times  be  unjust  or  inexpedient  to  mulct  the  Defendant  with  a  per  centage 
on  the  recovery.  The  case  of  a  surety,  is  slricti  juris.  It  is  sufficiently 
hard  that  he  is  compelled  to  pay  the  whole  debt  and  the  usual  costs.  The 
court  ought  not  to  impose  upon  him  any  thing  beyond  this,  unless 
he  has  misbehaved  himself  in  making  the  defence,  or  has  acted  in  bad 
faith,  or  has  the  raeafts  of  indemnity  in  his  own  hands.  Nothing  of  the 
kind  exists  here.  The  surety  has  acted  throughout  with  fairness,  and 
there  is  no  pretence  that  he  has  been  indemnified 

The  motion  therefore  must  be  denied. 


ANONYMOUS. 

Per  WILLARD,  Justice. — In  actions  for  verbal  slander,  the  complaint  is 
not  sufficient  unless  it  charges  the  speaking  of  the  words  of  and  concern- 
ing the  Plaintiff,  in  the  presence  and  hearing  of  some  person  or  persons. 
The  omission  of  these  latter  words  is  not  cured  by  answering  over,  by 
section  127  of  the  code. 

In  slander  for  charging  a  Plaintiff  with  being  a  thief,  an  answer  merely 
stating  that  what  the  Defendant  said  of  the  Plaintiff"  was  true,  was  over- 
ruled as  bad.  The  court  holding,  that  under  §  128  of  the  code,  an  answer 
setting  up  a  justification,  must  contain  a  statement  of  the  facts  which  con- 
stitute the  defence,  in  ordinary  and  concise  language. 
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EMILY  L.  HILL,  by  DANIEL  HILL,  her  guardian,  agt.  CHRISTIAN  L,  THACTER. 

A  guardian  for  an  infant  Plaintiff,  must  be  appointed  before  the  issuing  of  a  summons 
and  complaint.  (2  R.  S.,446.)  The  code  has  not  abrogated  the  former  practice. 

Where  such  guardian  was  not  appointed  until  the  day  of  service,  of  the  summons 
and  complaint,  which  were  dated  and  sworn  to  one  day  previous,  held,  that  the  sum- 
mons was  irregular.  (See  12  Wend.,  191.) 

Where  objection  was  taken  to  the  entitling  of  the  complaint,  because  the  names  of  all 
the  parties  were  not  fully  stated  in  the  caption,  but  it  appeared  that  they  were  given 
in  the  body  of  the  complaint  correctly — hetd,  that  the  names  appearing  in  the  body 
of  the  complaint,  in  a  manner  to  be  understood  "  by  a  person  of  common  under- 
standing"— the  requirements  of  the  code  were  satisfied. 

It  seems,  where  a  guardian  of  an  infant  Plaintiff  is  properly  appointed,  he  may  verify 
the  complaint,  or  it  may  be  done  by  the  attorney., 

Washington  Special  Term,  Dec.  1848.  Before  WILLARD,  Justice. — This 
was  a  civil  action  commenced  against  the  Defendant  for  speaking  defama- 
tory words  of  and  concerning  the  Plaintiff.  The  summons  was  dated  on  the 
2d  November,  and  the  affidavit  to  the  complaint,  on  the  6th  November. 
The  appointment  of  a  guardian  for  the  Plaintiff,  who  was  an  infant,  was 
made  on  the  7th  November,  and  the  summons  was  served  on  that  day. 

An  application  is  made  to  set  aside  the  proceedings  for  various  irregu- 
larities, which  will  be  noticed  in  their  order ;  and  in  case  that  part  of  the 
motion  is  denied,  a  motion  is  made  requiring  the  guardian  to  give  security 
for  costs,  on  the  ground  that  he  is  an  irresponsible  person. 

The  first  objection  is,  that  the  guardian  was  not  appointed  previous  to 
bringing  the  action,  meaning  it  is  supposed,  previous  to  the  date  of  the 
summons.  The  summons  describes  the  Plaintiff  as  suing  by  guardian, 
thus,  "  Emily  L.  Hill  by  Daniel  Hill,  her  guardian."  At  the  date  of  the 
summons  no  guardian  was  appointed — nor  was  he  in  fact  appointed  at 
the  date  of  the  jurat  to  the  complaint,  but  he  was  appointed  on  the  7th 
November,  the  day  when  the  summons  and  complaint  were  served. 

Formerly  an  infant  Plaintiff  appeared  by  his  next  friend,  admitted  by 
the  court,  and  it  was  sufficient  if  the  order  for  the  admission  of  the  pro- 
chein  ami  was  obtained  before  declaration,  and  a  copy  thereof  annexed  to 
it.  2  Sound.,  117,  /.  n.  1.  The  Revised  Statutes  (2  R.  S.t  446,)  pro- 
vide that  before  any  process  shall  be  issued  in  the  name  of  an  infant,  who 
is  sole  Plaintiff,  in  any  suit,  a  competent  and  responsible  person  shall  be 
appointed  to  appear  as  next  friend  for  such  infant,  in  such  suit,  who  shall 
be  responsible  for  the  costs  thereof.  The  code,  §  95  requires,  that  when 
an  infant  is  a  party,  he  must  appear  by  guardian,  who  may  be  appointed 
by  the  court  in  which  the  action  is  prosecuted,  or  by  a  judge  thereof. 
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The  code  does  not  in  terms,  say  at  what  stage  of  the  cause  the  guardian 
shall  be  appointed — nor  does  it  repeal  in  terms,  the  Revised  Statutes,  ex- 
cept so  far  as  it  substitutes  the  name  guardian  for  next  friend.  A  repeal 
of  a  statute  by  implication  is  never  favored — Per  Nelson,  Ch.  J.  ;  5  Hill, 
226,  Bourne  vs.  Lease. 

But  it  is  insisted  that  under  the  code,  a  civil  action  is  not  deemed  com- 
menced until  the  service  of  the  summons — (§  106,)  (§79.)  For  certain 
purposes  this  may  be  so.  But  it  does  not  follow  that  a  guardian  need  not 
be  appointed  until  such  service.  It  is  I  apprehend  the  safer  rule,  to  treat 
the  old  law  as  remaining,  until  a  change  has  been  clearly  shown  to  be 
made.  I  can  not  think  that  the  legislature  intended  to  alter  the  salutary 
provision  of  the  Revised  Ctajutes,  which  required  the  appointment,  before 
the  process  was  taken  out.  If  I  am  right  in  this  conjecture,  the  summons 
was  irregular.  See  12  Wend.,  191. 

2d.  It  is  objected  that  the  complaint  is  not  correctly  entitled.  The 
title  is  "  Emily  L.  Hill,  &c.  agt.  Christian  L.  Thacter."  The  counsel  insists 
that  it  should  have  been  "  Emily  L.  Hill  by  Daniel  Hill  her  guardian," 
agt.  the  Defendant.  The  latter  no  doubt,  is  the  more  lawyer  like  mode 
of  entitling  the  complaint.  The  "  &c."  as  an  abbreviation,  is  rarely  used 
when  the  name  of  a  person  is  understood.  It  can  hardly  be  denounced 
as  a  latinism,  for  it  is  as  fairly  naturalized  as  any  abbreviation  in  the  lan- 
guage. It  is  true  the  code  (§  120,)  requires  that  the  complaint  shall  con- 
tain the  title  of  the  cause,  by  giving  the  name  of  Plaintiff  and  Defendant, 
but  it  does  not  specify  in  what  part  of  the  complaint  the  title  shall  be 
found.  This  complaint  does  contain  in  the  body  of  it,  the  name  of  the 
Plaintiff  and  Defendant,  in  a  manner  to  be  understood  "  by  a  person  of 
common  understanding."  It  thus  satisfies  the  requirements  of  the  code. 

3d.  It  is  objected  that  the  complaint  is  not  verified  according  to  the 
code.  The  132d  section  requires  that  every  pleading  must  be  subscribed 
by  the  party  or  his  attorney,  and  the  complaint,  answer  and  reply  must 
be  verified  by  the  party,  his  agent  or  attorney,  to  the  effect  that  he  be- 
lieves it  to  be  true."  The  verification  of  the  complaint  in  this  case  is 
thus: 

"  Washington  county,  ss.  Daniel  Hill,  father  of  said  Plaintiff,  being 
duly  sworn,  says  that  the  foregoing  complaint  is  true  in  substance  and 
matter  of  fact  as  he  believes.  his 

DANIEL  X   HILL. 
mark. 

Sworn  this  6th  day  of  November,  1848,  before  me, 

J.  A.  MCFABLAND,  Justice  of  the  Peace. 
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Daniel  Hill  is  described  in  the  complaint  as  guardian  of  Emily  L.  Hill, 
the  Plaintiff,  but  he  was  not  in  fact  appointed  until  the  next  day.  In  the 
affidavit,  he  does  not  describe  himself  as  agent  or  attorney,  and  it  is  only 
in  one  character  or  the  other  that  he  could  be  permitted  according  to  the 
code  to  verify  the  complaint.  Had  he  been  in  truth  appointed  the 
guardian  at  this  time,  I  think  he  might,  in  that  character,  have  verified 
the  complaint,  or  that  it  might  have  been  done  by  the  attorney.  See 
People  vs.  N.  Y.  Com.  Pleas,  11  Wend.,  164.  But  he  was  not  then  ap- 
pointed, and  had  no  more  right  to  interfere  with  the  management  of  the 
suit  than  a  stranger. 

4th.  It  is  objected  that  the  summons  and  complaint  were  improperly 
signed  by  an  attorney.  It  is  insisted  that  they  should  have  been  signed 
by  the  guardian,  who  ought  to  have  been  appointed  prior  to  the  issuing 
of  the  summons  and  complaint.  And  it  is  urged  that  §  133,  which  re- 
quires every  pleading  to  be  subscribed  by  the  party  or  his  attorney,  must 
be  understood  as  relating  only  to  suits  where  the  party  has  a  legal  capa- 
city to  appoint  an  attorney.  I  think,  however,  that  where  the  party  is 
an  infant  and  appears  by  guardian,  it  is  regular  if  signed  by  the  attorney. 
The  view  of  this  matter  taken  by  Ch.  Justice  Savage  in  11  Wendell, 
supra,  is  the  correct  one.  Though  the  appointment  of  guardian  should 
appear  upon  the  record,  yet  the  signing  of  the  process  and  pleadings 
should  be  done  by  the  attorney  who  conducts  the  suit.  There  is  there- 
fore nothing  in  this  objection. 

5th.  The  objection  th.at  the  guardian  is  an  irresponsible  person,  need 
not  be  considered,  since  the  motion  must  be  granted  for  other  reasons.  I 
have  no  doubt,  however,  that  the  Revised  Statutes,  requiring  a  responsi- 
ble person  to  be  appointed  the  next  friend  of  an  infant  Plaintiff,  are  ap- 
plicable to  a  guardian  appointed  for  the  same  purpose  under  the  code. 
In  Fulton  vs.  Rosevelt,  1  Paige,  178,  decided  in  1828,  and  before  the  Re- 
vised Statutes,  an  irresponsible  next  friend  was  required  to  give  security 
for  costs.  The  same  reason  exists  in  favor  of  a  Defendant  sued  by  an  in- 
fant under  the  code,  for  requiring  security  for  costs,  as  before,  or  under 
the  Revised  Statutes. 

It  cannot  be,  that  the  mere  silence  of  the  code,  abrogated  the  practice 
which  had  so  long  existed,  of  requiring  security. 

The  result  is,  that  the  summons  and  complaint  must  be  set  aside,  as 
irregular  for  having  been  issued  in  favor  of  an  infant  Plaintiff  without  the 
appointment  of  a  guardian  for  the  infant. 
52 
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WILLIAM  MANCHESTER  and  others,  Superintendents  of  the  poor  of  Madison 

County  vs.  SAMUEL  E.  STORKS  and  others. 

The  Same  vs.  The  Same. 

Under  the  code,  a  demurrer  can  be  interposed,  only  to  the  entire  complaint.  A  de- 
murrer to  a  part  of  the  complaint  and  an  answer  to  the  residue,  where  it  appeared 
that  the  complaint  contained  allegations  which  were  all  connected  together  in  the 
statement  of  one  entire  cause  of  action — held,  that  in  joining  both  the  issues  of  law 
and  fact,  there  had  been  a  mispleader — nor  where  a  complaint  contains  two  or  more 
distinct  causes  of  action,  can  a  demurrer  be  interposed  to  a  part  of  it. 

Madison  Circuit. 
WM.  J.  HOUGH,  for  Plaintiff's. 
BROWN  &  ELDREDGE,  for  Defendants. 

Issue  of  law,  by  a  demurrer  to  a  part  of  the  complaint. 
Issue  of  fact  on  a  plea  of  nil  debit  to  residue  of  the  complaint. 

GRIDLEY,  Justice. — The  counsel  for  the  Defendants  asks  to  argue  the 
demurrer  before  trying  the  issue  of  facf,  while  the  counsel  for  the  Plain- 
tiffs insists,  that  there  is  no  legitimate  demurrer  ;  and  asks  to  have  the 
issue  of  law  stricken  from  the  calendar,  which  will  leave  the  complaint 
admitted  on  the  record,  except  so  much  of  it  as  is  denied  by  the  answer. 

The  complaint  is  on  a  bastardy  bond,  commencing  by  an  allegation, 
that  the  Defendants  are  indebted  to  the  Plaintiffs  as  superintendents  of  the 
poor,  &c.,  in  the  sum  of  $600 ;  and  then  proceeds  to  set  out — the  giving 
of  the  bond,  in  the  penalty  of  $600,  and  the  proceedings  which  led  to  the 
giving  of  the  bond,  &c.,  and  closes  with  an  assignment  of  the  breach  of 
the  bond,  and  the  formal  conclusion.  There  is  no  ground  for  saying, 
that  the  first  allegation,  above  set  forth,  is  in  the  nature  of  a  separate 
count — stating  an  independent  cause  of  action,  for  several  reasons.  1st. 
General  pleading  is  abolished — a  complaint  must  now  "  state  the  facts 
constituting  the  cause  of  action"  (Section  120  of  the  code.)  In  the  state- 
ment in  this  complaint  to  which  allusion  has  been  made,  there  is  no  fact 
stated,  as  a  ground  of  indebtedness,  or  as  a  consideration  for  such  indebt- 
edness ;  nor  is  it  alleged  how,  the  Defendants  were  indebted  to  the  Plain- 
tiffs, as  superintendents  of  the  poor  or  otherwise,  except  by  reference  to 
the  residue  of  the  complaint,  in  which  the  pleader  refers  to  the  $600  above 
demanded  in  this,  opening  sentence;  connecting  that  allegation,  with  the 
subsequent  averments.  The  plea  of  nil  debit  pleaded  to  a  part  of  an  en- 
tire and  connected  statement  of  the  cause  of  action  contained  in  the  com- 
plaint, has  presented  an  issue,  not  warranted  by  the  code.  Besides,  this 
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fragment  of  the  complaint  to  which  the  plea  is  interposed,  as  well  as  the 
plea  itself,  is  pleading  of  the  most  general  kind,  which  is  condemned  and 
abolished  by  the  code.  This  issue  of  fact  therefore  should  not  be  tried. 

Now  as  to  the  issue  of  law.  The  demurrer  professes  to  apply  to  only  a 
part  of  the  complaint — whereas  in  truth  it  goes  to  the  entire  complaint, 
beino-  founded  on  grounds  applicable  to  the  whole  complaint  and  to  the 
whole  action.  One  of  these  grounds  is  a  defect  of  parties;  and  another 
is,  that  the  complaint  does  not  set  forth  facts  sufficient  to  constitute  a 
cause  of  action — both  of  these  grounds  are  applicable  to  the  entire  com- 
plaint— and  the  demurrer  would  be  bad  under  the  rules  of  pleading  which 
formerly  prevailed. 

But  I  have  heretofore,  in  the  case  of  De  Witt  vs.  Swift,  (3  Howard's 
Sp.  T.  R.,  280,)  had  occasion  to  express  my  opinion  in  relation  to  de- 
murrers under  the  code.  We  must  forget  all  old  rules  respecting  de- 
murrers, and  regard  a  demurrer  now  as  a  pleading  created,  with  its  char- 
acter, and  office  defined  by  the  code.  No  demurrer  will  lie,  except  to  "  a 
complaint,"  nor  for  any  other  causes  except  the  six  grounds  specified,  in 
section  122.  There  is  no  authority  for  demurring  to  a  part  of  a  com- 
plaint, however  convenient  that  might  be,  when  a  complaint  contains  two 
or  more  distinct  causes  of  action.  Nor  are  the  grounds  for  which  a  demurrer 
lies,  consistent  with  the  idea,  that  a  demurrer  is  to  be  pleaded  to  part  of  a 
complaint,  some,  if  not  all,  can  apply  to  nothing  but  the  entire  complaint. 
At  all  events  there  can  be  no  pretence,  that  a  demurrer  is  authorized  to  a 
part  of  the  allegations,  all  of  which  are  connected  together  in  the  statement 
of  one  entire  cause  of  action.  It  may  excite  our  surprise  that,  while  at 
law,  a  demurrer  was  allowed  to  one  of  several  different  counts,  and  while 
in  equity,  you  might  demur  to  a  part  and  answer  to  the  residue  of  the  bill, 
that  the  legislature  should  have  forbidden  a  demurrer,  except  to  the  entire 
complaint.  But,  we  must  take  the  law  as  we  find  it  It  is  our  province 
to  expound  and  administer,  but  not  to  change  it. 

My  opinion  therefore  is,  that  in  joining  both  the  issue  of  law  and  of 
fact,  there  has  been  a  mispleader — I  can  only,  on  this  occasion  refuse  to 
try,  and  strike  them  from  the  calendar — but  I  advised  the  parties  to  agree 
to  abandon  those  issues,  and  to  amend  their  pleadings,  to  which  they  as- 
sented. 
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EASTON  vs.  CHAMBERLIN,  et.  al. 

In  the  computation  of  lime,  upon  service  of  notice  of  trial,  the  day  of  service  is  ei- 
eluded,  and  the  first  day  of  term  is  included.  The  368th  section  of  the  code  estab- 
lishes a  general  rule  in  such  a  case,  notwithstanding  the  language  in  §  211. 

St.  Lawrence  Circuit,  Feb.  1849.  Before  HAND,  Justice. — The  com- 
plaint in  this  cause  was  served  on  the  19th  day  of  January  last.  An 
answer  was  served  on  the  8th  day  of  February  inst.,  and  a  reply  and  no- 
tice of  trial  on  the  9th  inst.,  at  8  P.  M.  The  circuit  commenced  on  Mon- 
day, the  19th  of  February.  A  motion  was  now  made  to  strike  the  cause 
from  the  calendar,  on  the  ground  that  the  notice  of  trial  was  too  short. 

B.  PERKINS,  for  the  motion. 

The  notice  of  trial  may  be  served  al  any  time  after  issue  joined,  but 
must  be  ten  days  "  before  the  court."  (Code,  §  211.)  The  former  statute 
required  14  days  notice  "  before  the  first  day  of  the  court."  (2  R.  S.,  410, 
§7.)  But  the  law  notices  no  parts  of  a  day  in  such  cases,  and  therefore 
the  phraseology  of  the  two  statutes  is  the  same  in  effect.  This  court  has 
decided  that  under  this  statute,  the  first  day  of  court  could  not  be  included, 
and  consequently,  as  the  old  rule  excluding  the  day  of  service  stood  ;  no- 
tice on  the  1st  for  the  15th,  was  not  sufficient.  This  was  obviated  by 
changing  that  rule  so  far  as  to  include  the  day  a  notice  of  trial  was  served. 
(Rule  63  ;  5  Wend.,  137 ;  10  id.,  422.)  But  the  rule  in  relation  to  no- 
tices of  trial  was  modified  by  §  368  of  the  code,  which  comprises  a  whole 
chapter,  entitled,  "of  the  computation  of  time,"  and  enacts  that,  "the 
time  within  which  an  act  is  to  be  done  as  herein  provided,  shall  be  com- 
puted by  excluding  the  first  day  and  including  the  last.  If  the  last  day 
be  Sunday,  that  shall  be  excluded."  This  section  excludes  the  9th  of 
February,  the  day  on  which  the  notice  was  served  in  this  case,  and  §  211 
excludes  the  first  day  of  court.  It  follows  of  course  that  there  was 
but  nine  days  notice.  Indeed  ten  days  is  a  very  short  time  to  prepare 
for  the  trial  of  a  cause,  and  as  the  court  opens  on  Monday  it  would  be 
giving  none  too  much  time  to  give  the  statute  a  literal  construction  and 
exclude  Sunday,  as  that  is  the  last  day.  If  this  notice  is  held  sufficient, 
the  party  will  in  fact  have  but  seven  days  to  prepare  for  trial,  Sundays 
excepted. 

C.  G.  MYERS,  Contra. 

Section  211  is  a  distinct  section  relating  only  to  notices  of- trial  and  not 
affected  by  §  268.  If  the  construction  to  be  given  to  it,  shall  be  the  same 
as  that  of  the  former  statute,  still  the  rule  of  this  court  in  relation  thereto 
remains  unchanged.  (Code,  §389;  Rule  63.) 
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Besides,  it  may  be  doubted  whether  "  before  the  court,"  and  "  before 
the  first  day  of  the  court,"  are  synonymous  expressions.  But  suppose 
§368  is  applicable.  In  that  case  the  result  is  the  same.  If  it  affects 
§211  it  must  have  its  full  force  and  overrules  the  judicial  construction 
heretofore  given  to  the  former  statute,  and  in  terms  includes  the  first  day 
of  court.  The  argument  from  convenience  will  not  prevail.  It  is  a 
question  of  the  construction  of  a  statute,  and  its  meaning  is  to  be  ascer- 
tained without  regard  to  convenience. 

HAND,  Justice. — I  am  inclined  to  think  that  §  368  establishes  a  general 
rule  and  excludes  the  day  of  service  and  includes  the  first  day  of  term  in 
a  case  like  the  present,  notwithstanding  the  language  of  section  211. 
Nor  is  Sunday  to  be  excluded  in  the  computation.  That  last  part  of  the 
section  is  applicable  only  in  those  cases  where  an  act  is  to  be  performed 
within  a  certain  length  of  time,  and  the  last  day  for  performance  falls  on 
Sunday;  and  not  where  that  day  merely  intervenes  between  the  notice 
and  the  time  an  act  is  to  be  done  on  a  specified  day.  Motion  denied. 


JOHN  RICKARDS  vs.  JAMES  SWETZER. 

Where  no  issue  is  joined,  and  the  Plaintiff  is  entitled  to  judgment  by  default,  the 
damages  may  be  assessed  by  a  sheriff's  jury.  (Where  the  action  is  such  as  to  re- 
quire an  assessment  by  a  jury)  as  heretofore. 

A  judgment  in  such  a  case  held,  to  be  regular,  notwithstanding  two  days  notice  was 
not  given  of  the  entry  in  the  judgment  of  the  charges  for  costs.  An  irregular  taxa. 
tion  of  costs  never  affected  the  regularity  of  the  judgment,  under  the  old  practice. 
Besides,  the  Defendant  by  not  answering,  is  not  entitled  to  such  notice. 

Where  the  Defendant  asks  to  be  let  in  to  defend  on  terms,  and  swears  to  merits — his 
affidavit  of  merits  must  conform  to  the  rules  and  practice  of  the  court,  and  the  deci- 
sions of  the  court  heretofore  made  respecting  such  affidavits. 

Before  Gridley,  Justice,  at  Chambers. 

WM.  TISDALE,  for  the  Plaintiff". 
W.  HUNT,  for  the  Defendant. 

GRIDLEY,  Justice. — The  Defendant  moves  to  set  aside  a  judgment,  and 
to  be  allowed  to  answer. 

1st.  He  insists  that  it  was  irregular  to  have  the  damages  assessed  by  a 
sheriff's  jury.  This  was  an  action  of  assault  and  battery,  and  by  the 
second  subdivision  of  the  202d  section  of  the  code,  it  is  enacted  that  "  if 
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the  Plaintiff  require  it,  the  court  shall  order  the  damages  to  be  assessed  by 
a  jury."  There  is  nothing  to  require  the  damages  to  be  assessed  by  a 
jury  at  the  circuit,  and  as  there  has  been  no  issue  joined,  it  is  more  con- 
venient, as  well  as  more  in  accordance  with  the  former  practice,  that  they 
should  be  assessed  by  a  sheriff's  jury;  and  certainly,  it  was  in  the  power 
and  discretion  of  the  justice  who  held  the  special  terra,  to  order  the 
damages  to  be  assessed  in  this  manner. 

2d.  It  is  argued  that  the  judgment  was  irregular  and  liable  to  be  set 
aside,  because  the  two  days  notice  was  not  given  of  the  entry  in  the  judg- 
ment of  the  charges  for  costs.  This  cannot  be  so.  An  irregular  taxation 
of  costs  under  the  old  practice,  never  affected  the  regularity  of  the  judg- 
ment— a  relaxation,  was  ordered  and  the  amount  deducted,  if  any,  was 
directed  to  be  endorsed  on  the  execution.  Besides,  the  Defendant  not 
having  put  in  an  answer  was  not  entitled  to  the  notice. 

3d.  The  Defendant  has  sworn  to  merits  and  asks  to  be  allowed  to  an- 
swer on,  terms.  The  affidavit  of  merits  however  is  defective,  under  a 
series  of  decisions,  on  the  ground  that  it  alleges  that  the  advice  of  counsel 
was  given  after  stating  to  such  counsel  the  facts  of  his  defence,  instead  of 
"  the  case,"  "  or  the  facts  of  the  case."  It  may  be  that  there  was  a  com- 
plete and  perfect  answer  to  his  " defence"  of  which  the  counsel  was  not 
informed.  Therefore  it  should  appear  that  the  Defendant  stated  the  whole 
case  to  his  counsel.  As  this  defect  was  probably  inadvertant,  I  would 
deny  the  motion  without  prejudice  to  a  new  application,  were  not  the 
delay  so  great,  and  the  laches  accounted  for  in  such  a  manner,  as  to 
throw  great  suspicion  upon  the  application.  The  motion  must  be  denied. 


THOMAS  BEALS  vs.  PETER  CAMERON. 

Where,  on  a  suit  upon  a  promissory  note,  the  Defendant's  answer  showed  that  another 
suit  was  pending  for  the  same  cause  of  action,  and  the  Plaintiff  replied  that  such 
former  suit  had  been  discontinued  j  and  which  was  admitted  by  Defendant's  attor- 
ney on  the  trial,  (no  proof  having  been  given,)  held,  that,  admitting  that  the  pen- 
dency of  the  first  suit  at  the  time  of  the  commencement  of  the  second,  would  be  a 
defence  to  the  latter,  yet,  upon  the  plea  or  answer  showing  the  pendency  of  the  first 
suit,  it  was  competent  for  the  Plaintiff  to  discontinue  that  suit ;  and  a  replication  of 
such  discontinuance  was  a  good  answer  to  the  plea.  The  question  being  whether 
the  reply  was  in  fact  true  at  the  time  it  was  made  or  put  in. 

Ontario  Circuit  and  Special  Term,  commencing  1st  Monday  of  Feb- 
ruary, 1849— before  Welles,  Justice.     Complaint  on  a  promissory  note, 
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dated  4th  Oct.,  1848,  given  by  Defendant  to  Lewis  Wheelock  or  order, 
for  $  120,  and  endorsed  by  Wheelock  to  the  Plaintiff. 

The  answer  of  the  Defendant  admits  the  making  of  the  note,  and  that 
Plaintiff  is  the  owner  of  it  and  that  Defendant  has  not  paid  it,  but  sets  up 
the  following  facts  by  way  of  avoidance.  That  before  this  suit  was  com- 
menced, learning  that  the  note  was  in  the  hands  of  Thomas  M.  Howell, 
Esq.,  the  Plaintiff 's  attorney  for  collection,  Defendant  called  at  the  office 
of  said  attorney  and  offered  to  pay  the  same,  and  demanded  the  note,  he 
having  the  amount  of  money  necessary  for  that  purpose,  but  that  Howell 
refused  to  take  the  money  unless  Defendant  would  pay  $9,  in  addition  as 
costs,  which  he  said  had  been  made  in  a  suit  to  collect  the  note,  which 
Defendant  declined,  although  ready  and  willing  and  still  ready  and  willing 
to  pay  the  amount  due  on  the  note  and  the  protest,  &c. — and  further  that 
the  summons  and  complaint  in  this  suit  were  served  on  Defendant  on  the  1st 
December,  1848,  and  that  on  or  about  13th  November,  1848,  a  suit  was 
commenced  on  said  note  in  the  name  of  Lewis  Wheelock  as  Plaintiff,  by 
said  Thomas  M.  Howell,  as  attorney.  That  the  cause  of  action  in  both 
suits  is  the  same.  That  the  last  mentioned  suit  was  so  commenced  by 
said  Howell  in  Wheelock's  name  as  the  attorney  and  under  the  direction 
of  said  Thomas  Beals,  he  being  the  owner  of  said  note,  and  said  WTheelock 
having  no  interest  in  the  same  and  never  having  authorised  the  com- 
mencement of  the  suit. 

The  Plaintiff's  reply  denies  that  Defendant  demanded  the  note,  or 
made  a  legal  tender  of  the  amount  due  the  Plaintiff  thereon,  together 
with  costs  of  protest  to  Th.  M.  Howell,  as  stated  in  the  answer.  And 
further  that  the  suit  alleged  to  have  been  commenced  by  said  Howell  in 
the  name  of  WTheelock  upon  said  note,  is  discontinued  and  that  there  is 
no  other  than  this  suit  depending  in  this  court  on  the  note. 

The  cause  was  put  upon  the  calendar  of  the  circuit  for  Ontario  county, 
held  in  February,  1849,  and  brought  to  trial  without  a  jury,  by  consent 
of  parties — the  Defendant's  attorney  admitting  that  the  new  matter  stated 
in  the  reply  is  true — no  proof  was  offered  or  given  upon  the  trial. 

THO.  M.  HOWELL,  for  Plaintiff". 

J.  WILLSON  and  GEO.  WILLSON,  2d,  for  Defendant. 

WELLES,  Justice. — Admitting  that  the  pendency  of  the  first  suit  at  the 
time  of  the  commencement  of  the  second  would  be  a  defence  to  the  latter, 
I  think,  upon  the  plea  or  answer  of  the  Defendant  showing  the  pendency 
of  the  first  suit,  it  was  competent  for  the  Plaintiff  to  discontinue  the  first 
suit,  and  a  replication  of  such  discontinuance  is  a  good  answer  to  the  plea. 


416  New  York  Supreme  Court 

The  question  is  whether  the  reply  was  in  fact  true  at  the  time  it  was 
made  or  put  in.  If  at  that  time  the  first  suit  was  legally  discontinued, 
there  was  but  one  suit  then  depending,  and  consequently  the  reply  was 
substantially  true.  No  question  was  made  upon  the  trial  whether  the 
first  suit  was  legally  discontinued.  It  was  admitted  by  the  Defendant's 
counsel,  that  the  manner  of  discontinuance  was  by  entering  a  rule  to  dis- 
continue, and  paying  the  Defendant's  costs  in  the  first  suit.  Such  was 
the  practice  under  the  late  system,  where  the  Defendant  pleaded  in  abate- 
ment the  pendency  of  a  former  suit  for  the  same  cause  of  action.  (4  Hill's 
R.,  167  ;  1  Barn.  $  Cress.,  649  ;  1  J.  C.,  398.) 

The  defence  set  up  in  the  answer  does  not  go  to  the  merits  of  the  action, 
and  I  can  see  no  good  reason  why  the  former  practice  should  not  apply  in 
this  respect.  Judgment  is  therefore  ordered  in  favor  of  the  Plaintiff 
against  the  Defendant  for  the  amount  claimed  in  the  complaint. 


RAWDON  vs.  CORBIN. 

In  an  affidavit  for  an  order  to  publish  a  summons  against  an  absent  Defendant,  the 
affidavit  should  state  that  a  summons  and  complaint  have  been  made  out  and  that  due 
diligence  to  serve  the  same  has  been  used  without  success.  The  affidavit  should  also 
stale  that  a  cause  of  action  exitts  and  that  the  Defendant  is  a  resiient  of  the  state,  or 
has  property  therein. 

January  22,  1849.  Before  Mr.  Justice  Hand,  at  his  Chambers  in 
Elizabethtown.  F.  A.  Hubbell  moved  upon  an  affidavit,  showing  the  ex- 
istence of  the  claim  and  absence  of  the  Defendant  from  the  state,  and  that 
he  had  real  estate  in  this  state,  for  an  order  to  publish  a  summons.  The 
affidavit  particularly  set  forth  a  cause  of  action,  but  did  not  state  that  a 
summons  had  been  made  out,  nor  that  there  had  been  an  effort  to  serve 
one,  nor  did  the  draft  of  the  order  proposed  recite  this. 

HAND,  Justice. — The  affidavit  is  defective.  It  should  show  that  a  sum- 
mons and  complaint  have  been  made  out,  and  that  due  diligence  to  serve 
the  same  has  been  used  without  success.  Probably  showing  that  the 
Defendant  is  not  in  the  state,  would  be  sufficient,  for  that  shows  there 
can  be  no  service  within  the  state.  The  affidavit  must  also  show  that  a 
cause  of  action  exists  and  that  the  Defendant  is  a  resident  of  the  state,  or 
has  property  therein.  It  seems  that  it  is  sufficient  that  Defendant  has 
property  in  the  state  and  cannot  be  found  within  it.  The  effect  of  a  judg- 
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ment  obtained  by  service  by  publication  does  not  come  in  question  on  this 
motion.  (§§  114,  236—7,  and  328.)  It  is  safer  too,  to  have  the  order  to 
publish  the  summons  recite  the  summons,  or  refer  to  it  as  being  annexed. 
The  order  should  show  that  there  was  a  summons  and  identify  it.  Order- 
ing a  summons  to  be  published  in  anticipation  of  one  being  made  out, 
would  not  connect  them  on  the  record  except  by  reference  to  the  claim, 
which  is  unsafe.  It  is  "  the"  summons  which  is  to  be  published. 


COURT  OF  APPEALS,  MARCH  TERM,  1849. 

LOUISA  LIVINGSTON  vs.  JOHN  P.  RADCLIFF  and  others. 

There  can  be  no  appeal  from  a  judgment  to  this  court,  (under  the  code,  or  otherwise)    >. 

except  upon  a  bill  of  exceptions  or  special  verdict,  presenting  questions  of  law. 
So  held,  where  there  was  a  trial  before  a  justice,  without  a  jury,  and  a  case  made,  up-    ^*k 

on  which  the  general  term  denied  a  new  trial,  which  was  incorporated  in  the  record 

and  appealed  to  this  court. 

Action  of  assumpsit  in  the  Supreme  Court,  commenced  prior  to  July, 
1848,  and  tried  in  October  of  that  year  before  Judge  Barculo,  without  a  ^ 
jury,  pursuant  to  80th  section  of  judiciary  act.  (Stat.  1847,  p.  345.) 
The  Judge  decided  in  favor  of  the  Defendants.  The  Plaintiff  did  not 
except  to  any  decision  of  the  judge,  but  made  a  case  detailing  the  evi- 
dence on  the  trial,  and  upon  that  moved  the  Supreme  Court  in  general 
term  for  a  new  trial  in  January  last.  The  court  denied  the  motion,  and 
rendered  judgment  for  the  Defendants.  The  case  was  incorporated  in  the 
record  on  Plaintiff's  motion,  and  she  then  appealed  to  this  court. 

S.  STEVENS,  for  the  Defendants,  moved  to  dismiss  the  appeal,  on  the 
ground  that  there  was  no  bill  of  exceptions,  and  so  nothing  which  could 
be  reviewed. 

A.  TABER,  for  the  Plaintiff",  said  that  under  the  llth  section  of  the 
code,  an  appeal  lay  for  every  actual  determination  at  a  general  term,  in- 
cluding decisions  on  motions  for  new  trials  on  the  weight  of  evidence,  or 
on  newly  discovered  evidence,  as  well  as  decisions  on  questions  of  law  ; 
and  that  no  bill  of  exceptions  was  necessary. 

THE  COURT  held,  that  the  trial  in  this  case  was  had  under  the  80th 
section  of  the  judiciary  act  of  1847  ;  but  whether  under  that  act,  or  the 
code  of  procedure,  (§221  to  224,)  there  could  be  no  appeal  from  the 
judgment  to  this  court,  except  upon  a  bill  of  exceptions  or  special  verdict, 
presenting  questions  of  law.  Appeal  dismissed. 
53 
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COURT  OF  APPEALS,  MARCH  TERM,  1849. 

JAMES  WRIGHT,  Appellant  vs.  WM.  DOUGLASS,  Respondent. 

An  appeal  will  not  lie  from  the  decision  of  the  Supreme  Court  on  a  case :  there  must 
be  a  bill  of  exceptions  or  special  verdict. 

So  held,  where  there  was  a  trial  in  an  action  of  ejectment,  and  a  verdict  taken  subject 
to  the  opinion  of  the  Supreme  Court  upon  a  case  to  be  made — which  was  made,  and 
the  general  term  gave  judgment  for  the  Defendant  on  the  case — which  order  was 
appealed  to  this  court.  (See  Livingston  vs.  Radcliff  and  others,  ante  page  417.) 

This  cause  was  brought  on  to  argument  March  23,  1849. 

J.  A.  COLLIER,  for  Appellant. 
B.  DAVIS  NOXON,  jor  Respondent. 

It  appeared  that  the  appeal  was  brought  upon  an  order  of  the  Supreme 
Court,  giving  judgment  for  the  Defendant  on  a  case.  The  action  was 
ejectment.  On  the  trial,  upon  the  evidence  produced,  it  was  agreed  that 
a  verdict  should  be  taken  for  the  Plaintiff,  subject  to  the  opinion  of  the 
Supreme  Court  upon  a  case  to  be  made.  A  case  was  made,  and  the  Su- 
preme Court  (at  general  term)  gave  judgment  for  the  Defendant  on  the 
case.  From  this  order  the  appeal  was  taken  to  this  court. 

THE  COURT  decided  that  an  appeal  would  not  lie  from  the  decision  of 
the  Supreme  Court  on  a  case :  there  must  be  a  bill  of  exceptions  or 
special  verdict.  The  code  has  not  given  a  review  in  this  court  where 
none  existed  before;  but  has  only  changed  the  form  of  proceeding — an 
appeal  having  been  substituted,  in  cases  at  law,  for  a  writ  of  error. 


COURT  OF  APPEALS,  MARCH  TERM,  1849. 

STURGIS  vs.  MERRY. 

An  appeal  will  not  lie  to  this  Court  to  review  a  judgment  upon  a  report  of  referees, 
upon  a  case  containing  merely  the  evidence  before  the  referees,  and  the  same  used 
before  the  Supreme  Court. 

A  case  (in  the  nature  ofa  bill  of  exceptions  and  special  verdict.)  should  be  settled  by 
the  Supreme  Court,  and  inserted  in  the  record,  staling  facts  and  not  the  mere  evi- 
dtnce  of  facts,  so  as  to  present  nothing  but  questions  of  law  to  the  appellate  court.  11 
Wend.,  417;  17  Wend.,  169;  20  Wend.,  663.  The  code  has  not  altered  the  former 
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Livingston  vs.  Radcliff  and  others,  ante  page  417,  and  practice  as  to  the  mode,  of  re- 
viewing cases  of  this  kind  in  an  appellate  court,  (See  Wright  agt.  Douglass,  ante 
page  418.) 

Jlssumpsit.  The  cause  was  referred  to  a  sole  referee,  who  reported  in 
favor  of  the  Plaintiff.  The  Defendant  made  a  case  containing  the  evidence 
before  the  referee,  and  moved  the  Supreme  Court  to  set  aside  the  report. 
The  court  denied  the  motion,  and  gave  judgment  for  the  Plaintiff.  The 
Defendant  appealed  to  this  court,  and  brought  up  the  same  case  which 
was  used  on  the  motion  in  the  Supreme  Court. 

H.  J.  SEDGWICK,  for  the  Appellant,  was  about  opening  the  argument 
on  the  merits,  when 

G.  F.  COMSTOCK,  for  the  Respondent,  objected  that  there  was  no  case 
upon  which  the  decision  of  the  Supreme  Court  could  be  reviewed. 

THE  COURT  held  that  the  code  had  not  altered  the  former  practice  as  to 
the  mode  of  reviewing  cases  of  this  kind  in  an  appellate  court.  A  case 
should  have  been  settled  by  the  Supreme  Court,  and  inserted  in  the  record, 
stating  facts,  and  not  the  mere  evidence  of  facts,  so  as  to  present  nothing 
but  questions  of  law  to  the  appellate  court.  As  to  questions  decided  by 
the  referee  in  receiving  or  rejecting  evidence,  and  the  like,  the  case  is  in 
the  nature  of  a  bill  of  exceptions  ;  and  as  to  the  merits  it  is  in  the  nature 
of  a  special  verdict,  which  must  find  facts,  and  not  the  mere  evidence  of 
facts.  (11  Wend.,  417;  17  Wend.,  169 ;  20  Wend.,  663.)  The  court 
refused  to  entertain  jurisdiction,  and  dismissed  the  appeal. 


COURT  OF  APPEALS,  MARCH  TERM,  1849. 

HENRY  H.  KING  vs.  JOSEPH  DENNIS. 

This  court  cannot  review  decisions  at  the  circuit  on  a  case;  there  must  be  a  bill  of 
exceptions  or  special  verdict.  (See  Livingilon  agt.  Radcliff  and  others,  ante  page  417, 
and  the  two  subsequent  cases  on  pages  418  and  419. 

So  held,  where  a  case  was  inserted  in  the  judgment  record,  and  was  there  called  a 
bill  of  exceptions  but  had  not  in  fact  been  turned  into  a  bill  of  exceptions. 

Replevin,  commenced  in  May,  1847.  On  the  trial  in  November,  1847, 
the  Plaintiff  was  non  suited,  but  had  leave  to  make  a  case,  with  the  privi- 
lege of  turning  the  same  into  a  bill  of  exceptions.  He  made  a  case,  and 
moved  the  Supreme  Court  for  a  new  trial.  In  September  last  the  Supreme 
Court,  in  general  term,  denied  a  new  trial,  and  tendered  judgment  for  the 
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Defendant.  The  Plaintiff  caused  the  case  to  be  inserted  in  the  judgment 
record,  where  it  was  called  a  bill  of  exceptions,  but  it  had  not  in  fact 
been  tnrned  into  a  bill  of  exceptions.  It  did  not  state  that  any  exception 
was  taken  to  the  ruling  on  the  trial,  nor  was  it  sealed  by  the  judge. 
The  Plaintiff  appealed  to  this  court.  The  cause  was  argued  by 

J.  ELLSWORTH,  for  the  Jlppellant,  and 

A.  BOCKES  for  the  Respondent. 

who,  among  other  things,  insisted  that  there  was  no  bill  of  exceptions, 
and  consequently  there  could  be  no  review  upon  the  merits. 

THE  COURT  said  the  Plaintiff  should  have  turned  the  case  into  a  bill  of 
exceptions,  by  stating  in  the  usual  form  that  exceptions  were  taken  to  the 
ruling  on  the  trial,  and  had  the  same  signed  and  sealed  by  the  Judge. 
This  court  cannot  review  decisions  at  the  circuit  on  a  case :  there  must 
be  a  bill  of  exceptions  or  special  verdict.  As  the  court  can  take  no 
notice  of  the  case,  there  does  not  appear  to  be  any  error  in  the  proceed- 
ings ;  therefore,  judgment  affirmed, 
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CHARLES  G.  LAKE,  Respondent  agt.  JAMES  and  ROBERT  H.  GIBSON,  Ap- 
pellants. 

Under  the  code,  an  appeal  does  net  lie  to  this  court,  upon  any  matters  or  errors  ap- 
pearing upon  the  face  of  the  record  merely  ;  as  was  the  former  practice.  There 
must  now  be  an  actual  determination  by  the  general  term,  of  every  case,  to  author- 
ize an  appeal  to  this  court. 

Where  there  was  a  verdict  and  judgment,  without  any  exceptions  or  proceedings,  in- 
termediate the  verdict,  and  filing  the  judgment  record  ;  and  an  appeal  was  brought 
upon  the  judgment — held,  that,  under  the  code,  an  appeal  would  not  lie  in  such  a 
case.  The  suit  was  commenced  prior  to  the  1st  July  last,  but  the  verdict  and 
judgment  were  obtained  after  that  time. 

This  was  a  motion  by  Respondent  to  dismiss  the  appeal  in  this  cause. 
It  appeared  that  the  appeal  was  brought  upon  a  judgment  of  the  Superior 
Court  of  the  city  of  New  York,  (the  record  of  which  was  filed  and  dock- 
eted on  the  22d  day  of  December  last,  for  the  amount  of  a  verdict  and 
costs  recovered  in  a  suit  between  the  parties,  wherein  the  sad  Lake  was 
Plaintiff,  and  the  said  Gibson's  were  Defendant's,  in  favor  of  the  Plaintiff. 
It  was  a  jury  trial  had  on  the  day  previous  to  the  entry  of  judgment.  The 
suit  was  commenced  in  February,  1848,  before  the  code  took  effect. 
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No  case  or  bill  of  exceptions  was  ever  made  in  the  cause,  nor  was 
there  ever  any  application  at  a  general  terra  of  the  Superior  Court,  for  a 
new  trial,  or  to  vacate  the  verdict ;  nor  any  application  to  or  actual  deter- 
mination by  the  general  term  in  the  cause  after  the  verdict  was  rendered. 
It  was  strictly  an  appeal  under  the  code  from  a  judgment,  after  a  verdict, 
without  any  exceptions,  or  other  proceedings,  intermediate  the  verdict  and 
judgment  record. 

N.  HILL,  JR.,  for  the  motion,  insisted,  1st,  that  section  11,  of  the  code, 
gave  the  Court  of  Appeals  jurisdiction  to  review  upon  appeal  every  actual 
determination  hereafter  made,  at  a  general  term,  by  the  Supreme  Court, 
Superior  Court,  &c.,  and  no  other  ;  consequently,  this  cause  never  having 
been  actually  determined  by  a  general  term  of  the  Superior  Court,  no 
appeal  would  lie  to  this  court. 

2d.  Section  282,  "  An  appeal  may  be  taken  to  the  Court  of  Appeals 
in  the  cases  mentioned  in  §  11."  This  verdict  and  judgment  having  been 
obtained,  since  the  code  took  effect,  although  the  suit  was  commenced 
previous  to  that  time,  that  the  right  to  appeal,  the  time  when,  and  the 
mode  of  procedure,  all  depended  upon  the  code,and  cited  Mayor  of  JVety 
York,  #c.,  vs.  Schermerhorn,  3  Howard's  Sp.  Term  Rep.,  334,  and  sub- 
sequent cases,  on  pages  337,  338,  364,  and  366. 

GEO.  F.  COMSTOCK,  opposed,  insisted,  1st,  that  an  appeal  under  the 
code,  was  substituted  for  a  writ  of  error,  (§  271,)  consequently  so  far  an 
appeal  lay,  wherever  a  writ  of  error  would,  before  the  code,  unless  ex- 
pressly prohibited  by  the  code. 

2d.  That  error  always  lay,  for  many  matters  appearing  on  the  face  of 
the  record. 

3d.  That  §  11  only  confined  the  jurisdiction  of  this  court  to  actual  de- 
terminations in  certain  cases,  and  "  no  other,"  (cases,)  not  "  no  other 
judgments,  or  determinations. 

4th.  That  section  282  of  the  code  authorized  an  appeal  to  be  taken  in 
cases  mentioned  in  §  11,  but  did  not  confine  appeals  in  old  suits  to  those 
cases,  and  though  it  applied  to  old  suits,  it  only  applied  so  far  as  that 
section,  (282,)  and  not  section  1 1,  was  applicable.  In  other  words,  if  a 
case  arose  in  an  old  suit  under  §  11,  it  might  be  appealed  to  the  Court  of 
Appeals,  but  §  11  itself  did  not  apply,  except  so  far  as  applied  by  §282. 

THE  COURT  decided,  that  this  was  not  an  appealable  case  under  the 
code.  That  by  the  provisions  of  the  code  (§  11,)  there  must  be  an  actual 
determination  by  the  general  term,  of  every  case,  to  authorize  an  appeal 
to  this  court. 
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Although  the  suit  was  commenced  prior  to  the  1st  of  July  last,  yet  the 
verdict  and  judgment  were  obtained  since  that  time,  and  in  accordance 
with  several  decisions  which  we  have  heretofore  made  the  appeal  must 
be  governed  by  the  code.  Motion  granted. 
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WILLIAM  K.  BLAIR,  Appellant,  vs.  STEPHEN  D.  DILLAYE,  Respondent. 

Where  tlie  Supreme  Court  maile  an  order  "denying  a  rehearing,"  (of  an  order  ap- 
pealed from  a  special  term)  and  subsequently  allowed  an  amendment  of  the  order, 
so  that  it  appeared  "  that  the  merits  of  the  cause  as  well  ae  the  other  questions  pre- 
sented had  been  considered  by  the  court,  and  then  ordered  that  a  rehearing  be  denied." 
Held,  on  appeal  to  this  court  from  that  order,  that  it  must  be  reversed  on  the  ground 
that  the  rehearing  was  a  matter  of  right  to  the  party,  and  not  of  discretion  with  the 
court.  (Grade  vs.  Freeland,  1  Comst.,  223,  ante  page  218.) 

The  Supreme  Court  should  have  granted  the  motion  for  a  rehearing,  and  made  an  or- 
der reversing  or  affirming  the  order  or  decree  of  the  special  term. 

The  appeal  in  this  cause  was  brought  upon  an  order  of  the  Supreme 
Court  in  equity  denying  a  rehearing.  The  cause  was  brought  on  for 
argument  at  the  last  November  terra  at  Syracuse,  and  it  appearing  from 
the  order  of  the  Supreme  Court,  appealed  from,  that  the  general  term  de- 
nied a  rehearing  of  the  cause,  which  was  appealed  from  an  order  or  de- 
cree of  the  special  term  in  equity — without  stating,  or  it  any  where 
appearing  in  the  order  that  the  merits  of  the  cause  had  been  heard  or 
passed  upon.  Mr.  H.  J.  Sedgwick,  for  the  appellant,  stated  to  the  court 
that  the  cause  was  fully  heard  and  the  merits  passed  upon  at  the  general 
term,  but  the  order  was  informally  entered,  and  asked  leave  to  apply  to 
the  Supreme  Court  to  amend  their  order,  and  that  the  cause  stand  over  to 
the  next  term,  which  was  granted. 

On  the  argument  of  the  cause  at  this  term,  Mr.  GEO.  F.  COMSTOCK,  for 
appellant,  took  the  same  ground,  as  at  Nov.  term,  that  the  order  of  the 
Supreme  Court  denied  a  rehearing  in  the  cause,  and  asked  a  reversal 
(under  former  decisions  of  this  court,)  of  that  order. 

Mr.  H.  J.  SEDGWICK,  for  respondent,  read  an  amended  order  of  the  Su- 
preme Court,  as  follows:  On  reading  and  filing  affidavits  in  this  cause, 
and  after  hearing  Mr.  Sedgwick  for  the  Plaintiff  and  Mr.  Ruger  for  the 
Defendant,  on  motion  of  Mr.  Sedgwick  ordered,  that  the  order  entered  in 
this  cause  on  the  4th  day  of  May,  1848,  be  amended  so  as  to  read  as  fol- 
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lows,  viz  :  "  A  motion  having  been  made  for  a  rehearing  in  the  above 
cause  on  the  part  of  the  Defendant,  on  motion  of  Mr.  Sedgvvick,  after 
hearing  counsel  opposed,  and  the  merits  of  this  cause  as  well  as  the 
other  questions  presented  having  been  considered  by  the  court,  it  is 
ordered  that  said  motion  be  denied,  with  costs,  and  that  neither  party  re- 
cover costs  of  this  motion  to  amend  said  order,"  and  insisted  that  from 
the  amended  order,  it  appeared  that  the  merits  of  the  case  were  heard  and 
passed  upon,  by  the  general  term  ;  and  that  the  cause  should  upon  that 
order,  be  heard  on  the  merits  in  this  court. 

THE  COURT  held  that  the  Supreme  Court  should  have  granted  the  mo- 
tion for  a  rehearing,  and  made  an  order  reversing  or  affirming  the  order 
or  decree  of  the  special  term — and  such  decision  should  appear  in  the  or- 
der appealed  from.  The  order  of  the  Supreme  Court  denying  a  rehearing 
was  reversed. 
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SHELDON  and  SHELDON  vs.  BARNARD  and  BARNARD. 

By  the  7th  section  of  the  supplemental  code,  security,  as  well  as  notice  of  the  rehearing 
must  be  given  within  ten  days  after  receiving  notice  of  the  order  to  be  reheard:  and 
there  must  be  security  in  all  cases  ;  whether  a  stay  is  desired  or  not. 

It  is  not  necessary  now,  first  to  obtain  an  order  for  a  rehearing.  The  notice  of  rehear- 
ing may  be  given  in  the  first  instance. 

A  bill  in  chancery  was  filed  in  1846,  and  the  cause  was  brought  to  a 
hearing  on  pleadings  and  proofs  at  a  special  term  of  the  Supreme  Court 
held  in  August  last,  when  the  bill  was  dismissed.  The  complainants  gave 
notice  of  a  motion  to  the  general  term  for  a  rehearing,  (Stat.  1847,  p. 
325,  §20,)  but  did  not  give  any  security  until  after  more  than  ten  days 
had  elapsed  from  the  time  of  receiving  notice  of  the  decree  dismissing  the 
bill.  (Supp.  code,  §7.)  The  motion  for  a  rehearing  was  denied  by  the 
general  term,  on  the  ground  that  security  had  not  been  given  in  pro- 
per time.  From  the  order  fo  the  general  term,  the  Complainants  appealed 
to  this  court.  There  were  many  other  facts  set  forth  in  the  papers,  which 
need  not  be  stated  for  the  purpose  of  understanding  the  points  decided  by 
the  court. 

0.  ALLEN,  for  the  Responde?iis,  moved  to  dismiss  the  appeal. 
E.  J.  SHERMAN,  for  the  Complainants. 
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THE  COURT  said  there  wjfc  great  difficulty  in  ascertaining  the  true  con- 
struction of  the  7th  section  of  the  supplemental  code ;  but  a  majority  of 
the  judges  had  arrived  at  the  following  conclusions  : 

1.  Security  as  well  as  notice  of  the  rehearing,  must  be  given  within  ten 
days  after  receiving  notice  of  the  order  or  decree  to  be  reheard  :  and  there 
must  be  security  in  all  cases. 

2.  If  no  stay  of  proceedings  is  asked,  it  will  be  sufficient  to  give  such 
an  undertaking  as  is  required  by  the  283d  section  of  the  code.     But  if  a 
stay  of  proceedings  is  desired,  the  undertaking  must  conform  to  some  of 
the  following  sections,  according  to  the  nature  of  the  order  or  decree  to 
be  reheard.     (§§  284  to  287  inclusive.') 

3.  Instead  of  the  former  practice  of  first  giving  notice  and  obtaining  an 
order  for  a  rehearing,  and  then  giving  notice  of  the  rehearing,  the  party 
may  now  give  notice  of  a  rehearing  in  the  first  instance.     In  this  way 
notice  of  the  rehearing  and  the  security  may  be  given  within  the  ten  days 
allowed  by  the  statute.     (Supp.  code,  §  7,  8.) 

Some  of  the  Judges  thought  that  no  security  was  required,  except  for 
the  purpose  of  staying  proceedings  :  and  2d,  if  any  security  is  necessary, 
it  must  be  such  in  all  cases  as  would  be  sufficient  to  stay  proceedings  on 
the  order  or  decree  to  be  reheard.  But  a  majority  of  the  judges  approved 
of  the  decision  of  the  Supreme  Court,  and  therefore  dismissed  the  appeal. 
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THE  FIREMEN'S  INSURANCE  COMPANY,  Albany  agt.  RICHARD  S.  BAY  and 

others. 

An  undertaking  executed  in  pursuance  of  §  283  of  the  code,  is  effectual  to  bring  up  the 
appeal,  in  a  case  of  deficiency  on  sale  of  mortgaged  premises.  (§  287.)  But  whether 
sufficient  to  stay  proceedings,  quere. 

Motion  to  dismiss  the  appeal  on  the  ground  that  the  undertaking  did 
not  provide  for  paying  any  deficiency  on  the  sale  of  morgaged  premises. 
Code,  §287. 

P.  GANSEVOORT,  for  Motion. 
C.  M.  JENKINS,  Opposed. 

THE  COURT  said  it  was  not  necessary  to  determine  whether  the  under- 
taking was  sufficient  to  stay  the  proceedings  :  that  as  it  contained  all 
that  was  required  by  the  283d  section  of  the  code,  the  appeal  was  effectual 
although  the  proceedings  might  not  be  stayed.  Motion  denied. 
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SHERMAN  &  BATCHELDOR  vs.  JABEZ  FELT  and  others. 

The  Supreme  Court  as  now  organized  has  the  same  jurisdiction  as  the  late  Supreme 
Court  possessed,  with  the  addition  of  the  equity  jurisdiction  of  the  late  Court  of 
Chancery.  (Const-,  Art.  VI,  §  3,  5,  and  Art.  XIV,  §  5,  Stat .  1847,  p.  323,  §  16.) 

A  motion  to  set  aside  a  judgment  or  decree,  either,  for  irregularity,  or  as  matter  of 
favor,  is  a  question  of  practice,  and  is  not  the  subject  of  review  in  an  appellate  court. 
Such  an  order  cannot  be  considered  "  a  final  order  made  upon  a  summary  applica- 
tion after  judgment,"  as  provided  by  §  11  of  the  code. 

On  the  19th  March,  1847,  an  order  was  entered  taking  the  bill  as  con- 
fessed. On  an  ex  parte  hearing  before  the  chancellor  a  final  decree  was 
entered  on  the  25th  May,  1847.  On  the  28th  September,  1847,  the  Su- 
preme Court  at  special  term  set  aside  the  order  taking  the  bill  as  con- 
fessed (19th  March,  1847,)  and  all  subsequent  proceedings  for  irregularity. 
In  March,  1848,  the  general  term  refused  to  rehear  this  last  order.  A 
motion  was  then  made  to  the  special  term  to  set  aside  the  said  order  of 
28th  September,  1847,  among  other  grounds,  for  want  of  jurisdiction  ; 
which  motion  was  denied.  Notice  of  a  motion  for  a  rehearing  of  this  last 
order  was  then  given  for  August  general  term,  1848,  which  motion  was 
denied.  From  this  last  mentioned  order,  an  appeal  was  taken  to  this 
court. 

N.  HILL,  Jr.,  moved  to  dismiss  the  appeal  on  the  ground  that  the 
order  appealed  from  did  not  involve  the  merits,  &c. 

A.  TABER,  in  opposition,  insisted  among  other  grounds,  1st,  that  the 
Supreme  Court  had  no  jurisdiction  to  set  aside  a  final  decree  of  the  chan- 
cellor. 2d.  That  this  should  be  considered  under  the  code,  a  final  order 
upon  a  summary  application  in  an  action  after  judgment.  The  following 
points  were  decided  by  the  court : 

1.  The  Supreme  Court,  as  now  organized,  has  the  same  jurisdiction 
which  was  possessed  by  that  court  as  organized  prior  to  the  first  Monday 
of  July,  1847,  with  the  addition  of  the  equity  jurisdiction  of  the  late  Court 
of  Chancery ;  and  has  the  same  power  over  decrees  made  by  the  late 
Court  of  Chancery  which  was  possessed  by  that  court  while  in  existence. 
Of  course  the  Supreme  Court  can  now  set  aside  for  irregularity  a  decree 
made  prior  to  July,  1847.    (Const,  Art.  VI,  §  3,  5,  and  Art.  XIV.,  §  5, 
Stat.  1847,  p.  323,  §  16.) 

2.  The  right  of  appeal  given  by  the  llth  section  of  the  code,  from  a 
final  order  made  upon  a  summary  application  after  judgment,  extends 

54 
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only  in  cases  where  the  application  is  based  upon,  or  concedes  the  validity 
of  the  judgment ;  and  not  to  cases  where  the  application  is  to  vacate  or 
set  aside  the  judgment.  When  the  motion  is  to  set  aside,  either  for  irregu- 
larity or  as  matter  of  favor,  no  appeal  to  this  court  will  lie,  whatever  may 
be  the  decision.  It  is  a  mere  question  of  practice,  and  it  has  been  long 
settled  that  there  can  be  no  review  in  an  appellate  court  in  such  cases. 
Appeal  dismissed. 
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SHERMAN  &  BACHELDOR  vs.  DAGGETT  &  GREEN. 

The  granting  or  withholding  general  costs  of  the  cause,  in  equity  cases,  rests  in  the 
discretion  of  the  court  of  original  jurisdiction,  (with  very  few  exceptions.)  An  ap- 
peal will  not  lie  upon  the  mere  question  of  costs. 

The  Supreme  Court  in  August  last  made  a  decree  in  favor  of  the  com- 
plainants in  a  suit  in  equity,  but  without  requiring  the  Defendants  to  pay 
the  general  costs  in  the  cause.  The  Complainants  appealed  from  so 
much  of  the  decree  as  denied  costs. 

S.  STEVENS,  for  the  Respondents,  moved  to  dismiss  the  appeal. 
A.  TABER,  for  the  Appellants. 

THE  COURT  held,  that  with  very  few  exceptions,  of  which  this  case  was 
not  one,  the  granting  or  withholding  of  costs  in  equity  causes  rests  in  the 
discretion  of  the  court  of  original  jurisdiction,  and  that  an  appeal  would 
not  lie  upon  the  mere  question  of  costs.  (  Rogers  v.  Holley,  18  Wend.,  350.) 

Appeal  dismissed. 


The  Court  of  Appeals  at  the  last  March  term,  (1849,)  in  pursuance  of 
a  number  of  decisions  heretofore  made,  (Mayor,  Sfc.  of  New  York  vs. 
Schermerhorn  and  others,  ante  page  334,  and  subsequent  decisions  on  dif- 
ferent pages,)  dismissed  several  appeals,  (upon  motion)  in  cases  where 
they  were  brought  under  the  code,  from  orders,  decrees  or  judgments  made 
and  entered  previous  to  the  1st  July  last.  They  should  have  been  ap- 
pealed under  the  old  law. 
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EXPLANATION. — From  the  commencement  of  the  volume,  to  page  51  inclusive — ex- 
cept part  of  page  32,  to  and  including  part  of  page  45 — are  cases  decided  by  the  Su- 
preme Court,  before  the  organization  of  the  judiciary,  under  the  amended  conslitution 
of  1846. 

From  page  53  to  page  264  inclusive,  are  decisions  by  the  Supreme  Court,  and  Court 
of  Appeals,  under  the  judiciary  act  of  1847. 

From  page  265  to  the  page  closing  the  volume  inclusive,  are  decisions  of  the  last 
mentioned  courts,  under  the  Code  of  Procedure. 
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.CTION,  proceedings  for  partition  of  lands,  an  action,  under  the  code.   Backus 
and  wife  agt.  Stilwell  and  others,  318. 

ADMISSION,  (see  Reference  and  Bill  of  particulars,')  12. 
(see  Evidence,  People  vs.  Smith,')  226. 

AFFIDAVIT,  (see  Bail,)  13. 

the  common  affidavit  of  the  materiality  of  a  witness,  sufficient  to  put  cause 
off,  a  second  lime,  at  the  circuit,  where  there  is  a  plain  case  made  out 
and  nothing  appears  to  induce  the  belief  of  delay.  Pulver  vs.  Ilise- 
rodt,  49. 

an  affidavit  to  hold  to  bail,  must  show  a  cause  of  action,  What  is  neces- 
sary in  case  ot  verbal  slander.  Adams  vs.  Mills,  219. 

arrest  of  defendant  under  §  156  of  the  code,  Martin  vs.  Vanderlip,  265. 

affidavits  used  on  a  motion,  on  notice,  (§360,)  out  of  term,  to  be  filed  with 
the  clerk  of  the  county  where  the  venue  is  laid.  Savage  vs.  Relyea,  276. 

requisites  of  an  affidavit  under  182d  section  of  the  code,  upon  seizure  of 
property.  Spalding  vs.  Spalding,  297. 

an  affidavit  verifying  an  answer,  not  sufficient  to  prevent  an  inquest.  Jones 
vs.  Russell,  324. 

requisites  of  an  affidavit  to  verify  a  complaint  to  be  used  on  an  application 
for  an  injunction.  Roome  and  other  vs.  Webb,  327. 

an  affidavit  of  merits  for  the  purpose  of  being  let  in  upon  terms,  must  con- 
form to  the  rules  and  practice  and  decisions  of  the  court  heretofore  made 
respecting  such  affidavits.  Richards  as.  Swetzer,  413. 

requisites  of  an  affidavit  for  an  order  to  publish  a  summons  against  an  ab- 
sent Defendant.  Rawdon  vs.  Corbin,  416. 
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AGREEMENT,  every  agreement  between  parties  to  a  suit,  or  their  attorneys, 
must  be  in  writ  ing,  in  order  to  be  binding.  Leese  vs.  Schermerhom,  63. 
an  agreement  in  writing  signed  by  the  respective  parties,  to  a  chancery 
suit,  agreeing  that  their  respective  counsel  settle  their  suit;  held,  not 
such  an  agreement  as  submitted  the  eause  to  arbitration.  Slocum  vs. 
Mosher  et.  al.  (Court  of  Appeals,)  198. 

ALIMONY,  (see  Divorce,  Eissell  vs.  £issell,)  242. 

AMENDMENT,  declaration  cannot  be  amended,  by  adding  special  count  against 
endorser  in  a  joint  suit,  against  makers  and  endorsers,  where  notice  has 
been  given  that  the  note  is  the  only  cause  of  action.  Frost  et.  al.  vs. 
Flint,  14. 

plaintiff  may  have  leave  to  withdraw  a  joinder  in  demurrer  after  service, 
and  amend  his  declaration  (on  terms)  on  special  motion,  ffarp  vs. 
Ball,  45. 

declaration  maybe  amended  from  trespass  to  trover,  after  trial  and  rerdict, 
on  terms.  Carrier  vs.  Dellay,  173. 

the  power  of  the  court  to  allow  amendments  will  be  liberally  exercised. 
Wright  et.  al.  vs.  Aldm  et.  al.,  213. 

an  application  to  amend  a  record  for  errors  in  making  it  up  after  writ  of 
error  brought,  should  be  made  to  the  court  below,  where  the  judgment 

was  rendered.     Luyster  vs.  Sniffin,  250. 

see  Complaint,  Spalding  vs.  Spalding,  297  ;  aZso  Dotes  et.  al.  vs.  Green 
et.al,  377. 

Amendment  by  striking  out  defendants,  under  §  149 — comments  upon  that 
section  with  the  statute  of  amendments,  (2  R.  S.,  424,  5  and  6,)  and  the 
terms  of  amendment  in  connection  therewith.  Brown  et.  al.  vs.  Sab- 
cock,  adm'r,  Sfc.,  305. 

amendment  by  adding  a  party  to  a  pleading  may  be  made  under  §  149  of 
the  code,  if  it  does  not  change  substantially  (he  cause  of  action  or  de- 
fence. Dutchervs.  Slack,  322. 

section  115  of  the  code  providing  for  amending  the  complaint  of  course  by 
striking  out  the  names  of  the  defendants  not  served,  applies  to  defendants 
severally  not  jointly  liable.  Sterne  vs.  Bentley  and  other,  331. 

motion  papers  entitled  with  the  wrong  court,  are  defective  and  cannot  be 
amended  under  the  149th  section  of  the  code.  That  section  cannot  ex- 
tend to  an  affidavit  or  notice.  Clickman  vs.  Clickman,  (Court  of  Appeals,) 
365. 

ANSWER,  under  the  code,  must  be  verified  by  oath,  otherwise  it  may  be  treated 

as  a  nullity.    DeWitt  vs.  Swift,  et  al.,  280. 
a  plaintiff  has   no  right  to  adjudge  an  answer  frivolous,  and  treat  it  as  a 

nullity  when   regularly  put  in  and  duly  verified.    Hartness  et.  al.  vs. 

JBennett,  289. 
new  matter  set  up  in  the   answer  as  a  defence  (presenting  an  issue  of 
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law)  which  is  deemed  insufficient,  and  frivolous,  may  be  noticed  for 
trial  at  the  next  circuit,  and  the  answer  may  also  be  noticed  as  frivo- 
lous, 289. 

it  seems,  that  the  answer  may  be  stricken  out  as  frivolous  on  special  mo- 
tion, 289. 

An  answer  verified  in  pursuance  of  §  133  of  the  code  is  not  sufficient  to  sup- 
port a  motion  to  dissolve  an  injunction.  JRoome  and  other  vs.  fi^ebb,  327. 

if  the  defendant  omits  to  serve  his  answer  wilhin  the  20  days,  he  is  not 
finally  excluded  from  his  defence,  but  may  be  let  in  on  terms  upon  a  suf- 
ficient excuse.  The  statute  in  such  a  case  not  to  be  construed  peremp- 
torily, but  directorily,  &c.  Lynde  vs.  Verity  and  wife,  350. 

material  allegations  of  new  matter  in  the  answer,  &c.  (§  131  of  the  code) 
must  be  confined  to  allegations  of  fact.  Barton  vs.  Sackett  et.  al.,  358. 

the  requisites  of  an  answer  under  the  code,  considered  and  discussed. 
Royce  agt.  Brown,  391. 

APPEAL,  will  not  lie  to  the  Court  of  Appeals  from  an  order  made  at  special 
term  without  first  being  reheard  at  general  term.  Grade  vs.  Pierson 
et.al.  (Court  of  Appeals,')  218. 

will  not  lie  on  reversal  of  a  judgment  by  Supreme  Court  of  Common  Pleas 
on  bill  of  exceptions  contained  in  the  record,  as  an  appeal  (upon  a  bill 
of  exceptions)  under  the  act  of  Dec.  1847.  Fargo  vs.  Brown,  294. 

an  appeal  can  not  be  substituted  for  rehearing,  on  a  motion  to  amend. 
Wilson  vs.  Onderdonk  and  others,  319. 

the  right  to  review,  on  appeal  to  the  Court  of  Appeals,  a  final  order,  judg- 
ment or  decree  decided  before  the  1st  of  July,  depends  upon  the  old  law. 
Where  such  orders  or  judgments  are  made  and  entered  after  1st  July, 
whether  suit  commenced  before  or  after  that  day,  the  appeal  must  be 
under  the  code.  Mayor,  Sfc.  New  York  vs.  Schermerhorn  and  others, 
(Court  of  Appeals,)  334. 

see  Spalding  vs,  Kingsland  and  other,  on  the  same  question,  337 ;  also 
Selden  vs.  Vermilya  and  others,  338  ;  also  Rice  vs.  Floyd,  366. 

an  appeal  will  not  lie  to  the  Court  of  Appeals  from  an  order  of  the  Chan- 
cellor denying  a  motion  to  vacate  a  final  decree  which  had  been  entered 
by  default — a  matter  of  discretion,  &c.  Spalding  vs.  Kingsland  and 
other,  (Court  of  Appeals,}  337. 

an  order  at  special  term  dissolving  a  temporary  injunction,  reheard  and 
confirmed  at  general  term,  is  not  an  appealable  case  to  the  Court  of  Ap- 
peals under  the  code.  Selden  vs.  Vermilya  and  others,  (Court  of  Ap- 
peals,) 338. 

an  appeal  will  not  lie  to  the  Court  of  Appeals  from  orders  granting,  con- 
tinuing or  dissolving  temporary  injunctions — matters  of  discretion,  &c. 
Van  DeWatervs.  Kelsey,  (Court  of  Appeals,*)  338. 

the  Court  of  Appeals  has  jurisdiction  of  an  appeal  taken  prior  to  1st  July 
last,  upon  a  bill  of  exceptions  under  the  act  of  Dec.  1847.  Butler  et.  al. 
vs.  Miller,  sheriff,  Sfc.  (Court  of  Appeals ,)  339. 

an  appeal  from  an  order  of  the  Supreme  Court  at  general  term  denying  a 


430  New  York  Supreme  Court 

rehearing  of  an  order  made  at  special  term,  will  not  lie  to  the  Court  of 
Appeals,  where  the  order  itself  made  at  special  term,  is  not  the  subject 
oi  review  by  the  Court  of  Appeals.  Marvin  el,  al.  vs.  Seymour  et.  al.t 
(Court  of  Appeals,*)  340. 

an  appeal  will  not  lie  to  the  Court  of  Appeals  in  an  action  "  originally 
commenced  in  a  court  of  a  justice  of  the  peace,"  where  the  judgment  of 
the  Supreme  Court  in  such  action  was  rendered  after  the  1st  July  last, 
although  the  suit  may  have  been  commenced  prior  to  that  time.  Grover 
vs.  Coon,  (Court  of  Appeals,)  341. 

the  Court  of  Appeals  has  power  to  allow  costs  on  a  motion  in  a  suit  com- 
menced before  the  1st  July  last.  If  suit  commenced  since  that  time 
no  costs  of  motion  can  be  allowed.  Symevs.  Ward,  (Court  of  Ap- 
peals.*) 342. 

an  appeal  will  not  lie  to  the  Court  of  Appeals,  from  an  order  of  the  Chan- 
cellor deciding  a  motion  to  open  the  biddings  at  a  master's  sale  on 
foreclosure  of  mortgage.  Hazleton  and  wife  vs.  Wake.tn.an  et.  al.  (  Court 
of  Appeals,)  457. 

when  the  appeal  not  effectual  for  any  purpose  by  reason  of  the  deficiency 
in  the  undertaking.  See  Undertaking,  Langley  and  Langleyvs.  War- 
ner, (  Court  of  Appeals,')  363. 

no  appeal  will  lie.  to  the  Court  of  Appeals  from  an  order  made  upon  bill  of 
exceptions  under  the  act  of  December,  1847,  where  the  order  was  made 
after  the  1st  July  last,  although  the  suit  may  have  been  commenced 
prior  to  that  lime.  Tilley  vs.  Phillips,  (Court  of  Appeals,)  364. 

it  is  not  necessary  that  a  notice  of  appeal  should  state  the  grounds  upon  which 
the  appeal  is  brought.  Wilson,  receiver  Sfc.  vs  Allen  and  others,  369. 

what  exception  upon  a  reference,  sufficient  to  be  entitled  to  be  reviewed  on 
appeal,  369. 

a  report  of  referees  on  a  cause,  made  since  1st  July  last,  or  verdict  taken 
at  the  circuit  where  the  suit  was  commenced  previous  to  that  time,  must 
be  reviewed  (by  the  general  term)  under  the  old  law.  The  code  does  not 
apply  to  such  cases.  Scott  vs.  Becker  et.  al.,  373  ;  and  Doty  vs.  Brown, 
375. 

there  can  be  no  appeal  from  a  judgment  to  the  Court  of  Appeals,  (under 
the  code  or  otherwise]  except  upon  a  bill  of  exceptions  or  special  verdict, 
presenting  questions  of  law.  Livingston  vs.  Radcliffand  others,  (  Court 
of  Appeals,')  417. 

Wright  vs  Douglass;  (Court  of  Appeals. )  418. 

Slurgis  vs.  Merry,  do.  418. 

King  vs.  Dennis;  do.  419. 

under  the  code  an  appeal  does  not  lie  to  the  Court  of  Appeals  upon  any 
mutters  or  errors  appearing;  upon  the  face  of  the  record,  merely,  as  was 
the  former  practice.  There  must  now  be  an  actual  determination  by  the 
general  term  of  every  case  to  authorize  an  appeal.  Lake  agt.  Gibsons, 
(Court  oj  Appeals,)  420. 

see  Rehearing,  423.     see  Undertaking,  424. 

an  appeal  will  not  lie  to  the  Court  of  Appeals  upon  the  decision  of  a  mo- 
tion to  set  aside  a  judgment  or  decree,  either  for  irregularity  or  as  mat- 
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ter  of  favor.     It  is  a  matter  of  discretion  with  the  court  below.     Sherman 
and  other  vs.  Felt  and  others,  425. 

an  appeal  will  not  lie  to  the  Court  of  Appeals  upon  the  mere  question  of 
costs.  Sherman  and  other  vs.  Daggett  and  other,  426- 

APPEARAR  ANCE,  by  a  defendant,  waives  irregularity  in  the  process.     Mulkin 

et.  al.  vs.  Clark,  27. 

defondant  has  a  right  to  give  notice  at  once  of  his  appearance  and  except 
to  bail,  where  he  has  not  been  served  with  a  summons  in  replevin.  Clin- 
ton et.  al.  vs.  King,  55. 

ARREST,  under  §  156  of  the  code,  sufficiency  of  the  affidavit,  &c.  Martin  vs. 
Vanderlip,  265. 

ARSON,  (see  Indictment,')  226. 

ASSESSMENT,  for  the  taxation  of  rents  under  the  act  of  1846,  may  be  corrected 
by  affidavit.  The  subject  of  the  taxation  of  rents,  under  that  act,  dis- 
cussed fully.  Livingston  vs.  Hallenbeck,  Sheriff,  8fc.,  343. 

ASSIGNMENT,  by  plaintiff  of  a  verdict  recovered,  immediately  to  a  third  per- 
son for  valuable  consideration,  held,  that  the  defendant  by  subsquently 
paying  the  amount  to  the  sheriff,  who  had  an  execution  against  plaintiff, 
and  taking  the  sheriff  's  receipt,  in  pursuance  of  §248  of  the  code,  could 
not  prevent  the  assignee  from  collecting  the  verdict.  Countryman  vs. 
Boyer,  386 

an  assignor  of  a  thing  in  action  who  has  assigned  to  become  a  witness,  if  he 
remains  interested  in  the  event  of  the  suit,  is  incompetent  as  a  witness, 
notwithstanding  the  provisions  of  the  351st  section  of  the  code,  401. 

ASSIGNEE,  (see  Party  in  Interest,  68.)     see  Assignment,  386. 
ASSIGNOR,  (see  Assignment,')  401. 

ATTORNEY,  should  endorse  his  place  of  residence  (under  the  rule)  upon  all 

papers  served  in  a  cause.      Watkins  et.  al.  vs.  Stevens,  28. 
see  Costs,  Britton  4*  Hadley  vs.  Frink,  sheriff,  (Court  of  Appeals,')  102. 

do  Freiot  vs.  Adams  et.  al.,  138. 

do  Ham  vs.  Heermance  et.  al.,  168. 

cannot  be  admitted  by  County  Courts  to  practice  therein,  169. 
see  Judgment,  Sterne  vs.  Bentley  and  others,  331. 
a  person  who  has  not  been  admitted  as  an  attorney,  cannot  be  allowed  to 

practice  as  such  under  the  name  of  agent.      Weir  agt.  Slocum,  397. 
the  46th  section  of  the  amended  Judiciary  act  of  1847,  (2  vol.  p.  647,  in 

relation  to  allowing  persons  to  practice  as  attorneys)  is  unconstitutional, 

402. 
a  special  attorney,  not  properly  admitted  as  an  attorney,  is  not  authorized 

to  conduct  a  suit  for  another  as  his  attorney.     If  he  could,  no  costs  could 

be  taxed  in  his  favor.    BuMard  vs.  Van  Tassdl  et.  al.,  402. 
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JL)AIL,  special,  must  be  put  in  and  perfected,  before  defendant  can  move  for 

security  for  costs,  Davidson  vs.  Hackstaff,  11. 

an  affidavit  to  hold  to  bail  in  an  action  of  trespass,  for  carelessly  running 
against  and  injuring  plaintiff's  sloop  sailing  upon  the  water,  must  show 
facts,  &c.,  inregard  to  defendants'  departing  the  country,  as  in  other 
cases.  Perry  vs.  Wing,  et.  al.  13. 

in  cases  of  fclony,  a  prisoner  should  not  be  let  to  bail,  where,  after  a  full 
preliminary  examination,  there  is  good  reason  to  believe  he  is  guilty. 
People  vs.  Restell.  251. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  the  acceptor  to  a  bill 
of  Exchange,  drawn  in  this  state  upon  him  as  a  resident  of  another  state, 
(protested  for  non-payment)  is  not  liable  for  the  damages  mentioned  in 
1  R.  S.  770,  §  18,  ten  per  cent  in  addition  to  the  amount  of  the  bill,  &c. 
Van  Jlrsdale,  et.  al.  vs.  Boardman,  60. 

the  drawer  or  endorser  are  only  liable  for  such  additional  per  cent,  60. 
see  Pleadings,  Dauchy  vs.  Fan  Jllstyne,  100. 

BILL  IN  EQUITY,  is  properly  filed,  if  in  the  county  where  one  of  a  number  of 
defendants  reside,  although  the  remainder  reside  in  another  county, 
and  will  be  retained,  although  a  demurrer  is  pending  for  the  insuffi- 
ciency of  the  bill,  in  making  that  defendant  a  party,  Jefferson  Co.  Bank 
vs.  Prime,  et.  al.,  278. 

If  the  great  burden  of  litigation  in  an  equity  suit  is  found  to  be  in  a  differ- 
ent county  than  the  one  in  which  the  bill  is  filed,  it  is  discretionary  with 
the  court  to  change  the  place  of  trial,  278. 

BILL  OF  EXCEPTIONS,  where  the  supreme  court  reversed  a  judgment  of  the 
common  pleas  for  error  appearing  in  the  bill  of  exceptions,  contained 
in  the  record.  Held,  not  a  decision  made  upon  bill  of  exceptions  within 
the  meaning  of  the  act  of  Dec.,  1847,  and  that  no  appeal  would  lie  to  the 
court  of  appeals  under  that  act.  Fargo  vs.  Brown,  (  Court  of  Appeals,) 
294. 

see  Appeal,  Butler,  et.  al.  vs  Miller,  sheriff,  fyc.,  339. 

the  practice  with  respect  to  making  a  case  or  bill  of  exceptions  and 
proposing  amendments,  and  settling  the  same,  remains  as  before  the 
adoption  of  the  code,  and  is  governed  by  the  former  rules  of  the  court. 
Tfiompson  vs.  Blanchard  et.  al.,  399. 

BILL  OF  PARTICULARS,  containing  seven  items,  for  money  paid,  goods 
sold,  and  money  lent,  all  of  the  same  date,  except  three,  not  sufficient 
for  a  reference.  Smith  vs.  Brown,  9. 

where  defendant  stipulates  to  admit  plaintiff's  cause  of  action  as  to  all  his 
bill,  except  the  execution  and  delivery  of  a  promissory  note,  sufficient 

to  preclude  plaintiff  a  reference.    Mullen  vs.  Kelly,  12. 
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BOND,  penalty  of  in  replevin,  is  a  matter  of  discretion  with  the  officer;  can  not 
be  increased  on  motion  for  that  purpose.  Bulmer  vs.  Jenkins,  Sheriff, 
Sfc.  11. 


P 

IjASE,  see  Sill  of  Exceptions,  Thompson  vs.  Blanchard,  et.  al.,  399. 

see  jfppeal,  Livingston  vs.  Radcliff,  (Court  of  Appeals,)  417. 

CIRCUITS,  the  common  affidavit,  of  the  materiality  of  a  witness,  sufficient  to  put 
the  cause  off  a  second  time,  where  there  is  a  plain  case  made  out,  and 
nothing  to  induce  the  belief  that  it  is  for  delay.  Pulver  vs.  Hise- 
rodt,  49. 

the  decisions  at  the  circuit  upon  such  questions  may  be  reviewed  in  Supreme 
Court,  49. 

COMMISSIONERS,  to  open  streets,  &c.    The  decision  of  two,  where  all  three 
are  present  and  acting,  is  the  decision  of  all,  but  two  cannot  do  any  valid 
act  in  the  absence  of  the  third,  such  as  signing  a  report,  &c.     Mayor, 
Sfc.,  Brooklyn  to  open  Summit  street,  26. 
of  highways,  &c.,  (see  Mandamus,)  56. 

COMMENCEMENT  OF  SUIT,  a  declaration  delivered  to  the  sheriff  the  1st  of 
June,  1848,  for  service;  but  not  actually  served  until  15th  July  following, 
held,  that  no  suit  was  commenced;  and  none  could  be  then,  except  under 
the  code.  Diefendorfvs.  Elwood  and  others,  285. 

section  151  of  the  code  in  relation  to  disregarding  errors  and  defects  in 
pleadings,  &c.,  not  applicable  to  such  a  case,  285, 

COSTS,  where  defendant  pleads  bankrupt's  discharge,  he  is  entitled  to  have  taxed 
exemplified  copy  of  his  bankrupt  proceedings,  if  obtained  to  be  pleaded. 
A  charge  for  copy  judgment  record  not  taxable,  unless  actually  used. 
Niles  4"  Holdridge  vs.  Griswold,  23. 

Brief  for  trial  and  copies  are  taxable,  where  issue  joined,  though  not  no- 
ticed for  trial,  23. 

costs  of  a  motion  are  in  the  discretion  of  the  court.     Stiles  vs.  Fisher,  52. 

an  excess  of  costs  paid  to  an  attorney  without  taxation,  may  be  recovered 
back  by  action.  JSritton  4"  Hadley  vs.  Frink,  sheriff  (Court  of  Jlp- 
peals,')  102. 

In  an  action  against  maker  and  endorser  of  a  promissory  note,  defendants 
appear  by  the  same  attorneys,  but  put  in  separate  pleas  and  notice;  the 
attorneys  are  entitled  to  but  one  bill  of  costs,  where  they  succeed.  Freiot 
vs.  ddains  et  al.,  138. 

a  solicitor  is  not  entitled  to  certain  costa  or  fees  in  foreclosure  suii.  flam 
vs.  Heermance,  et  al.,  168. 

a  next  friend  not  entitled  to  costs  on  dismissal  of  bill  in  certain  cases. 
JBeebe  vs.  Beebe,  170 
55 
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county  judges,  not  authorized  to  tax,  in  suits  and  proceedings  in  equity, 
over  which  supreme  court  has  exclusive  jurisdiction.  Davia  vs.  jBriggs 
etal.,  171. 

the  exemption  of  executors  and  administrators  from  liability  to  pay  costs, 
should  not  be  extended  beyond  the  strict  terms  of  the  statute.  Lefevere 
vs.  Van  Vechten  et  al.,  administrators,  8fc.,  201. 

where  defendant  is  discharged  on  several  counts  in  ejectment,  but  found 
guilty  as  to  others,  all  the  counts  substantially  the  same,  he  can  not  re- 
cover costs,  on  those  counts  upon  which  he  is  discharged;  they  must  be 
distinct  causes  of  action,  where  costs  are  allowed  him.  Martin  vs.  Mar- 
tin, 202. 

where  a  plaintiff  will  be  charged  with  defendants'  costs  of  preparation  for 
hearing,  &c.  Dauchy  et  al.vs.  Allen,  210. 

the  heads  of  points  and  arguments  on  pleadings  and  proofs  under  73d  rule, 
but  not  the  argument  at  length,  are  taxable.  Gay  vs.  Schenck,  231. 

various  items,  taxable  and  not  taxable.     Hoynton  vs.  Dermott,  232. 

Court  of  Appeals  will  award  double  costs,  in  certain  cases.  Burckle  et 
al.vs.  Luce,  (Court  of  Appeals,")  236. 

costs  of  motion  can  not  be  allowed  on  a  rehearing  brought  before  the  1st 
July,  where  it  was  not  reheard  until  after  that  time;  code,  §  270.  Fan 
Wyck  vs.  dlliger,  292. 

costs  on  opening  default  in  Court  of  Appeals.  Vanderheyden  and  wife  vt . 
Mallary  et  al.,  (Court  of  Appeals,')  294. 

costs  and  disbursmenls  allowed  on  amending  summons  and  complaint  on 
terms.  Hare  vs.  White,  296. 

see  Per  centage,  Hall  vs.  Prentice,  328. 

the  power  of  the  Court  of  Appeals  to  allow  costs  on  a  motion,  &c.  Syme 
vs.  Ward,  (Court  of  Appeals,)  342. 

costs  in  cases  of  mandamus,  in  the  discretion  of  the  court.  People  ex.  rel. 
Cotter  vs.  board  of  supervisors  of  Dutchess.  See  Mandamus,  379. 

see  Tender,  Rockefeller  vs.   Weiderwax,  382. 

costs  before  notice  of  trial  in  an  action  of  assault,  whether  on  application 
for  judgment  or  not,  is  $12.  People  ex  rel.  Severis  vs.  Van  JDeusen, 
clerk,  Sfc.,  385. 

costs  against  an  irregular  party  who  is  allowed  to  amend,  may  be  given 
as  terms  and  as  substitute  for  costs  of  motion,  397. 

COMPLAINT,  a  complaint  need  not   be  published  in  an  order  of  publication 

against  an  absent  defendant.    Anonymous,  293. 
where  the  statement  of  facts  in  a  complaint  is  adapted  to  a  suit  either  in  the 

2d  or  6th  class,  under  the  143d  section  of  the  code,  the  judgment  asked 

for  determines  to  which  it  belongs.     Sp aiding  vs.  Spalding,  297;  also 

Dows  et  al.  vs.  Green  et  al.,  377. 
where  causes  of  action  are  substajilially  different,  can  not  be  substituted 

by  amendment  of  complaint,  297. 
a  complaint  verified  in  pursuance  of  §  133  of  the  code,  is  not  sufficient  (o 

authorize  an  injunction  to  issue.    Jtoome  and  other  vs.  Webb,  327. 
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where  the  complaint  contains  a  demand  for  relief  which  brings  the  action 
under  the  2d  instead  of  the  6th  class  as  was  intended,  in  §  143  of  the  code, 
held,  that  the  prayer  of  the  complaint  might  be  altered  under  §  149,  so  as 
to  bring  the  case  within  the  6th  class.  Z>otcs  et  al.  vs.  Green  et  al.,  377. 
(This  is  adverse  to  the  decision  in  the  case  of  Spalding  vs.  Spalding,  297,) 

a  complaint  founded  on  trespass  to  lands  by  cutting  wood,&c.,  and  claiming 
a  certain  sum  for  damages,  held,  that  the  action  did  not  come  within 
§  192,  and  an  injunction  could  not  be  allowed  restraining  defendant  from 
cutting  wood,  &c.,  pending  litigation.  Tlownsend  agt.  Tanner,  384. 
a  complaint  in  slander  insufficient,  unless  it  charges  the  speaking  of  the 
words,  in  the  presence  and  hearing  of  some  person  or  persons.  Anony- 
mous, 406. 

see  Entiling  Papers — Hill  agt.  Thacter,  407. 

see  pleading.    Manchester  and  others  vs.  Storrs  and  others,  410. 

COUNTY  JUDGES,  their  powers  and  duties,  per  Mr.  justice  WILLARD,  32. 

per  Mr.  justice  HARRIS,  39. 
per  Mr.  justice  STRONG,  92. 

can  not  admit  attorneys,  &c.     In  the  matter  of  William  Brewer,  169. 
not  authorized  to  tax  costs  in  equity  suits  in  supreme  court,  Davis  vs. 

Briggs  et  al.,  171. 

under  the  code  a  county  judge  has  no  power  to  hear  a  motion,  as  such,  in 
an  action  in  the  Supreme  Court.  Merrit  et  al.  vs.  Slocum  et.  al.,  309. 

CREDITOR'S  BILL,  a  positive  statement  in  an  affidavit  that  no  execution  has 

been  filed,  will  defeat  a  motion  for  reference  to   appoint  a  receiver. 

Wright  vs.  Strong  et  al.,  112. 
a  sale  of  real  estate  will  not  be  directed  under  a  decree  upon  a  creditor's 

bill,  even  if  taken  as  confessed,  where  the  legal  remedy  is  adequate. 

Hendrickson  vs.  Winne  et  al.  127. 
the  general  object  and  scope  of  creditor's  bills.    The  priorty  of  payment 

of  judgments  under  them,  &c.    Scouton  et  al.  vs.  Bender  et  al.,  185. 
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ECLARATION,  in  ejectment,  held,  not  to  be  process.    Knapp  vs.  PuUs,  53. 
may  be  amended  from  trespass  to  trover,  after  verdict,  on  terms.     Carrier  vs- 

Dellay,  173. 

a  declaration  made  out  and  delivered  to  the  sheriff  for  service  in  June  last, 
but  not  actually  served  till  15th  July,  held,  no  suit  commenced;  and 
none  could  be  then,  but  under  the  code.  Diefendorf  vs.  Elwood,  et 
al.  285. 

DELAY,  if  laches  exist  in  moving  to  correct  an  irregular  or  erroneous  judgment, 
the  motion  will  be  denied.  If  the  error  complained  of  is  matter  of  sub- 
stance, delay  merely  will  not  affect  it.  Corning  et  al.  vs.  Shepard  et 
al.,  16. 


436  New  York  Supreme  Court 

where  remedy  by  writ  of  error  is  barred,  by  lapse  of  lime,  relief  by  motion 
cannot  be  granted,  (if  the  error  complained  of  is  not  a  matter  of  sub- 
stance,) more  than  one  year  having  elapsed  since  judgment,  even  if 
no  laches  exist,  16. 

five  or  six  days  delay  in  returning  defective  papers,  will  be  construed 
into  an  acceptance  of  them.  Knickerbocker  vs.  Loucks,  64. 

a  bill  will  be  dismissed  with  costs,  where  due  diligence  is  not  used  in  its 

prosecution.     Baker  vs.  Martin,  et.  al.,  204. 

DEMURRER  under  the  code,  can  only  be  adopted  in  the  particular  cases  pre- 
scribed in  §  122.  De  Witt  vs.  Swift  etd.,  280. 

where  it  comes  within  §  122  it  cannot  betreated  as  a  nullity  or  frivolous,  280. 

can  only  be  interposed  to  the  entire  complaint.    Manchester  and  others  vs. 

Starrs  and  others,  410. 

DISCOVERY  OF  BOOKS  AND  PAPERS,  application  to  be  made  under  the 
revised  statutes  in  same  manner  as  before  the  code  took  effect.  FoUett 
vs.  Weed  el  aL,  303;  see  the  same  case,  360. 

it  is  not  not  a  matter  of  course  to  grant  an  order  for  discovery  of  books 
and  papers  under  the  statute;  due  diligence,  &c.,  must  be  used.  Hookert 
and  others  vs.  Matthews  and  other,  329. 

DISCONTINUANCE,  suits  commenced  for  violation  of  excise  law  of  1845,  may 
since  its  repeal,  be  discontinued  without  costs.  In  the  matter  of  overseers 
of  poor,  fyc.,  135. 

Overseers  of  poor,  Sfc.,  vs.  Banker,  142. 
DIVORCE,  allowance  of  alimony  and  expenses  in  suits  for  divorce  or  separation, 

in  the  discretion  of  the  court.     When  allowed,  &c.,  Bissett  vs.  Bissett,  242. 
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JECTMENT,  a  declaration  in,  held  not  to  be  process,  Knapp  vs.  Pvlts,  53. 
a  suit  may  be  commenced  by  giving  notice  of  filing  declaration  in  special, 

as  well  as  general  term  of  the  court,  Labor  vs.  Moyer,  196. 
see  Costs,  Martin  vs.  Martin,  202. 

ENTITLING  PAPERS,  where  two  defendants  impleaded  with  the  third,  moved 

as  to  all  three,  held,  wrongly  entitled,  Rowell  vs.  Crofoot  et  al.,  15.  ' 
if  two  only  intended  to  move,  the  papers  should  have  shown  a  default  as  to 

the  third,  15. 
if  the  names  of  all  the  parties  are  not   fully  stated  in  the  caption  of  the 

complaint,  but  are  so  given  in  the  body  of  it,  held,  sufficient,  under  the 

code.     Hill  agt.  Thacter,  407. 

EQUITY,  trial  of  causes  at  special  term  prohibited  by  constitution.     Rathbun  vs. 

Rathbun,  139. 

causes,  the  trial  of  which  requiring  the  examination  of  a  long  account 
may  be  referred,  either  at  law  or  equity.     Rathbun,  vs.  Rathbun,  139. 


Special  Term  Reports.  437 

Stewart  and  wife  vs.  Gardner,  (taking  an  adverse  view  of  referring  equity 
causes,)  156. 

testimony  in  equity  causes,  except  certain  matters,  must  be  taken  at  special 
terms,  156. 


EVIDENCE,  the  whole  confession  of  a  parly  when  resorted  to  as  evidence  against 
him  must  be  taken  together,  although  it  does  not  follow  that  all  is  enti- 
tled to  credit.     Pierce  vs.  Delamater,  (Court  of  Appeals,}  162. 
admissions  of  a  prisoner,  obtained  by  improper  inducements.     People,  vs. 
Smith,  226. 

EXECUTORS  AND  ADMINISTRATORS,  see  Costs,  Lefevere  vs.  Van  Vechten 
et  al.,  administrators,  &fc.,  201. 

an  administrator  of  a  deceased  surety  to  a  joint  and  several  bond  can  not 
be  sued  jointly  with  the  surviving  sureties,  Brown  et  al.  vs.  Babcock,  ad- 
ministrator, Sfc.,  305. 

an  administrator  may  have  leave  to  continue  an  action  (assumpsit)  under 
§  101  of  the  code,  if  he  shows  a  cause  of  action  which  survives,  notwith- 
standing it  appears  that  the  original  plaintiff  in  his  life  time  assigned  the 
demand  before  suit  commenced.  Wing  vs.  Ketcham,  385. 

EXECUTION  AND  LEVY,  (see  Judgment,)  Foorhees  et  al.  vs.  Gros,  262. 

an  execution  may  be  issued  forthwith  upon  the  entry  of  judgment  in  a  suit 

commenced  under  the  code.    Dewitt  vs.  Swift  et  al.,  280. 
money  paid  to  a  sheriff  by  a  debtor,  to  apply  on  an  execution  in  his  hands 
against  his  creditor,  and  a  receipt  taken  therefor,  in  pursuance  of  §  248 
of  the  code,  will  not  prevent  a  bona  fide  assignee  of  the  creditor  from 
collecting  the  demand  of  the  debtor.     Countryman  vs.  Boyer,  386. 

ERRATA,  on  page  129,  in  the  2d  line  of  Justice  Harris's  opinion,  after  the 
word  "against,"  read  "the  defendent  Allen,  and  I  think  also  against." 

on  page  175,  in  the  6th  line  from  the  bottom,  substitute  the  word  "  denied" 
for  "decided." 

on  page  177,  in  line  25  from  the  top,  substitute  the  word  "  transacted  "  for 
the  words  "  and  one." 

on  page  178,  in  line  4  from  the  top,  the  word  "  legislative  "  for  "judicial." 
page  246.  The  Georgia  Lumber  Co.  vs.  Elisha  B.  Strong.  For  the  word 
"  regularity  "  in  the  first  line  of  the  head  note,  read  "irregularity." 

page  321.  Roberts  vs.  Thompson  and  others.  For  the  word  "  effect "  in 
the  third  line  of  the  head  note,  read  "  affect." 

page  332.  Sterne  vs.  Bentley  and  others.  In  the  last  paragraph  of  the 
head  note,  in  the  second  line  from  the  top,  leave  out  the  words  "  the  attor- 
ney." 
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RAUDULENT  DEBTORS,  &c.,  see  Imprisonment  for  Debt  and  Fraudulent 
Debtors,  113,  208,  312. 


G 


UARDIAN,  of  an  infant  plaintiff  must  be  appointed  before  issuing  a  summon* 
or  complaint.  (2  R.  S.  446.)  The  code  has  not  abrogated  the  former 
practice,  Hill  agt.  Thader,  407. 

it  seems  where  such  guardian  is  properly  appointed,    he  may  verify  the 
complaint,  or  it  may  be  done  by  the  attorney,  407. 
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ABEAS  CORPUS,  jurisdiction  of  justices  of  Supreme  Court  at  Chambers-, 

in  relation  to.     The  People  ex  rel.  Bentley  vs.  Hanna,  39, 
see  Writ  of  error,  People  vs.  JRestell,  251. 


IMPRISONMENT  FOR  DEBT  AND  FRAUDULENT  DEBTORS,  under  the 

act  of  1831,  (known  as  the  Stilwell  act,)  when  proceedings  are  for  the 

benefit  of  creditors  at  large,  and  when  for  prosecuting  creditor  only. 

Jefferson  County  Bank  vs.  Prime,  Ward  Sf  Co.,  113. 
a  non  resident  creditor,  temporarily  here,  may  sue  out  an  attachment  against 

a  non  resident  debtor,  on  a  debt  contracted  abroad.    In  the  matter  of 

Marty,  208. 
where  an  issue  is  formed  between  attaching  creditor  and  the  debtor,  it  is 

discretionary  with  the  court  to  award  a  trial  by  juiy.    In  the  matter  of 

Leonard,  312. 

INDICTMENT,  a  tenant  who  sets  fire  to,  and  burns  a  barn  owned  by  another 
person,  but  of  which  such  tenant  is  in  actual  possession,  cannot  be  con- 
victed of  arson  under  2  R.  S.,  667,  §  4.  People  vs.  Smith,  226. 

a  mere  cropper,  taking  land  on  shares,  has  no  estate  in  the  barn  nor  such  a 
possession  as  to  defeat  an  indictment  against  him  for  burning  such  barn, 
226. 

In  such  case  it  is  proper  to  allege  in  the  indictment,  that  the  barn  burnt 
was  the  barn  of  the  landlord,  226. 

INQUEST,  may  be  taken  at  the  circuit  as  formerly.  (Rule  31.)  The  code  has 
not  changed  the  practice  in  this  respect.  The  affidavit  verifying  the  an- 
swer, is  not  a  sufficient  affidavit  to  prevent  an  inquest  at  the  circuit. 

Jones  vs.  Russell,  324. 
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IRREGULARITY,  in  process,  waived  by  appearance.    Mulkins  et  al.  vs.  Clark, 

27. 
the  irregularity  of  the  service  of  a  paper  waived,   if  received  and  acted 

upon  by  the  party  upon  whom  it  was  served.     Georgia  Lumber  Co.  va. 

Strong,  246. 
assignment  of  errors  served,    before  filed,   irregular.     Syme  vs.  Ward, 

(Court  of  Appeals,)  342. 
a  remittitur  upon  a  judgment  by  default,  can  not  be  sent  to  the  court  below, 

until  the  expiration  of  ten  days — whether  calendar  cause  or  not,  342. 

INJUNCTION,  the  Supreme  Court  in  Equity  have  power  to  restrain  proceedings 
at  law,  on  a  mortgage  foreclosure,  where  such  proceedings  necessarily 
work  injustice.  Davis,  ex'r  vs.  Uriggs  et  al.,  65. 

see  Revival,  Fayerweather  vs.  Smith  et  aL,  98. 

an  injunction  will  be  dissolved  with  costs,  where  all  the  material  allegations 
upon  which  it  rests,  are  staled  upon  information  and  belief,  129. 

a  necessary  endorsement  to  draw  money  on  a  check,  made  after  injunc- 
tion served,  not  a  violation  of  the  injunction,  where  money  is  drawn  for 
benefit  of  a  third  person,  &c.  Ireland  vs.  Smith,  244. 

in  relation  to  a  partner  seeking  to  recover  back  property  in  replevin  suit. 
Chauncey  et  al.  vs.  Lane  et  aL,  248. 

the  necessary  verification  of  a  complaint  or  affidavit  for  the  purpose  of  an 
injunction  under  the  code.  Hoome  and  other  vs.  Webb,  327. 

cannot  be  allowed  to  restrain  defendant  from  cutting  wood,  &c.,  where  the 
complaint  claims  only  a  sum  for  damages.  Tvwnsendvs.  Tanner,  384. 


J  OINT  DEBTOR,  see  Limitation.     Fandenburgh  agt.  Briggs  and  other,  316. 

one  joint  debtor  only  served  with  summons  and  complaint,  may  be  pro- 
ceeded against  in  the  same  manner,  as  was  practiced  previous  to  the 
adoption  of  the  code;  judgment  entered  against  both  defendants  and 
execution  issued  and  levied  in  the  same  manner.  Sterne  vs.  Bentley  and 
other,  331. 

JUDGMENT,  by  default  against  part  of  several  defendants,  joint  debtors,  upon 
whom  only  the  declaration  had  been  serv«d,  held  irregular.  It  should 
have  been  against  all.  Corning  et  al.  vs.  Shepard  et  al.,  16. 

if  in  such  case  the  suit  be  severed,  the  judgment  will  not  merely  be  irregu- 
lar but  erroneous,  16. 

if  in  such  case  the  defendant  swears  to  merits  and  it  appears  that  there  are 
none,  and  that  judgment  finally  would  be  entered  in  the  same  form,  the 
motion  to  set  it  aside  will  be  denied,  16. 

the  defendent  may  enter  an  order  granting  a  new  trial  to  plaintiff  where 
plaintiff  neglects  to  do  it,  and  give  plaintiff  notice  of  it ;  if  then  plaintiff 
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does  not  notice  the  cause  for  the  next  circuit  (where  there  is  lime)  de- 
fendant may  move  for  judgment  as  in  case  of  non-suit.  Gale  vs.  Hoys- 
radt,  47. 

such  motion  may  be  made  in  an  action  of  replevin,  47. 
.  a  judgment  obtained  by  plaintiff  by  confession  against  a  defendant  con- 
fined on  criminal  process,   on  the  complaint  of  the  plaintiff,  must  show  a 
clear  case  of  indebtedness,  or  the  judgment  will  be  set  aside.     Wilder 
et  al.  vs.  Baumstauck,  81. 

setting  aside  the  judgment  in  such  a  case,  is  no  bar  to  an  action  on  the 
bond,  81. 

judgment,  as  in  case  of  non-suit,  not  allowed  in  an  action,  commenced  un- 
der the  excise  law  of  1845,  where  the  law  was  repealed  before  the 
cause  was  tried.  Overseers,  fyc.  vs.  Banker,  142. 

judgment  nuncpro  tune,  as  of  a  day  previous  to  the  death  of  a  party  can 
not  be  entered,  where  the  parties  (before  the  death  of  one)  stipulated  to 
let  the  cause  abide  the  event  of  another  suit.  The  suit  abates.  It  is  oth- 
erwise where  the  delay  arises  from  the  act  of  the  court.  Ogden  et  al.  vs. 
Lee,  153. 

where  a  year  and  a  day  elapse  from  the  date  of  warrant  of  attorney,  the 
judgment  can  only  be  entered  by  order  of  a  justice  (ex-parte)  or  of 
the  court.  Wight  et  al.  vs.  Mden  et  al.,  213. 

a  levy  upon  sufficient  personal  property  to  satisfy  the  execution,  if  volun- 
tarily relinquished,  is  an  extinguishment  of  the  judgment  as  to  subse- 
quent bona  fide  purchasers,  &c.,  of  lands  bound  by  the  judgment.  Voor- 
hees  et  al.  vs.  Gross,  262. 

a  judgment  in  a  suit  under  the  code,  may  be  properly  taken  for  the  sum 
specified  in  the  summons,  with  the  interest  in  addition  thereto,  where  the 
proper  notice  has  thus  been  given.  De  Witt  et  al.  vs.  Swift,  280. 

a  judgment,  under  the  code  (where  the  action  is  in  the  nature  of  reple- 
vin) must  be  final,  not  alternative,  although  the  relief  demanded  in  the 
complaint,  is  in  the  alternative.  Commercial  Bank  vs.  White,  292. 

an  offer  in  writing  to  allow  judgment  to  be  taken  against  the  defendant, 
signed  by  his  attorney,  is  a  compliance  with  §  338  of  the  code  Sterne 
vs.  Bentley  and  others,  331. 

a  judgment  is  regular  notwithstanding  two  days  notice  is  not  given  of  the 
entry  in  the  judgment  of  the  charges  for  costs.  Richards  vs.  Swetzer,  413. 

JUDICIARY  ACT,  AMENDMENT  OF,  DECEMBER  14,  1847,  (the  whole 
amended  act  as  passed,)  143. 

JURISDICTION,  of  justices  of  the  Supreme  Court  at  Chambers  in  certain  cases 
(habeas  corpus,  ffc.,)  and  powers  of  county  judges,  and  the  power  of  county 
superintendents  to  bind  out  poor  children,  &c.,  per  justice  Harris.  The 
People  ex  rel.  Bentley  vs.  Hanna,  39. 

•ee  Practice,  Fort  vs.  Bard  et  al.    (Court  of  Appeals,)  106. 
the  late  Supreme  Court  had  no  power  after  the  first  Monday  of  July,  1847, 
to  order  judgment  to  be  entered  as  of  a  term  previous  thereto,  132. 
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the  late  court  of  Common  Pleas  had  power  to  require  security  for  costs, 
independent  of  the  statute.  Dyer  vs.  Dunnivan,  135. 

Supreme  Court,  has  jurisdiction  of  an  action  commenced  in  Justices  Court, 
recommenced  (in  consequence  of  plea  of  title)  in  the  late  Common 
Pleas,  174,  223. 

Supreme  Court  has  jurisdiction  of  causes  commenced  in  late  Court  of  Com- 
mon Pleas,  where  further  judicial  action  is  to  be  had.  CPMaley  vs. 
Reese,  175. 

Supreme  Court  can  hear  appeals  brought  from  vice-chancellors  decrees 
since  1st  July,  1847,  only  in  the  county  where  defendants,  or  some  of  them 
reside,  and  where  the  papers  in  the  cause  should  be  filed.  Watson  vs. 
Harris  &fc.,  189. 

the  Court  of  Appeals  has  no  jurisdiction  of  a  cause,  after  the  judgment  and 
remittitur  are  Jtted  in  the  court  below.  Frazer  et  al.  vs.  Western  et  al., 
(Court  of  Appeals)  235;  also  Burckle  et  al.  vs.  Luce,  236,  (Court  of  Ap- 
peals.) 

decisions  made  in  a  judicial  district  at  general  term,  must  govern  like 
decisions  by  any  justice  holding  special  terms  in  that  district.  Wilson 
vs.  Onderdonk  and  others,  319. 

the  Supreme  Court  as  now  organized  has  the  same  jurisdiction  as  the  late 
Supreme  Court  possessed,  with  the  addition  of  the  equity  jurisdiction  of 
the  late  Court  of  Chancery.  Sherman  and  other  vs.  Felt  and  others, 
(Court  of  Appeals,)  425. 

JUSTICES  OF  SUPREME  COURT,  (see  Jurisdiction,)  39,  132,425. 

not  required  or  permitted  to  receive  fees,  White  vs.  Peters,  et  al.,  69. 
a  trial  at  a  special  term  of  an  equity  case,  .held  to  be  clearly  within  the 

implied  exception  in  the  constitution.    Rathbun  vs.  Rathbun,  139. 
.see  jurisdiction,  Watson  vs.  Harris,  fyc.,  189. 

JUSTICES  COURTS,  where  questions  of  fact  arise  in  a  cause  before  a  justice  of 
the  peace,  and  evidence  is  given  on  both  sides  in  relation  thereto,  which 
is  conflicting,  the  decision  of  the  justice  is  conclusive  thereon  and  will 
not  be  reviewed  by  an  appellate  court.  Moak  vs.  Poland,  (Court  of  Ap- 
peals,) 84. 
see  Royce  vs.  Brown,  391. 


^IMITATION,  a  judgment  founded  on  contract,   does  not  take"  the  cause  of 
action  thereon  out  of  the  statute  of  limitations,  (six  years)  as  against  a 
defendant  joint  debtor,  not  served  with  process.     Vandenburgh  agi. 
Biggs  and  other,  316. 
56 
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JjlANDAMUS,  where  a  motion  for  a  return  of  additional  facts  is  made  upon 
filing  an  alternative  writ,  such  facts  should  appear  in  the  writ.  The  Peo- 
ple ex  rel.  Smith  et  al.  vs.  The  Judges  of  Columbia  Common  Pleas,  30. 

an  alternative  writ  is  defective,  if  it  does  not  show  title  in  the  relators  to 
have  the  thing  done  which  the  writ  commands,  30. 

where  it  appears  the  court  below  has  jurisdiction  to  act,  although  they 
act  erroneously,  a  mandamus  will  not  lie,  30. 

a  proceeding  by  mandamus  against  certain  officers,  (commissioners  of 
highways,  &c.)  is  not  such  an  action  as  authorizes  a  substitution,  by  the 
court,  of  successors  in  office.  The  People  ex  rel.  Van  ValkenburgTi  vs. 
Sage  et  al.  commissioners  of  highways,  Sfc.,  56. 

alternative  mandamus  should  be  served  at  least  eight  days  before  the  time 
specified  for  showing  cause.    People  ex  rel.  Wiswall  vs.  Judges  of  Rens- 
selaer,  164. 
alternative  writ,  not  process.    The  practice  under  it,  &c.,  164. 

a  demurrer  to  a  return  made  to  an  alternative  mandamus  against  the  judges 
of  the  late  Common  Pleas,  (the  suit  originating  in  Justices  Court)  can 
not  be  argued  in  new  Supreme  Court  as  a  calendar  cause,  if  it  can  be 
further  prosecuted  at  all,  174. 

after  a  return  to  an  alternative  writ  and  the  facts  of  the  case  are  settled 
either  by  an  issue  and  verdict,  or  by  default  of  one  of  the  parties,  the 
relator  must  move  the  court  on  notice  to  the  opposite  party,  upon  the 
return  &c.,  to  obtain  a  peremptory  writ.  The  practice  in  cases  of  man- 
damus considered.  People  ex  rel.  Cotter  vs.  Supervisors  of  Dutchess,  379. 

MOTION,  notice  for  a  day  out  of  an  appointed  term,  must  be  brought  on,  on  the 
day  specified,   if  not  a  default   can   not  be  taken  on  a  subsequent  day. 
Vemovy  agt.  Jauney,  359. 

motion  papers  defective  when  entitled  with  the  wrong  court,  and  cannot  be 
amended  under  §  149  of  the  code.  Clickman  vs.  Clickman,  (Court  of  Ap- 
peals, 365. 

MORTGAGE  FORECLOSURE,  see  Injunction,  65. 

where  the  mortgage  covers  several  pieces  of  land  owned  severally  by  dif- 
ferent defendants,  a  reference  may  be  ordered  to  ascertain  the  equities 
of  the  defendants  and  report  the  order  in  which  the  sale  should  be  made. 
Bard  vs.  Steele  et  al,  110. 

the  court  have  power  to  appoint  a  suitable  person  to  make  the  sale  under  a 
decree  of  foreclosure,  instead  of  the  sheriff.  Knickerbocker  vs.  Eggle- 
ston  et.  al.,  130. 

provision  should  be  inserted  in  the  decree  of  sale,  referring  it  to  some  suita- 
ble person  to  make  the  sale,  &c.  130. 

the  requisites  of  an  affidavit,  on  motion  for  reference  to  compute  amount 
due.  Anonymous,  158. 
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sale  of  mortgaged  premises  will  be  set  aside  where  improper  conduct  of  the 

purchaser  exists.     Slocum  et  al.  vs.  Glass  etjal.,  178. 
a  sale  will  not  be  set  aside  without  some  pressing  reason,  and  where  the 

mortgagor  has  not  been  guilty  of  neglect.     Where  a  sale  to  be,  (if  in  the 

county)  in  the  discretion  of  the  officer  making  it.     Haynes  vs.  Taylor, 

206. 
Where  mortgaged  premises,  a  scanty  security,  tenant  in  possession  will  be 

required  to  attorn  to  a  receiver  for  the  rent,  on  foreclosure.    Jlstorvs. 

Turner  et  al.,  225. 
in  relation  to  the  priority  of  payment  of  judgments  out  of  surplus  moneys 

&c.     Lansing  vs.  Clapp  and  others ,  238. 
the  proper  county  for  trial  of  the  foreclosure  of  a  mortgage  (§  105,)  is  where 

the  mortgaged  premises  are  situatad — (§  103.)    Miller  vs.  Hull  andunfe, 

325. 


OTICE,  where  an  order  staying  proceedings,  to  make  a  case  was  granted  to 
defendant,  and  subsequently,  plaintiff  procured  a  modification  of  it,  so 
far  as  to  allow  him  to  docket  judgment — held,  that  it  was  not  necessary 
to  serve  the  defendant  with  a  copy  or  notice  of  it,  to  the  validity  of  the 
judgment,  although  notice  should  in  all  such  cases  be  given,  to  avoid  the 
expense  of  motion.  Ladd  vs.  Ingham,  90. 

a  new  notice  of  assessment  of  damages  need  not  be  given,  where  plain- 
tiff was  stayed,  until  the  decisiou  of  a  motion,  upon  his  first  notice. 
Purdy  tjs.  Green,  126. 

Notice  of  application  from  a  special  term  order  (served  in  time)  stays  pro- 
ceedings, 167. 

notice  of  motion,  (see  Practice,)  Brower  vs.  Brooks  et  al.,  243. 

notice  in  a  summons  for  the  relief  demanded  in  the  complaint,  should  state 
that  the  application  for  such  relief  will  be  made  to  the  circuit  in  the 
county  where  the  venue  is  laid,  or  place  of  trial  is  designated.  Warner  vs. 
Kenny,  323. 

notice  of  appeal,  need  not  state  the  grounds  of  appeal.  Wilson,  receiver  fyc. 
vs.  Mien  and  others,  369. 


0 


RDER  TO  STAY  PROCEEDINGS,  (see  Practice,)  71. 

(see  Notice,)  90. 

service  of  notice  of  application,  for  a  rehearing  from  order,  of  special  term 
operates  as  a  stay  of  proceedings,  Bank  of  Poughkeepsie  vs.  Haight  et  al 
167. 

an  order  to  stay  proceedings  in  a  suit  commenced  previous  to  the  1st 
of  July,  for  the  purpose  of  making  a  motion  after  that  time  can  be 
but  for  10  days  without  notice.  Low  vs.  Cheney,  287. 
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ORDERS,  to  be  entitled  to  an  order  pro  confesso,  against  a  non-resident  defendant,, 
the  statute  must  be  strictly  pursued.     Brisbane  vs.  Peabody,  109. 

in  relation  to  the  form  of,  &c.,  in  equity,  in  the  matter  of  Myers  et  al.,  234. 

orders  or  decisions  made  by  a  justice  out  of  term,  where  entered,  &c.  Sav- 
age vs.  Relyea,  276. 

the  distinction  between  orders  and  non-enumerated  motions  abolished  un- 
der the  code.  Low  vs.  Cheney,  287. 

it  is  otherwise  in  existing  suits  commenced  before  the  code,  287. 

unnecessary  to  enter  order  for  default  in  not  answering  in  partition  suit 
under  code,  see  Practice,  Watson  vs.  Brigham  et  al.,  290. 

orders  for  discovery  of  books  and  papers  to  be  made  under  the  R.  S.  in  the 
same  manner  as  before  the  code  took  effect,  303,  360. 

order  for  examination  of  a  co-defendant  must  be  obtained  under  rule  63r 
as  heretofore;  the  code  does  not  affect  this  question.  Roberts  vs.  Thomp- 
son and  others,  321. 


X  ARTY  IN  INTEREST,  who  is  assignee  of  a  mortgage,  may  be  substituted  as 
complainant,  (in  place  of  the  deceased  complainant)  without  a  bill  of 
revivor.  Sidley  vs.  Smith  et  al.,  68. 

an  Assignor  of  a  thing  in  action,  who  has  assigned  to  become  a  witness,  if 
he  remains  interested  in  the  event  of  the  suit  is  incompetent  as  a  witness, 
notwithstanding  the  provisions  of  the  351st  section  of  the  code.  Al- 
though interest  as  a  general  rule  (under  the  code)  does  not  render  a  wit- 
ness incompetent,  401. 

PARTITION,  of  lands,  an  action  under  the  code.    Backus  and  wife  agt.  Stilwett 

and  otherst  318. 

proceedings  for  the  partition  of  lands,  may  be  commenced  by  petiton 
and  conducted  as  formerly  under  the  Revised  Statutes.  Trover  et  al.  vs. 
Traver  et  al.,  351. 

PER  CENTAGE,  under  §  263  of  the  code,  in  addition  to  costs,  is  not  allowed 
only  in  difficult  or  extraordinary  cases,  &c,  Hall  vs.  Prentice,  328;  Rice 
et  al.  vs.  Wright  et  al.  405. 

in  a  difficult  and  extraordinary  case,  where  the  defendant  who  litigated 
was  a  surety,  held,  that  he  ought  not  to  be  charged  with  an  extra  allow- 
ance unless  he  acted  in  bad  faith,  &c.  Rice  et  al.  vs.  Wright  et  al.,  405. 

PLEADING,  the  plaintiff  may  interpose  a  demurrer  (in  the  court  above)  to  a  spe- 
cial plea  of  title,  pleaded  by  defendant  before  the  justice.  Dorman  vs. 
Liang,  59. 

it  is  a  general  rule  in  pleading  that  a  plea  puis  darien  continuance,  when 
it  is  a  plea  to  the  action,  is  a  waiver  of  the  former  pleading.  Dauchy  vs. 
VanAlstyne,  100. 


Special  Term  Reports.  445 

in  a  joint  suit  against  maker  and  endorser  of  a  promissory  note  and  issue 
joined  as  to  both,  but  one  of  the  defendants  afterwards  interposes  a  plea 
puis  darien  continuance;  the  suit  does  not  become  thereby  sewerf;  and 
the  other  defendant  cannot  move  for  judgment  as  in  case  of  non-suit, 
until  judgment  of  discontinuance  is  entered  on  the  plea  puis,  &c.,  100. 

a  plea  in  abatement,  by  defendant  ne  unques  administrator,  without  verifi- 
cation may  be  disregarded,  or  set  aside  on  motion,  although  retained  by 
plaintiff.  Davis  vs.  Fitzmanville,  108. 

an  answer  on  oath  may  be  put  in,  although  waived  by  the  bill.  It  has  no 
greater  force  as  evidence,  however,  than  the  bill.  Case  vs.  Case,  207. 

on  an  application  to  put  in  a  supplemental  answer,  alleging  adultery,  &c., 
cogent  reasons  must  be  shown,  and  that  the  facts  sought  to  be  added  are 
highly  probable  if  not  certain.  Burdell  vs.  Burdell,  216. 

when  the  verification  of  a  pleading  may  properly  be  omitted,  under  the 
code.  Clapper  vs.  Fitspatrick  and  others,  314. 

material  allegations  of  new  matter  in  an  answer,  not  specifically  contro- 
verted by  the  reply  as  prescribed  in  §  131  of  the  code,  must  be  confined 
to  allegations  of  fad,  otherwise  will  be  deemed  immaterial  allegations, 
and  disregarded  at  the  trial.  Barton  vs.  Socket  et  al.,  358. 

under  the  code  a  demurrer  can  be  interposed  only  to  the  entire  complaint. 
Manchester  and  others  vs.  Storrs  and  others,  410. 

where  the  answer  sets  up  another  suit  for  the  same  cause  of  action  in  bar, 
it  is  competent  for  the  plaintiff  to  discontinue  such  former  suit  and  reply 
that  fact,  which  is  a  good  answer  to  the  plea  or  answer.  Seals  vs.  Came- 
ron, 414. 

PRACTICE,  a  decree  in  foreclosure  should  direct  a  sheriff  to  retain  surplus 
moneys  until  the  further  order  of  the  court,  or  to  deposit  in  some  bank 
and  direct  him  to  bring  the  moneys  into  court.  Bostioick  vs.  Pulver  et 
al.,  69. 

a  special  motion  should  be  noticed  for  the  special  term  fast  to  le  held  in 
the  county  where  it  can  be  made.  Gray  vs.  Jones,  (see  the  Overseers  of  the 
poor  of  Otsego  vs.  Plumb,  136,  adverse  to  this  case  partially,)  71. 

an  order  to  stay  proceedings  will  not  extend  beyond  (he  special  term  first 
to  be  held  in  the  county  where  it  can  be  made,  (see  page  136  holding 
differently,)  71. 

an  order  of  the  chancellor,  denying  a  motion  to  open  a  default  and  allow- 
ing the  party  to  answer,  is  not  the  subject  of  review  in  an  appellate 
court;  it  being  a  matter  resting  in  the  discretion  of  the  chancellor,  and 
one  of  practice  merely.  Fort  vs.  Bard  et  al.  (Court  of  Appeals,)  106. 

the  Supreme  Court  at  general  term  will  not  entertain  a  motion  to  vacate 
an  order  of  reference  made  by  a  justice  at  the  circuit  and  special  term. 
Terry  vs.  Hunter,  183. 

it  is  not  regular  to  move  to  strike  out  a  replication,  as  frivolous,  in  ordinary 
cases;  the  remedy  is  to  demur.  When  it  will  be  stricken  out,  &c.  Mar- 
vs.  Wilson.  (Court  of  Appeals,)  195. 
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a  suit  in  ejectment  maybe  commenced  by  giving  notice  and  filing  declara- 
tion in  the  special  as  well  as  general  term  of  the  court.  Labar  vs.  Moy- 
er,  196. 

on  a  motion  to  lake  from  the  files  of  the  court  a  plea  of  defendant  because 
not  verified  by  his  oath;  the  notice  of  motion  should  specify  the  ground 
upon  which  the  motion  is  founded.  Brower  vs.  Brooks  et  al.,  243. 

security  must  be  given  in  all  cases  on  a  rehearing ;  in  non  enumerated  mo- 
tions in  equity  as  well  as  final  decrees.  If  a  stay  of  proceedings  is  de- 
sired, or  is  not,  the  nature  and  amount  of  the  security  must  conform  to 
the  statute  accordingly,  (see  Rehearing,)  Schermerhorn  et  al.  vs.  The 
Mayor  Sfc-  New  York, -254. 

see  Affidavit  and  Orders,  Savage  vs.  Relyea,  276. 

see  BUI  in  Equity,  Jefferson  County  Bank  vs.  Prime  and  others,  278. 

a  demurrer  can  only  be  adopted  in  the  particular  cases  prescribed  by  the 
code  of  procedure  and  the  objection  must  fall  within  §  122.  De.  Witt  vs. 
Swift  et  al.,  280. 

where  the  matter  of  the  demurrer  comes  within  §  122,  the  demurrer  can  not 
be  treated  as  a  nullity  or  frivolous,  280. 

see  Answer.  Hartness  vs.  Bennett  et  al.,  289. 

in  a  partition  suit  commenced  by  summons  and  notice,  where  any  of  the 
defendants  do  not  answer  within  the  time  prescribed  by  the  code,  (§  107) 
it  is  unnecessary  to  enter  an  order  for  their  default.  The  plaintiff  is 
entitled  to  his  relief  asked  in  his  notice,  upon  failure  to  answer.  Watson 
vs.  Brigham  et  al.,  290. 

see  Complaint,  Anonymous,  293. 

see  Bill  of  Exceptions,  Fargo  vs.  Brown,  (Court  of  Appeals,)  294. 

terms  of  opening  defaults  taken  in  Court  of  Appeals.  Vanderheyden  and 
wife  vs.  Mallary  et  al,  (  Court  of  Appeals,')  295. 

see  Terms,  Hare  vs.   White,  296. 

where  the  complaint  and  answer  forms  an  issue  of  law,  which  does  not 
bring  up  the  merits  of  the  controversy,  the  plaintiff  on  sufficient  ex- 
cuse may  reply  to  the  answer,  if  the  cause  has  been  brought  to  a  hearing. 
Merritt  et  al.  vs.  Slocum  et  al.,  309. 

the  usual  order  (rule  63)  must  be  obtained  to  examine  a  co-defendant.  The 
code  does  not  affect  this  question.  Roberts  vs.  Thompson  and  others,  321. 

a  few  brief  statements  concerning  the  ordinary  practice  of  the  Court  of 
Appeals,  368. 

a  report  of  referees  (or  verdict  at  the  circuit)  made  and  decided  since  the 
1st  of  July  last,  in  a  cause  commenced  prior  to  that  time,  must  be  re- 
viewed under  the  old  law  by  a  case,  &c.  The  code  does  not  apply  to 
such  cases.  Scott  vs.  Becker  et  al.,  373,  and  Doty  vs.  Brown,  375. 

practice  in  cases  of  mandamus.  See  Mandamus,  People  ex  rel.  Coller,  vs. 
Board  of  Supervisors  ofDutchess,  379. 

the  practice  with  respect  to  making  a  case,  bill  of  exceptions,  and  pro- 
posing amendments  thereto  and  of  settling  the  same,  remain  as  before 
the  adoption  of  the  code,  and  is  governed  by  the  former  rules  of  the 
court.  Thompson  vs.  Blanchard  et  al.,  399. 
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where  no  issue  is  joined  and  the  plaintiff"  is  entitled  to  judgment  by  default, 
the  damages  may  be  assessed  by  a  sheriff's  jury,  as  before  the  code. 
Richard's  vs.  Swetzer,  413. 

where  defendant  asks  to  be  let  in  to  defend  on  terms,  and  swears  to  merits, 
his  affidavit  of  merits  must  conform  to  the  rules  and  practice,  as  here- 
tofore, 413. 

PROCESS,  a  declaration  in  ejectment  held  not  to  be  process.    Knapp  vs.  Pulls,  53. 
a  capias  made  returnable  more  than  sixty  days  from  its  teste,  is  irregular. 
(Rule  98.)     Streeter  vs.  Fisher  et  al.,  67. 


R 


EFEREES,  two,  survivors  of  a  third,  are  bound  to  settle  a  case  made  upon  the 
report  of  the  three  ;  an  ex  parte  order  will  be  granted,  requiring  them 
to  do  so  or  show  cause,  &c.  Westbrook  vs.  Dubois,  26. 

notice  of  a  motion  lo  substitute  three  new  referees  in  such  a  case,  should 
not  be  noticed  to  the  adverse  party,  he  has  nothing  to  do  with  the  settle- 
ment of  the  case,  26. 

may  by  an  order  of  the  court,  hold  a  meeting  for  the  hearing  of  a  cause 
in.  a  county  other  than  that  in  which  the  venue  is  laid.  Pierce  et  al.  vs. 
Voorhees  et  al.,  111. 

the  duties  of  Referees  explained  and  defined  in  equity  causes,  159. 

see  Practice,  Scott  vs.  Becker  et  al.  373,  and  Doty  vs.  Brown,  375. 

REFERENCE,  where  defendant  stipulates  to  admit  plaintiff's  cause  of  action  as 
to  all  his  bill  of  particulars,  except  the  execution  and  delivery  of  a  pro- 
missory note — it  is  sufficient  to  preclude  the  plaintiff  a  reference.  Mul- 
lin  vs.  Kelly,  12. 

see  Mortgage  Foreclosure,  Bard  vs.  Steele  et  al.  110. 

see  Equity,  139,  156. 

what  is  requisite  in  an  order  of  reference,  on  a  bill  of  foreclosure  taken  as 
confessed  against  absent  defendants.  Woolcottet  al.  vs.  Weaver  et  al.  159. 

the  duties  of  Referees  explained,  159. 

their  duty  in  drawing  report  of  amount  due,  &c.  Ham  vs.  Heermance  et  al. 
168. 

see  Practice,  Terry  vs.  Hunter,  183. 

REHEARING,  of  an  order  from  special  term,  a  service  of  notice  of  application, 
for  the  rehearing  (in  time)  operates  as  a  stay  of  proceedings.  Bank  of 
Poughkeepsie  vs.  Haight  et  al.  167. 

proceedings  to  obtain  a  rehearing  (by  giving  security  in  ten  days,  &c.) 
after  the  passage  of  the  act  supplementary  to  the  code  must  be  governed 
by  that  act.  Schermerhorn  et  al.  vs.  The  Mayor  Sfc.  New  York,  254. 

the  subject  of  a  rehearing  of  an  equity  cause,  under  the  judiciary  act  and 
the  supplemental  code  fully  discussed.  Burch  vs.Newberry,  271. 
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the  Supreme  Court  should  grant  a  rehearing  at  a  general  term  as  a  matter 
of  course :  it  is  a  right  the  party  has,  and  should  affirm  or  reverse  the 
order  reheard.  Blair  vs.  Dttlaye,  (Court  of  Appeals,)  422. 

by  the  7th  section  of  the  supplemental  code  security  as  well  as  notice  of  the 
rehearing  must  be  given  within  ten  days  after  receiving  notice  of  the  or- 
der to  be  reheard,  and  there  must  be  security  in  all  cases,  whether  a  stay 
is  desired  or  not.  Notice  of  rehearing  may  now  he  given  in  the  first  in- 
stance. Sheldon  et  al.  vs.  Barnard  et  al.  (Court  of  Appeals,)  423. 

REMITTITUR,  (see  Jurisdiction,)  235  and  236,  see  Irregularity,  342. 
RENTS,  see  Assessment,  Livingston  vs.  HaUenbeck,  sheriff1,  Sfc.,  343. 

REPLEVIN,  penalty  of  bond,  a  matter  of  discretion  with  the  officer,  can  not  be 
increased  on  motion.  Bulmer  vs.  Jenkins,  sheriff,  11. 

defendant  has  aright  at  once  to  give  notice  of  his  appearance  and  except  to 
bail  in  an  action  of  replevin,  where  he  has  not  been  served  with  sum- 
mons. Clinton  et  al.  vs.  King,  65. 

a  defendant  in  replevin  can  not  be  arrested  and  held  to  bail,  wtere  apart  of 
the  property  is  taken  and  delivered  to  plaintiff.  Plaintiff  may  elect  which 
he  will  take — a  portion  of  the  property,  or  the  person  of  defendant — but 
can  not  have  both  in  the  same  writ.  Loivrey  et  al.  vs.  Mansfield,  88. 

REPLY,  may  be  put  in  to  an  answer,  when  cause  is  brought  to  a  hearing  on  suf- 
ficient excuse.  Merritt  et  al.  vs.  Slocum  et  al.  309. 

a  reply  is  necessary  in  the  court  above  after  the  cause  is  taken  from  the 
jurisdiction  of  the  justice,  by  the  answer  setting  up  title.     See  Jlntwer, 
Royce  agt.  Brown,  391. 
see  Pleading,  Seals  vs  Cameron,  414. 

REVIVAL,  an  order,  a  matter  of  course,  where  suit  in  equity  abates,  which  it 
does  by  the  death  of  a  sole  plaintiff.  Plaintiff  may  have  leave  to  amend 
his  bill  on  the  revival.  Fayerweather  vs.  Smith  et  al.,  98. 

upon  the  revival,  if  it  appear  that  plaintiff  has  not  given  security  in  pursu- 
ance of  rulo  21,  on  obtaining  injunction,  defendant  may  move  to  dissolve 
it,  98. 

conditional  notice  of  motion  for  a  reference  to  appoint  a  receiver  may  be 
given  at  the  same  time  of  giving  notice  to  revive,  98. 


S 


CIRE  FACIAS,  in  proceeding  upon,  where  defendants  do  not  appear,  the  re- 
cord of  judgment  must  show  all  the  steps  prescribed  by  statute.  Corn- 
ing et  al.  vs.  Shepard  et  al.,  16. 

SECURITY,  (see  Practice  and  Rehearing,  Schermerhorn  et  al.  vs.  The  Mayor,  ffc- 
of  Mu>  York,  254. 
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SECURITY  FOR  COSTS,  can  not  be  required  of  plaintiff  until  defendant  has 
perfected  special  bail,  where  he  is  required  to  put  in  special  bail.  David- 
son vs.  Hackstaff,  11. 

need  not  be  given  by  a  non  resident  plaintiff  in  error;  his  bond  under  the  statute 
is  all  that  is  required.  Kanouse  vs.  Martin,  24. 

the  lute  Court  of  Common  Pleas  had  power  independent  of  the  statute  to  re- 
quire security  for  costs,  consequently  a  change  of  the  statute,  could  not 
affect  such  security.  Dyer  vs.  Dunivan,  135. 

an  order  for  security  for  costs,  with  stay,  is  per  s<i  a  suspension  of  the  time 
to  plead,  until  sureties  justify,  if  excepted  to.  Georgia  Lumber  Co.  vs. 
Strong,  246. 

SERVICE  OF  PAPERS,  where  an  attorney's  name  is  illegibly  written,  and  his 
place  of  residence  not  given,  it  is  the  duty  of  the  adverse  party  to  use 
due  diligence  in  ascertaining  his  true  name  and  residence,  before  serving 
through  the  post  office.  Ferris  vs.  Merrill,  20. 

rule  9  has  no  application  to  the  name,  but  the  residence  of  the  attorney,  20. 

an  attorney  (under  the  rule)  should  endorse  his  place  of  residence,  on  papers 
served  in  a  cause.  Watkins  et  al.  vs.  Stevens,  28. 

due  diligence  should  be  used  by  the  adverse  party  to  ascertain  such  resi- 
dence where  it  is  not  endorsed,  28. 

defective  papers  served,  should  be  returned,  immediately.  Knickerbocker  vs. 
Loucks,  64. 

a  regular  service  of  papers  through  the  post  office,  can  not  be  taken  advan- 
tage of  by  the  adverse  party,  because  not  received  in  time.  RadLiffe  vs. 
Van  Benthuysen,  67. 

the  irregularity  of  the  service  of  a  paper,  waived,  if  received  and  acted 
upon.  Georgia  Lumber  Co.  vs.  Strong,  246. 

SLANDER,  see  Complaint,  Anonymous,  406. 

STREETS,  powers  of  commissioners,  &c.,  see  Commissioners,  26. 

SUMMONS,  requisites  of  a  notice  in,  for  the  relief  demanded  in  the  complaint. 
Warner  vs.  Kenney,  323. 

SUPERINTENDENTS  OF  POOR,  their  powers  and  duties,  &c.,  see  Jurisdic- 
tion, 39. 

SURPLUS  MONEYS,  (see  Practice,")  69. 
(see  Mortgage  Foreclosure,)  238. 


T 


ENDER,  all  the  costs  as  well  as  the  demand  itself,   must  be  tendered  in  order 
to  avail.    Rockefeller  vs.  Weiderwax,  382. 

TERMS,  of  opening  defaults  in  Court  of  Appeals.     Vanderkeyden  and  wife  vs. 
Mallary  et  al.  (Court  of  Appeals,)  295. 
57 
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of  amending  summons  and  complaint  under  149th  section  of  the  code  after 

answer  put  in  &c.     Hare  vs.  White,  296. 
see  Amendment,  Brown  et  cd.  vs.  Babcock,  adm'r,  Sfc.,  305. 

TRIAL,  in  regard  to  the  manner  of  changing,  &c.     Barnard  et  al.  vs.  Wheeler  et 

al.,  71. 
notice    of  motion  to  change  venue   and    general  prayer,  not  sufficient   to 

change  the  place  of  trial.     Shear  vs.  Hart,  sheriff',  Sfc.  74. 
either  party,  plaintiff  or  defendant,  may  move  for  change  of  place  of  trial. 

Crary  vs.  Reid  et  al.,  76. 
construction  of  judiciary  act  in  relation  to  the  trial  of  pending  issues,  of 

fact,  &c.,  76. 


u 


NDERTAKING,  executed  in  pursuance  of  the  284th  section  of  the  code, 
upon  bringing  an  appeal,  agreeing  to  pay  "  all  damages,  &c.,  but  no 
agreement  to  pay  costs,  as  required  by  283d  section;  held,  that  the  appeal 
was  not  effectual  for  any  purpose.  Such  an  undertaking  can  not  be 
amended  without  the  consent  of  the  parties  to  it.  Langley  Sf  Langley  vs. 
Warner,  (Court  of  Appeals,)  363. 

held,  in  the  case  of  Wilson,  receiver,  Sfc.  vs.  Allen  and  others,  that  where  an 
undertaking  conforms  only  to  the  284th  section,  when  it  should  conform 
to  that  and  the  283d  likewise,  that  it  may  be  amended,  under  §  149  of  the 
code — (adverse  to  the  decision  in  the  case  of  Langley  &  Langley  vs. 
Warner,)  369. 

it  is  not  essential  to  the  validity  of  an  undertaking,  that  it  should  be  proved 
or  acknowledged,  369. 

nor  is  it  necessary,  in  the  first  instance,  that  the  sureties  should  justify,  369. 

an  undertaking  executed  in  pursuance  of  §283  of  the  code,  is  effectual  to 
bring  up  the  appeal,  in  a  case  of  deficiency  of  sale  on  mortgaged  pre- 
mises, (§237.)  But  whether  sufficient  to  stay  proceedings,  quere.  In- 
surance Co.,  Albany,  vs.  Bay  d  al.  (Court  of  Appeals,)  424. 
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ENUE,  seventy-eight  witnesses  for  defendant  and  three  for  plaintiff  sworn  to, 
not  sufficient  for  defendant  to  change  the  venue,  without  an  excuse  why 
so  many  necessary.     Freeman  vs.  King,  10. 
the  signification  of  the  term  venue  (under  the  judidiary  act)  and  thegrouud 

upon  which  it  can  be  changed.     Barnard  et  al.  vs.  Wheeler  et  al.,  71. 
notice  of  motion  to  change  venue  and  general  prayer,  not  sufficient  to  change 
the  place  of  trial.     Shearvs.  Hart,  sheriff",  Sfc.,  74. 

VERIFICATION,  when  the  verification  of  a  pleading  may  be  properly  omitted 

under  the  code.     Clapper  vs.  Fitzpatrick  and  others.  314. 
where  a  case  is  made  to  obtain  a  review  on  appeal,  it  seems  that  it  should 
be  verified,  in  pursuance  of  rule  44.     Wilson,  receiver,  Sfc.  vs.  Allen  and 
others,  869. 
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ITNESS,  see  Party  in  Interest,  401. 

*. 

WRIT  OF  ERROR,  will  be  quashed  with  costs,  where  the  notice  of  bail  does 
not  state  the  additions  of  the  sureties,  &c.  Conley  et  al.  vs.  Palmer,  (Court 
of  Appeals.)  78. 

whether  a  writ  of  error  allowed  by  an  officer,  without  being  signed  by  the 
clerk  and  sealed,  was  void  or  voidable  under  the  statute  and  practice 
previous  to  July  5,  1847.  Quere  ?  78. 

a  writ  of  error  is  a  writ  of  right,  in  a  criminal  case  where  the  offence  is  not 
capital.  People  vs.  Restell,  251. 

staying  proceedings  in  a  criminal  case  on  allowance  of  a  writ  of  error  is 
a  matter  in  the  discretion  of  the  judge  allowing  the  writ,  251. 

writs  in  the  nature  of  a  writ  of  error  coram  nobis  are  special  writs,  and  de- 
pend for  their  regularity  upon  the  practice  at  common  law.  Comstock  et 
al.  vs.  Van  Schoonkoven,  ^c.,  258. 
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